RESPONSA PRUDENTUM;

\
OR,

OPINIONS OF PANDITS

ATTACHED TO THR ‘COUR'I‘S ESTABLISHED THROUGHOUT
THE INTERIOR OF

THE TERRITORIES DEPENDANT UPON THE GOVERNMENT 6!‘ ’

Madrag:

WITH OTHER ORIGINAL PAPERS,

AS

PREPARED AND ARRANGED FOR THE PRECEDING WORK

By SIR THOMAS STRANGE,

LATE CHIEF JUSTICE OF MADRAS.

IN TWO VYOLUMES.
VOL. II.

Mirabile est, cum plurimum in faciendo intersit, inter doctum et rudem,
quam non multum in judicando.—CIC. de Orator. iii. 24.

]

LONDON:

PAYNE AND FOS8, PALL MALL;
AND BUTTERWORTH AND SON, FLEET STREET.

1825.



!

NOTE

THuE initials C. E. and S. annexed to the * Remarks,” in the °
following Appendix, denote repecﬁvely the names of
Mr. Colebrooke, the late Mr. Ellis of Madras, and Mr.
Sutherland of Bengal.



to be considered as heir.

ELEMENTS

HINDU LAW,

APPENDIX TO CHAP. L

ZILLA OF VERDACHALLUM.

March 14, 1810.
Teroovandeporam Chrishnamachariar,
By his Vakeel, Seshadru Jyengar,

v.

Alamalamman,
By his Vakeel, Syed Kussanooden Cawn. .

WE send you copy of the genealogical table in this
cause; and you will let us know which of the parties is
If the proprietor of a pro-
perty authorize another to take possession of it, and per-
form his funeral ceremonies after his death, and die,
leaving an heir at law, is the latter thereby disinherited ?

Answer of the Pundit.

The gift by the owner in his lifetime was competent ;

and takes effect upon his death.

B



2. APPENDIX TO

Remarks.

This is a consequence of the power of giving; which is
not restrained, unless in the case of land, the owner
having male issue living; or in that of the whole pro-
perty, leaving the family thereby destitute. Jagannatha’s
Digest, book ii. ch. iv. ver. 4, 5.7.9. 14. 18. According
to the Smriti-Sara, cited by Jagannatha, (vol. ii. p. 118.)
agift of the whole estate is valid, but sinful. In the case
of land, however, the gift would be invalid, if the heir
were a lineal male descendant, and did not consent.
" "Mit. on Inh. ch. 1. sect. 1. § 27. C.



CHAP. I. S

ZILLA OF CAMRA.
May 3, 1810.

1. If a patrimonial estate in land be to be disposed of,
as danum, or gift to any one, can the whole of it be so
parted with, without the consent of the wife of the *
donor, or reservation to her of any share

2. Will ‘the conveyance be good, by way of assign-
ment in trust, in the absence of the donee?

3. Will it be good, if the gift consist in the donor at
his death, saying, “ You will take the whole of my effects,
together with my debts ?”

Answer.

1. The wife should consent ; and some land should be
given her, sufficient for her maintenance.

2. Though the donee were not present, if the dener
freely, and with gold, and pouring of water, give before
witnesses, it will be according to-Sastra.

3. It will not.

Remarks.

1. The gift by the owner would not be invalid, though
made without his wife’s consent.

2. No doubt, a gift may be made to an absent person.
See passage cited in notes to JimGta Vahana, ch.i. §22.
And, concerning the delivery of gold, Mit. on Inh. ch. i.
sect. 1. § 31.

3. It wants the formalities of a gift. C.

B 2 ‘
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ZILLA OF CUDDAPAH.

Nacharummah and Another,
v.
Sashummah and Another.

The deceased Venganah, beside his son Singree, left
surviving him the defendant Sashummah his wife, a
daughter, two daughters-in-law, and a fraternal sister-in-
law,—all widows. In his last illness, he directed that
after his death, a certain sum, with his accounts and
bonds being first given to his son, the residue of his pro-
perty should be divided equally between him and the
five widows. This was accordingly done; and the son
having since died, the two daughters-in-law, above al-
luded to, claim to be entitled to share what he has left,
as against the defendant Sashummah, the mother of
Singree deceased. Qu. as to their right?

Answer.

The deceased Ve;lganah, having a son, had no right to
‘make the distribution stated.
The opinion proceeding to enumerate in order the per-
sons successively entitled by law to inherit to Singree,
concludes that, in the actual state of the family, the de- -
“fendant, the mother of Singree, and not the parties claim-
ing, is entitled to succeed to Singree’s share of what his
father Venganah left.



CHAP. 1. 5

Remarks:.

By law, as received in the school that follows the
Mitichshara, Smriti-Chandrica, and Mdidhavya, a father
is restrained from giving away immoveables, without the
concurrence of his sons: but he is not precluded from
disposing of moveables at his discretion. - (Mit. on Inh.
ch. i. sect. 1. 27.) Considered then as a gift, the dis-
tribution alluded to, which seems not to have concerned
land, should not have been deemed invalid. No doubt,
the mother (and not the sisters-in-law) was entitled to -
succeed to the son’s property. C.

The answer is no doubt correct as it applies, Whether
Venganah had or had not a right to make the disposition
he did ? having been made, the question to be decided is,
Who succeeds to Singree? for the previous distribution is
not sub judice. The preference of the mother is probably

" correct. E.
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ZILLA OF SARUN.

\

(A) Ram Tuwukbl Tievaree
i Appellants.
(B) Lal Ram Tievaree
v.
(C) Four sons of Chutur Tievaree }
Respondents.
(D) Ico Lal Tievaree !

Raggoo Nath,  deceased, was the father of A, C,
and D. A is the father of B. It appears that C and
D having instituted in the Zillah of Sarun a suit
against A and B, claiming certain lands on theground
of their having been assigned to A'by a deed in writing
by their father Raggoo Nath, contrary to the Shastre, ob-
tained a decree in their favour by the decision .of the
Registrar, which was confirmed in appeal by the assistant
judge. The appeal of A and B to the Provincial
Court not being admitted, they petitioned the Sudder
Dewanne Adawlut for a special appeal; upon which that
Court referred to their Hindu law officers the following
questions, arising from the case as above stated, with the
pleas urged by the appellants.

1. Supposing Ruggoo Nath to have acquired the lands .
in dispute by means of ancestral property, could he, in
that case, assign them by deed to one of his sons, to the
exclusion of the others?

" 2. Supposing them to have been not ancestral, but of
his own acquisition, could he do so?



CHAP. I. 7

an answer, the Pundits replied ;

That, under the circumstances stated, the father, in
either case, was not competent to assign over, by any
means, the lands in question to one son, without the
consent of the others; a father not having power either
to give or sell without the consent of his sons, whether
land or slaves, though acquired by'himself, much less
where they have descended to him. And for this they
referred to the text of Menu, cited in the Mitachshara,
Vyavahara Madhavya, Vira Mitsodaya, Vivada Tan-
dava, &c. &c.

Communicated by Mr. Sutherland.

~
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ZILLA OF GANJAM.
Sept. 5, 1805.

A Brahmin having separated himself from his family
above sixty years ago, made a formal division with his
brothers ; and, having no male issue, gave his meerass,
or right of conducting the religious ceremonies in the
houses of a certain class of people, to his son-in-law,
and died. His nephews and other relations having put

in their claims, who is .entitled to it according to the
Hindu law?

Answer.

The gift to the son-in-law is valid, provided it was
made with the consent of the giver’s wife; or, if he
had none, of his mother, grandmother, or other rela-
tions whom it was his duty to maintain, subject to there
having been other property remaining sufficient for
their support. The owner may dispose of his pro-
perty as he pleases, first setting apart enough for the
maintenance of his family. '

Remarks.

The necessity of every one to provide for the main-
tenance of his family, and their consequent right to a
sufficiency for that purpose, is generally admitted.
The concluding part of this opinion is however too
vague; in fact, it is not the case universally, that the
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owner may dispose of his property as he pleases. An
individual cannot alien his real estate, to the prejudice of
his heirs. With respect to the case proposed, I agree
with my Pundit that the gift was invalid; though he
thinks the son-in-law, during his wife’s life, might, as
her representative, have enjoyed the right conferred.
“ Pamohitya” is the technical name of the object of the
gift. Of this, three descriptions are recognized. 1. The
“ Kramagata,” or ancestral. 2. ‘‘ Swayankuia,” or self-
acquired. 3. “ Agantuka,” or temporary. The two
former are regarded as * Vrilti,” subsistence; and, by
custom, considered as analogous to real property. - The
last is merely incidental. From -the term * meeras,”
used in the statement of the case, (being an Arabic
word, signifying heritage,) it would appear that the
disputed Pamohitya was of the first description above-
mentioned ; in which case, there can be no doubt but
that the gift was net' valid against the nephews -of
the donor. . o S..
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ZILLA OF VIZAGAPATAM.
December 17, 1808.

The family of the deceased, a Hindu of the Banyan
tribe, consisted of his wife and the widows. of two sons
dead without leaving issne; when, being at the point of
death, he caused to be drawn two instruments under
two seyeral dates, purporting, that nothing should be
given to- his elder daughter-in-law, except the jewels
she had worn during the life of her busband; but that
the younger one should have some of the moveables,
beside her ornaménts ; and that all .the rest of his pro-
perty,, moveable and . immoveable, should belong, in
certain specified proportions, to his blood. relations, his
servants, and his widow.—Are these instruments valid?
Angd, if not, in what manner are the three widows, 1. e
the widow of the deceased, and his two daughters-in-
law, liviflg together, to divide the estate ?

Answer.

The Pundit, protesting against acts done under the
influence of prejudice or resentment, proceeded to say,
that, subject to the instruments, the control of the whole,
in default of male issue, devolves on the widow of the
deceased; and there is no authority for dividing the
property between her and the daughters-in-law, with-
out her consent. If she consent to a division, it should
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be into four parts; of which she should take two, and
the two daughters-in-law one each.
(Signed) DusuyHANAIN, Sastree.

. _Rt\:marlcs.

A disposition of property made under the influence
of anger, as of any other violent passion, disturbing the-
intellect, is by law invalid. But the objection must
appear from other circumstances than the mere fact of
the disposition being different from that which the law
would have made without it. The whole property in
question was vested in the father, and he, having no
surviving male issue, was not restricted by law from
disposing of immoveables, as well as moveables, at
his discretion. Whatever was not so given away by
him would devolve by inheritance on his widow, and,
after her death, on his legal heirs; and, according to
an opinion which is supported by the author of the
Veijayanti, a commentary on Vishnu, the widows of
sons, who died before their father, are entitled to suc-
ceed to him. But this doctrine, on which alone the
daughters-in-law could found any pretensions to par-
ticipate, is not generally received in the schools which
follow the Mitacshara. C.—See Append. to ch. vii.
On Inheritance, p. 240.

Mr. Ellis, in a remark reflecting with considerable
freedom on the Pundit in this case, was of opinion that
the widow of the father was the heir, and that the dis-
position of the deceased was of no validity.
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ZILLA OF GANJAM.

A Brahmin having some landed property, gave it to
his paternal nephews, who had been divided from the
_ family ; and died, leaving his widow, and a widowed
daughter-in-law, surviving him.—Qu. was the gift com-
petent, according to the Hindu law ?

Answer.

It is defective, in not having allotted a part for the
maintenance of the women; a gift by a man, leaving
his family destitute, being strictly forbidden.

Remark.

In this case, the Brahmin had no male issue living;
and supposing provision to have been made for his
widow and daughter-in-law, the gift to the -nephews
was probably valid, though the wife was the heir at
law. ’ S.
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ZILLA OF GANJAM.

A Brahmin having a son, and a grandson by another
son deceased, a few days before his death, drew out a
paper in the name of Sree Venecatdswaraloo, (the god
worshipped at T'ripetty,) stating, that the whole of his .
property being divided into four parts, two of them
should be retained by himself, one belong to_his son,
and the remaining one to his grandson, the representa-
tive of his elder son deceased ; the two latter to enjoy
their shares during their respective lives, the same after
their deaths to vest severally in their widows. Signed
by the parties, it was attested by witnesses. Neverthe-
less, the son subsequently, before the death of his father,
objected to the disposition. Since the death of the
father, the widow of the latter having brought a suit to
recover the shares reserved by her husband under the.
writing referred to, you are to say whether it be valid,
and she entitled under it to the shares in question? Or,
whether she is entitled to be maintained only; and, if
80, how much is to be paid her annually out of the pro-
perty for her maintenance ?

v

Answer.

The writing alluded to is inconsistent with the Hin-
du law, according to which the estate of the father
" can never be inherited by another, while there are sons.
The widow, therefore, must be content with mainte-
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nance, which should he an annual allowance, suitable
to her rank and condition.

Remark.
. The deed in question does not appear necessarily in-
eonsistent with the Hindu law. The only part that
seems liable to future objection, is that which stipulates
the reversion of the shares of the son and. grandson to
their widows. This would be invalid. and void, so far
as it went to affect real property, if the son or grandson
left an heir preferable to their widows. As the case is
stated, I do not undeestand that the writing contained
say condition that the two shares reserved by the Brah-
min shall swvive to his widow. Did it, I conceive
that it would be valid as against the son and grandsom
who voluntarily signed it; though ot as agaimst any
other preferable heir to the widow, so far as real pro-
perty might be concerned. So that, during their lives,
the widow would be entitled to theit interest in it, and

no lenger; unless it continued to her by operation of
law. S.



-will be at the -son’s dispoeal,. after the. widow’s death.

CHAP. I. 15

ZILLA OF COMBACONUM.
September 10, 1808.

The deceased, having sons and daughters, in his life-
time divided his estate with his sons, giving to his wife
a portion of land, for her life.—~Was the latter gift
valid? o

- Answer.

- Itwas.

Remarks.

Land may be given by the husband to his “wife in
Stridhana, and will be her absolute property. The
gift in question, however, appears to have been for life,
and seems to be merely an allotment for maintenance,
in which case too it is doubtless valid, and the land

€.
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ZILLA OF CHINGLEPUT.

October 15, 1803.

A man having assigned, as part of a portion for his
daughter, a female Parish belonging to him, is the as-
signment, which is in writing, good?

Answer.

If the woman come within one of the five descrip-
tions of slaves, that are not to be emancipated, the por-
tion, partaking of the six essential qualities of Stridhana,
will be good in law.

(Signed)
T. KisSTNAMA CHARIAR, Pundit.

Remark.
There is nothing in the law to prevent a slave being
given, like any other property, as a nuptial present. C.
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A native of Bengal (Hindu) having lost the sons that
ne had by his first wife, in order to reconcile her to his
purpose of taking a second, settled some houses and
grounds upon her, but without giving possession of
them; to obtain which, she brought an ejectment against
him in the Supreme Court; which the Pundits of the
Court considered to be maintainable, upon the ground
of its being Stridhana, which it was illegal for any one
to withhold; reporting, at the same time, that her <‘ldmi;
nion over real property, derived from her husband, con-
sisted in enjoyment, and did not extend to alienation.

Remarks. ,

The opinions delivered by the Pundits in this case
appear conformable to the doctrine received in Bengal.
A wife may not aliene, as she pleases, her real “pecu-
liar property” (Stridhana) bestowed by her husband;
but I imagine she is absolute with respect to such pro-
perty, derived from any other quarter. Jim. Vah. ch.
iv. sec. 1. §23. What precedes is applicable to the
doctrine of the Bengal school. According to -the
Benares, and Maithila authorities, the restriction upon
her.as to real property is general. : S.
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ZILLA OF VIZAGAPATAM.
January 23, 1810.

A husband, surviving his wife, died, leaving only a
daughter, who succeeding to his property, which was
in land, her husband took upon him by writing, to
dispose of a partof it to a Brahmin, the wife objecting
at the time to the alienation. The granter having, in
consequence of this opposition, got back the deed, the
Brahmin brought his action to recover the land, insist-
ing on his right under the grant. On reference to the
Pundit of the Court, he is of opinion that the right of
the daughter to succeed was clear; and that the hus-
band had no power to dispose of any part of the land
80 descended, without her consent.

- Remarks.

Here the married daughter inherited in default of
male issue, widow, or unmarried daughter.—-Mit;ncsh_.
on Inh. ch. ii. sect. 2; 3, &c. Her husband was
precluded from using his wife’s property, unless for
" the performance of some indispensable duty, or in cir-
cumstances of distress.—Ibid. sect. xi. 32. C.
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ZILLA OF BELLARL
July 23, 1808.
Hammuckah, v. Rungapah.

The Defendant states, that toward payment of the
money adjudged due from him to the Plaintiff, by the
decree of the Court, his only property consists in the
ornaments worn by his wife, who is yet but seven years
of age. Are they liable to be seized in this case, in
execution for the debt in question?

Answer.

It appears from Catyayana, that a husband cannot
appropriate jewels given to his bride, even for his
necessary maintenance; and the judgment recovered by
the Plaintiff, must be satisfied by other means.

Remarks.

The answer supposes the ornaments to be the wife’s
property (Stridhana), given to her outright; but the
. question leaves it dubious whether they might not be
the husband’s, and only allotted to her for wear. In
-distress, the husband may for his relief, take his wife’s
separate property (Stridhana).—Mitacsh. on Inh. ch. ii.
sect. xi. § 31.—But he is not compellable by a cre-
ditor to do so; in other words, the creditor cannot seize
the wife’s goods in execution for the husband’s debt.

' C.
c2
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One of the circumstances, under which the husband
- may take the wositan’s property of his wife is, “under
“ arrest.” The creditor indeed could not seize the jewels
in possession of the wife, and forming her Stridhana;
but he might have arrested the husband, who might

then have legally appropriated them to the payment
of his debt. E:
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.ZILLA OF CHINGLEPUT.

May 31, 1803.

.On reference to the Pandit, as to the form and effect

of a deed of Stridkana, he certified in substance as
follows :

Answer. '

Stridhana means an estate given to a woman. 'In a
deed conferring it, the year and month should be men-
tioned, with words to the effect following:—* I give
“ you so much out of my estate as Mungale Drauya,
“ or matrimonial portion ; (literally, ceremony money ;)
“and you are 'to'enjoy it as your own.” The property
so given descends from her to her daughter; if she
have no daughter, to her son.

(Signed)  T. KistNaMA CEARIAR.

o ~ Remarks.

This is deduced from general maxims concerning the
form of a solemn deed. Given to her by her kinsman
at her marriage, or before, or subsequently to it, the
property is her Stridhana. See Mitacsh. on Inh. ch. ii.
sect. xi.—For succession to it after her death, see 1d.
sect. xi. 11, 12, et seq.

c3
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The Pandit (in a case missing) reported, that if a
man having been in possession of the land of another for
twenty years, the owner, living in the same village, in all
that time, make no claim, it becomes the property of the
occupier ; and, on the same principle, if one have been
allowed to retain, undemanded, another’s money for ten
years,. the lender living all the time in the same village,
it is irrecoverable.

‘ Remarks. |
See Jagannatha'’s Dig. b. 1. exiii. C.

This is not the law, according to authorities - in
this (the Southern) part of India. Vijnyaﬁeswara, after
a long -argument, rules, that it is the perishable produce
‘only of land that cannot be recovered after the expira-
-tion of twenty, and of other property after ten years,
such land, or other property, having been enjoyed to the
exclusion of the owners, by his default, or in his view.
With regard to /and, he holds that, if legal acquisition
can be disproved, even after the expiration of a hundred
years, (considered as the measure of the life of man,)
ownership is not established by possession; and he
accordingly declares, :that “ even beyond the period of
“ memory, if there exist a current tradition of the illegality
“ of the acquisition; the enjoyment is not valid.”* And it
" is observable, that, to render it so in any case, it must
Jhave been in view of the owner. In fact, -accord-
ing to the original and correct doctrine of the Hinda
law, enjoyment or possession can never be cause of
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ownership, it is a presumption of it only; but, if the
want of original title can be shewn, the possessory
holder may, at any time, be divested of the property.
This 'applies not merely to land, but to property of
every description. The Hindu canon is, ¢ Acquisition
“ must be shewn;” all else is exception. Menu says,
“ He who enjoys without ownership for many hundreds
¢ of years, the Lord of the earth shall inflict on that cri-
‘ minal the punishment ordained for thieves.” C.
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APPENDIX TO CHAP. IL

BOMBAY.
Broach.—Court of Adawlut, Jan. 25, 1812.

Upon the case referred, and consideration of the
law, it appears to us, that the right of « Wagdan,” or
betrothing a girl, and of marrying her after, belongs, in
the first instance, to the father; if he be not living,
then to the paternal grandfather; failing him, to the
brother of the girl ; if she have no brother to her pa-
ternal uncle; in default of such relation, to her male
cousins on the same side; and, ultimately, to her mo-
ther. In the present case, the girl’s paternal uncle has
the right.—Referring to a text in the Mitacshara.

(Signed) NirBHUYRAM,; Sastree.
WALUBHRAM, Sastree.

Remark.

The passage in the Mitacshara is part of Yajnya-
walcya’s text (part i.)—“ The father, paternal grand-
¢ father, brother, kinsman, remote relations, (‘saculya,)
“ and mother, are the persons to give away a damsel;
“ the latter respectively; on failure of the preceding.”

C.
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ZILLA OF VERDACHELLUM.
Narasummeall, ¢. Ragavendrachoree.

Nov. 24, 1809.

A son refuses to maintain his mother, alleging that,
without his consent, she married off two of her daugh-
ters, receiving at the time a certain sum from each of
their respective husbands.—1. Does this exonerate him
from the obligation of maintenance?—2. Is she enti-
tled to retain'money so received ?

Answer.

The son’s obligation of maintenance is not dis-
charged by what is stated, neither can he call his mo- -
ther to account for the money in question received by
her, provided it were given to her for her own use.

Remarks.

The brother of the girls, not the mother, had the
xight to give them in marriage. But she does not for-
feit her maintenance by that assumption of the son’s pri-
vilege.—As to the receipt of money for giving a dam-
sel in marriage, it is reprobated by Menu, ch. ix. ver.
98, and 100. Being a present voluntarily given to the
mother, it cannot be claimed by her son, nor set off
against her maintenance. He had no right to any gra-
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tuity for the marriage of his sisters, and therefore can-
not claim it as his due. C.

The mother had no right to marry the daughters
without the consent of her son, under whose protection
she and they were; but he ought to have prevexited it
at the time. . E
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MADRAS.
Sudder Dewanny Adawlut: o

A Hindu, employed in the army, dies, leaving athis
death a betrothed wife, with whom consummation had
not taken place; together with concubines, and both
adopted and illegitimate children; and, with respect to
property, a pension payable to his heirs.—Who are, in
this case, his heirs?

Answer.

The adopted children are entitled to the pension,
subject to the obligation of maintaining the concubines.
It is so held in Vivandabhangarnava,  on partition of
‘ patrimony.” But it is not said that women with whom
marriage has not been consummated, and illegitimate
children, have any claim to inherit.

(Signed) VENEATASA, Sastree.

Remarks.

If, what is here called betrothment be the first, or real
marriage (for the fetching home of the bride at the age
of puberty, commonly called the second marriage, is
merely the solemnization, not the celebration of the rite)
—the woman cannot be married again,* (except in

® Inalate un’boforotho Sudder Dewanny Adawlat, of Madras, where a mar-
riage had been interrupted by the death of the busband subsequent to betroth-
ment, and before consummation ; the young woman who survived, claimed to
inherit to the deceased as his widow; or to be entitled at least to maintenance

out of his assets. But the suit was compromisal. Veneataram v. Venestasoo-
bormell. Fourth Term, 1824.
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some castes, where custom supersedes the law)—and,
" as Iknow of no distinction made by the Hindu priests
between consummation and non-consummation, she is,
in my opinion, entitled to be considered in every
respect as a wife. : E.
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BOMBAY.

Broach.—Court of Adawlut, Sept. 6, 1811.

In the case of Kubyan, who first betrothed his
daughter to Pranwulub, the brother of Ruseek, and
sfterwards to Vesoor; on complaint, the custom of the
caste having been ascertnined, by assembling witnesses
from Broach, Oklesum, end Hansit, it appears, that
where the first betrothment has been accompanied with
presents, it is conclusive; and it appearing in this case
that the one in question was accompanied by the.de-

livery of 2 sum of money, as part of the Pulla, or bridal -

presents, we are of opinion that, as well according to
the custom of the castes, as' the law, the first betroth-
ment ought to be established, and have its effect; it
being ordained in the Mitacshara, that a girl shall
only be betrothed once, unless the betrothment that
has taken place be liable to be revoked for sufficient

reasons, such as disease, bad conduct in the man, and
the like.

(Signed) NisBHYRAM, Sastree.
WuLuBHRAM, Sastree.

" Remartk.

See passé.ges cited by Jagannatha, book iv. ver. 180.
also, ver. 176. and 178. C.
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BOMBAY.
Bmmh.fCoun of Adawlut.

. The father in this case -having betrothed his-daugh-
ter, in consideration of a sum of money stipulated, the
betrothment is Asaor Viva; and, on payment of the
. money, it cannot be set aside;—otherwise, it may. -

Remark. .

See Jagannatha’s Digest, book v. .ver. 499.: 3.
Menu, ch. iii. ver. 31. .and Mitacsh. ch. i. sect. 4. 6.
There is no special provision in. the law for the case of
a promise to contract an Asura marriage. The tenour
of the agreement must determine, whether, under.. the
breach of such promise, the stipulated sum is to be re-
covered, or a compensation. C.
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BOMBAY.

" Broach.—Court of Adawlut.

The betrothment in question cannot stand, the Mi-
tacshara declaring that those only.whose gotra are
not the same may be betrothed to each .other. And
whatever bridal presents may have been given by the
boy’s father or family to the father or family of the girl,
must be returned.

(Signed) NurBHUYRAM, Sastree.

Remark.
See Menu, ch; iii. ver. 5. - C.
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ZILLA OF COMBACONUM.

1. A man having engaged a young girl as wife to
his son, if, on his'way to fix a prosperous hour for the
wedding, he should meet one carrying a pot with fire
in it, a single Brahmin, or a cat, are these signs, on
. account of which the marriage should be stopped ?

2. If stopped, is the present given by him to be re-
turned, notwithstanding the preparations mede for its
celebration ?

Answer.

The marriage under such circumstances should be
stopped, and the presents be returned. Of the prepa-
rations, what is saleable should be sold; for the rest,

there should be an allowance.
(Signed) P. VENcoo, Sastree.

Remark.

The auspices being bad, the parties would of course,
conformably with Indian notions and prejudices, ab-
stain from proceeding further, toward effecting the in-
'tended marriage. Presents made in contemplation of
it must certainly be returned. C.
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ZILLA OF CUDDAPAH.
Chinglergyalo, v. Venertaroyalo.
Can a promise by one to give his deughter in mar-

riage to a particular person, be enforced in law, and
how ?

Answer. .
The match being a suitable one, and the Defendant
having received frbm the Plaintiff a sum of money,
toward the expense of the marriage, on refusal of the
Defendant, the magistrate should send for the father of
the girl, and make him perform his contract. If he
persist in refusing, he is liable to be punished by fine,
and otherwise.

Remark. )

See Menu, cited by Jagannatha, book iv. ver. 171.

But for sufficient cause, the promlse may be retracted.
Id ver. 178. : - E :
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ZILLA OF CHINGLEPUT.
June 30, 1806.

Upon complaint of a woman against her husband,
claiming food gnd raiment, he accused her of adultery.
Upon -examination, one of the witnesses took his oath
both in the Court, and in the Pagoda, that at an assem-
bly of all their relatives, on being charged, she confessed
the fact. Another swore in like manner, that he had
heard her admit as much; and a third witness deposed
that he heard the first tell his relations what she had
confessed. It was further proved that she had been
seen going with a herdsman, and that she had remained
with him for a considerable time out of the village.
Assuming her guilt, is her claim maintainable?

Answer.

The Pundit, reciting all the circumstances, reported
that the husband was not compellable to provide such
a woman even with food and raiment; and that she
was liable to be repudiated by him, in the presence of
their relations ; referring to Menu.

~ (Signed)  Ferumary KrsTNaMA CHAsIAR.

Remarks.

Menu nowhere says, that a woman divorced is not
entitled to a maintenance. Sheis to be * abandoned ;”
deprived of nuptial rites; she is to be divested of her
ornaments, and separate property; but she must be
maintained : as must an outcast be by his family. E.
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ZILLA OF MADURA.

If a married woman quit her husband, and elope with
another, is the latter answerable to him for the loss of
her society ? '

Answer.
He is not.
(Signed)

SasaADRY TYENGAR.

Remarks.

The law prescribes punishment for adultery; not
pecuniary reparation to the husband for the loss of his
wife’s society. C.

Answerable to him pecuniarly ?
No:—It is by the Hindu law a criminal offence, and

punishable, as such, both in the man and the woman,
) El
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ZILLA OF VIZAGAPATAM.

1. Is an action maintainable by the husband, to re-
cover against the adulterer damages for criminal con-
versation with his wife? 2. What is eventually the
measure of such damages ?

Answer.

The husband, in the case in question, has a.claim to
. be reimbursed by the adulterer the-expenses of the
Gata-Sraadum, and of the ceremonies attending his
marriage ; and, if desirous of another wife, a right to
recover those also of a second marriage—to be com-
puted according to the custom of the country, the
times, his caste, and any special circumstances.—
Citing Menu, and a number of other books.

(Signed) NARAYANA.

Remarks.

If the books cited contain passages that support this
opinion, I have not been successful in searching for
them. At the beginning of the answer, reference is
made to prevailing customs, on which probably it is

founded, rather than on express provisions of the law.
C.

Narayana says it is in conformity with Menu, &e.
And, no doubt, in equity, the payment of the marriage .
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expenses of the husband, deprived of his wife by the
seducer, cannot be condemned ; but I know not that it
is any where prescribed by law. The punishment for
every species of adulterous intercourse is most minutely
laid down ; and the act is, in all its bearings, considered
solely as a criminal offence. E.

D2
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ZILLA OF VERDACHELLUM.
January 10, 1812.
Tonda Moontee, v. Soobban.

The Plaintiff having brought his action to recover of
the Defendant damages for a criminal conversation with
his wife; it was referred to the Pundit of the Court to
say, whether, to sustain it, it was necessary to have
direct proof of the fact, or if it might be collected from
circumstances. The Pundit, premising that the injury

was not actionable, but punishable by fine or penance,
' said, there was no necessity for an eye-witness of the
crime complained of; for that, if a man should use
equivocal expressions to another’s wife, or laugh with
. her, and ogle,. or eye her with amorous looks, or if he
should hold conversation with her in such a place, or
at such a time, where, or when he ought not to have
been speaking with her;—any instance of this sortis to
be regarded as a crime in the first, or lowest degree.
Or, if a man, with the view of seducing the wife of
another, should send her fragrant sandal powder, or
flowers, such as jessamine, &c. or perfumes, or jewels,
or wearing apparel, or edible fruits; if any of these cir-
cumstances be proved against him, it is a crime in the
second, or middle degree. If a woman and a man
should meet in a secret place, or should embrace one
another, or if they should sit together on a bed, or re-
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main together in a dark place, or if he should converse
with her, handling her hair at the time amorously, or
should wound her breast with his. nails, or her lips with -
his teeth, or untie -the knot of her cloth, or, if
any of these circumstances should be proved, the crime
imputed is to be inferred.

: Remark.
The Pundit is right in his opinion, that damages can-
not be recovered for adultery; and the Court ought not
to have proceeded in the cause, it being one of those
cases of caste and family rights, in which the full ope-.
ration of the Hindu law is admitted by the regulations.
The circumstantial proofs, specially allowed by the law
in cases of adultery, are very correctly enumerated. E.
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ZILLA OF CUDDAPAH.

Pullen Sitty Nagoo,
v.
Siddanatum Kristnadoo.

In this case there is referred to the Sastree, a peti-
tion, an answer, a reply, and a rejoinder; and an an-
swer is required from him on the subject, agreeable to
Dherma Sastra.

Answer.

On the face of the petition, the petitioner is irreproach-
able; on that of the answer, she appears guilty of a
great crime. But her misconduct ought to be proved
by witnesses; and, if proved, she should then, and not
before, be dealt with as an adulteress. And, should the
husband fail in his proof, he will have incurred the pe-
nalty of having forsaken a chaste wife; and she will be
entitled to a third of his estate. ‘

Remarks.

The desertion of a chaste, unoffending wife, subjects
the husband to the obligation of maintenance, assign-
ing to her for that purpose a third of what he possesses.
See Jagannatha, book iv. ver. 72. He is even liable
to the punishment of a thief, according to the Smiriti
Chandrica. ' C.
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ZILLA OF CHINGLEPUT.

\

Aug. 22, 1803.

A’ married man having connected himself with an-
other woman, his wife quitted him, and returned to her
father’s house. Her father would have sent her back,
but she refused to go. Under these circumstances, can
the husband maintain an action against the father, for
the expenses of the marriage ?

Under the circumstances stated (presuming the parties
to be Sudras), the father will be answerable to the
husband in damages for his daughter’s contumacy ;
and if, thus living apart from her husband, any of he;
caste have connexion with her, the adulterer incurs a
fine, as well as the expenses of the marriage. It is so
held in the Verdarajum Sastra, in the part called Stree- -
punjayagum.

(Signed)

TeEruMALY KISTUAMACHARIAR,

Remarks.

The authority cited is not on this side of India; and
the opinion delivered in this case would not be here
considered as good law. The husband himself vio-
lates the law, and is liable to punishment for his mis-
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conduct. Surely the wife cannot be compelled to re-
turn to him, while he persists in it; and his reforma-
tion is not stated. C.

The entertaining a concubine is a justification ‘to the
wife, subjecting the husband (if she choose to live apart
from him) to the obligation of maintaining her sepa-
rately, i. e. of supporting her according to her con-
dition; and, asserting her claim, she is entitled to her
thirds, even during her husband’s life. The strange
law, above propounded, professes to be confined to
Sudras; and it may possibly among this caste have
some foundation in practice. E.
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ZILLA OF CUDDAPA.

D. Narayana,
v.

Jungum Nargaloo and Others.

Upon reference of the papers in the cause to the
Pundit of the Court, he reported, that, if a man forsakes
a faithful wife, by whom he has children, he should be
ordered to take her back; and, on refusal, be made ac-
countable to her for a third of his property. That if,
under similar circumstances, he takes a second, leaving
the first, without the consent of the latter, he is punish-
able, and at the same time answerable also to the first
for her thirds; and that whoever was accessory to such
second marriage, is likewise punishable.

' Remarks.

The Smriti Chandrica teaches, that one, who deserts
his wife without cause, is liable to be punished as a
thief. It may be inferred, that the accomplice is sub-
ject to punishment likewise. That one who counsels,
or approves an act, is an accomplice in it, is indeed a
doctrine applicable equally to sins, as to crimes; and
accordingly inculcated by passages of Paithinasi, Apas-
tamba, and other authorities,' cited by writers on pe-
nance and expiation; any more direct has ot been
found for the position. C.
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The general law in the beginning of the opinion ap-
pears rightly delivered. I am not aware that punish-
ment by the magistrate is any where appointed for a
second marriage, howsoever contracted. ' E.
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CHITTOOR PROVINCIAL COURT.
April and May, 1808.

‘A Hindoo, having a wife, by ‘whom-he had a son,
took a second, leaving the first, and afterwards died,
leaving behind him a -testamentary 'writing, by which,
among other things, observing that his wife was unfit
to manage his family, he gives her a thousand pagodas
worth of jewels. The will having been referred to the
Pundit of the Court, in his remarks upon this part of
it, the Pundit said, that having borne him a som, to
whom there did not appear to be any exception, the
pretence of the mother being - incapable of - managing
the family, .could not justify the deceased im taking
another wife, dismissing the first on the terms stated;
since,. acconding to .the Achdra Candam of Vijnyane-
swara,; he was bound to have assigned to_her a third of
what he possessed; and, passessing nothing, to have
provided her at least with foed and: raiment. That,
supposing. her to bave had a portion on her marriage,
she would, upon her husband taking a second wife, be
entitled to the difference between it and the sum ex-
pended on the second marriage ; and, if she had had
none, then to a sum equal to the amount of such ex-
- pense; and that the provision made her, not corre-
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sponding with either of these standards, was not con-
sonant to law.
(Signed)

ArLAaGcA SINGARA CHARIAR.,

Remarks.

See passages of Yajnyawalcya and Vijnyaneswara,
quoted by Jagannatha, 3 Dig. 8vo. ed.p. 17,18." Also,
Mitacshara, on Inh. ch. ii. sect. xi. p. 35.—The wo-
man was entitled to a compensation, amounting, with
her previous Stridhana, to a value equivalent to the’
expenses of the second marriage. C.

The best rule, in case of the abandonment of a vir-
tuous wife, appears to be, that she is entitled to suitable
maintenance, the ultimate measure of which is one-third
of the estate of her husband; he also, according to the
circumstances of the case, is liable to corporeal punish-
ment. But the claim at all events ought to have been
urged against the husband in his life; it cannot affect
his heirs. The instrument left by the deceased is inva-
lid; and the elder wife shares his estate, as ‘such, with
_the other parceners, or continues in the administration
of the united families, under the protection of his
son. , E.
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BOMBAY.

Broach.—Court of Adawlut.
v April 25, 1810.

On reference to us, dgreeably to the law of Dherma
Sastra, the case is as follows:—Kubyan, acknowledging
his disability, requested that he might try the effect of
medicine. Accordingly two, months were given him for
the purpose, to which a third was afterwards added,
but no accession of virility'was obtained. It was then
proposed to him to submit to the test ordained by the
Shaster; but he refused, offering instead to make his
wife the judge, which was agreed to; but he never
went near her, procrastinating matters, under various
pretences, till about four or five days ago, when, having
quarrelled at night, they came to us, reciprocally ac-
cusing one another. Upon the whole, from the decla-
rations of the parties, and the deposition of the witness
Umooluk, as well as from his declining the proof re-
quired by the Shaster, it appears to us, that Kabyan is -
impotent. Therefore, as his caste admit natras (or
second marriages), he must release his wife; and, if he
refuse, he must be compelled.

(Signed) NIrRBHUYARAM, Shastree.
" WasusHRAM, Shastree.

Remark.
This is analogous to cases, ‘for which provision is
made by a passage of Devala, cited by Jagannatha
b. iv. v. 151. C.
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BOMBAY.
Court of Adawlut at "Broa.ch.

April 10, 1806.

It is written in the Pooranas, that though a man be
irreligious, immoral, and unfortunate, yet his wife is
not at liberty to forsake him. Such is the case of the
husband of Saukar, who is accordingly desirous to leave
him and marry another, but it must not be permitted.

(Signed) NurBHUYARAM, Shastree.
RoorsnHUNKER, Shastree.

' Remark. .
Cases in which a woman may forsake her husband,
are stated in a passage quoted by Jagannatha, b. iv.
v. 161. _ :
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ZILLA OF VIZAGAPATAM.

Nov. 15, 1808.

A Brahmin having, in default of children by his first
wife, taken a second, an agreement was executed anm
the occasion between him and his. first, by which it was,
among other things,\'provided,. that . she should not be
at liberty to dispose of her ornaments, without his con-
sent. Upon which the following questions have oc-
curred : :

1. What is the right of a married woman with re-
spect to her ornaments? '

2. Was the agreement referred to competent between
the parties?

3. Admitting.it to have been so, is the wife answer-
able for a breach, in having.disposed of some for her
subsistence, her husband neglectmg to provide for
her?

Answer.

The jewels given by a husband to his bride, at
the time of her marriage, or subsequently, in consi-
deration of .it, are her absolute property; .and; as
such, at her disposal. They are her Stridhana, and
are distinguishable from what may. be .supplied her
from time to time after, for the decorating of her per-
son; the latter she can only wear; they remain
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the property of her husband, forming no part of
her Stridhana, nor of course disposable by her with-
ont his permission, even for her necessary maintenance.
Taking the subject of the agreementin question to have
been of this description, the stipulation was competent;
and it being contrary to the rules of the Dherma Sas-
tra, and the custom of the Banian tribe, for a wife to
take upon herself to alienate such ornaments, even
though for her necessary support, without her husband’s
privity, an action lies against her for so doing, indepen-
dent of agreement, and much more so where there has
been such a breach.

(Signed,) Dusky NanaiIwn:

Remarks.

If the ornaments were not Stridhana, they must have
been her husband's property; and, as such, could not be
disposed of by her; and an action will lie in this case.
But, if they were the wife’s peculiar property, she had
full power over them, laying out of the case the special
agreement, as proposed to be done by one of the ques-
tions. And, even under that agreement, by which she
promised not to dispose of them, she might nevertheless
justify the breach, under circumstances of necessity,
arising from his default in failing to supply her with
necessary maintenance. At all events, the promise be-
ing without equivalent, an action at law will not lie
upon it, the breach of it being but a moral fault, not
a civil injury. C.
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I should think that if the agreement were made
respecting her Stridhana, it would be obligatory (like
any other engagement !'especting property) on the
wife. | . . E

- See a distinction between worn -and - unworn;- orna-
" ments, - Menu, ix. v. 200. 3. D. 571. Mitacsh. ch. i.
sect. iv.-19. This, it is apprehended, cannot refer: to
Stridhana,: as -that :belongs to the: wife, under.any cir-
cumstance. : T.A.S.
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ZILLA OF GANJAM.

A Brahmin having, at the time of his marriage, given
some gold and silver ornaments to his wife, who continued
to reside with her mother, and died many years after,
‘never having lived with her husband, but having been
supported during a great part of the time by her brothers,
to whom does the succession to her ornaments belong?

Answer.

Though the woman in question never lived with her
husband, yet if her conduct was otherwise unimpeach-
able, he was bound to provide for her; which, if he
~ ‘neglected to do, her brothers who supported her are
entitled to be reimbursed out of the property in ques-
tion, whatever they expended for her necessary main-
tenance. The remainder belongs to her surviving hus-
band. The property of a woman dying without issue
vests in her husband. .

Remarks.

The husband, on failure of progeny, is heir to the
wife’s peculiar property (her Stridhana). During her
life, he was certainly bound to maintain her; and, any
one else doing so, I should think such person, on the
death of the wife, could have no right to withhold the
jewels, &c. left by her, from the heir to them. He
should be left to sue the husband for reimbursement;
with respect to his right to which, a reasonable doubt
would arise, should it appear he had voluntarily sup-
ported the deceased wife. : S.



CHAP. II, 51

ZILLA OF CUDDAPA.
May, 1807. _
Siddummah, v. Gungooloo. R

The parties are man and wife. The Plaintiff having
borne the Defendant a female child, he thought proper
to part with her, on the pretence of her, having mixed
noxious ingredients in his rice, of which there is no
proof. Pregnant at the time of separation, she soon
after produced him a boy. Under these circumstances
be took a second wife; when their caste having been
appealed to, he was warned to provide for his first.
This he refusing to do, they expelled him; and the
present action being brought, the question is, whether
he is not bound to provide for her, and to what extent?

Answer.

It is said by Devala, that a.man, desirous without
cause given him by his first wife to take another, should
conciliate his first by presents, and that then he may
marry again. Menu says that, when the first, subject
to continual indisposition, demeans herself properly
toward her husband, he should make a settlement upon
her first, before he takes anothér; being careful not to
give her unnecessary offence. In the present case,
there being no proof of misconduct on the part of the
Plaintiff, if the Defendant was desirous to take another

E2
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wife, he should have reconciled the first to his purpose,
by the prescribed means. It is further held by Nareda,
that, if a man forsake an affectionate wife, by whom he
has children, he is punishable, and compellable to take
her back; and that, if he persist in refusing, he is bound
to assign her a third of his property; and, if he have
none, at all events to find her in food and raiment.

Remarks.

See _passages, on which this opinion is founded,
quoted from Yajnyawalcya, Vijnyaneswars, &c. in Ja-
gannatha, book iv. ver. 72, and 74. C.

. The title “ Duties of man and wife,” Stripund’herma,
-though forming technically one of the subdivisions of

. Vyavahéra, or judicial proceedings, is considered in

reality to be a.branch of'ethics; and some authorities
deny that the infringement of these duties are cognizable
by the ordinary magistrate. The better doctrine however
is, that the restrictive texts, which appear to forbid the
admission of suits between husband and wife, are intended
only to indicate their impropriety, as regards the parties.
Vijnyaneswara, therefore, in commenting upon this text,
“ The husband, if he do not please, is not liable to repay
‘ the woman’s property. received by him in famine, for
“ charitable purposes, in disease, or under arrest,” says,
“If the . husband expend the wife’s money, excepting in
‘ famine, and the.rest, and do not repay it, though he
“ possess wealth at the time when it is demanded, then
‘ an admissible suit may exist between them.” But he
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adds, “Such disputes will prosper neither in the visible,
“ nor invisible world ; and therefore the parties are first
“ to.be admonished by the king and his assessors; but,
“ if they persist, the cause must proceed in the pre-
“ scribed manner.” The result is, that the admission of
causes between man and wife ought, if practicable, to
be avoided; but that justice must be administered, if
the parties cannot be brought to terms. E. -
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DESCRIPTION OF A MARRIAGE BETWEEN
TWQ BRAHMINS;

Taken from a MS. Aceount of the Institutions and Cus-
toms of the Natives, in the Barakmal and Selem Dis
triels ¢f the Peninsula.

TrE marriage having been agreed upon, the celebra-
tion of it takes place, on a lucky day fixed by the
family priest (Purokitd), or astrologer, for the purpose.
On its arrival, the bridegroom with his parents pro-
ceed to the house of the bride, accompanied by the
Purohitd, with music, and dancing women, attendants
carrying presents of fruit. The next morning, either
party having performed their ablutions and cere-
monies at their respective houses, the parents of the
bride repair to that of the bridegroom, when he, ap-
prized of their approach, having a cloth tied round his
head, taking astaff in his hand, and throwing a wallet
over his shoulder, with perhaps a book under his arm,
preceded by musicians, and accompanied by a few
relations, walks out in a northerly direction, exclaim-
ing, with a loud voice, “ I am going to Causee ;”(") upon
which the parents of the bride, similarly accompanied,
and contriving to meet him, request he .will not go to
Causee, and that they will give him their daughter.
With this he stops; and, having a cocoa-nut put into
his hand, the whole party return together to the house

(1) Benares.
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of the bride, where being seated, the Purohitd com-
mences the marriage rites. In the course of these, a
cloth, by way of curtain, being suspended from the
roof, the bridegroom sitting on ome side, the bride on
the other, the Purohiti recites verses to Vishnu, and
other deities, praying them to watch over the destinies
of the contracting pair. Then the curtain being re-
moved, the bride and bridegroom pour handfuls of
rice on one another’s heads; while the father of the
- bride, having a little water and a piece of money in
his right hand, puts them into his daughter’s, and join-
ing it with the hand of the bridegroom, says, “ I give
“ this virgin to yeu for a wife.” Upon this, the Puro-
hitd invests the bridegroom with a second shoulder
string; and a small gold plate, called a bhuto, with a
hole in the middle, baving a string through it, being
first presented to the company present on a salver for
their blessing, is given to the bridegroom, who ties it
round the neck of the bride. The Purohitd then per-
forms a homam, or burnt-offering, before the pair,
putting grain into different pots. Other ceremonies
follow, figurative of the ends .of marriage, intermixed
with muméras, or prayers, addressed principally to fe-
male divinities, for the happiness of the one in gues-
tion. In the course of these proceedings, presents
and offerings of clothes and  fruits are made to the
parties, and money distributed to the attendant Brah-
mins.  Another homam being performed at night,
the bride and bridegroom quitting the house, walk
seven feet in the open air, gazing at the star named
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Arundhati, when they re-enter, and being.reseated,
further ceremonies take place.. These, with varia-
tions, are repeated five successive days. On the fifth,
is performed the ceremony of dismissing the manes-of
their ancestors, who had been invoked to be present
at the wedding. This is done by chunamming an
earthen pot, and inscribing on it something like hiero-
glyphics.  Other. preparations being made, the -new
married couple walking round it three times fill it with
boiled rice, or platters made of leaves, as oblations :to
the manes, who are thus considered as dismissed to
their celestial abodes. The, rice being afterwards taken
out, the pot is stored up by the family. On the even-
ing of the fifth day, the parties seated in a palan-
quin, or mounted on horseback, preceded by girls
dancing and singing, and bgjuntries beating .tom . toms,
sounding trumpets, and blowing flageolets, and fol-
lowed by some of the married women of the family,
. parade under a canopy, supported by bearers, and sur-
rounded . by relations - and friends. In this manner, the
procession having traversed the streets of the town or
village, returns to the bride’s house, where the whole
ends with a feast; the expense of the marriage being
defrayed, as may have been previously agreed.

If, which is not generally the case, previous to her
marriage, the girl has arrived at puberty, consumma-
tion takes place on the first lucky day succeeding the
celebration of the nuptials; otherwise, not till -she
shews the charactepistic signs. These appearing, and

being. made known, and the- day fixed by the Purohiti
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being come, the bride is carried to the house of the
bridegroom, or rather it should be said now, the wife
to that of her husband, when the ceremony of purifica-
tion first, and afterwards a homam, or burnt-offering,
is performed. . Betel and money are distributed, and the
relations of the respective families feasted, when the
married couple retire.

Compare this account with the Abbé Dubons p. 137,
of the translation of his work on the ¢ Character, Man-
ners, and Customs of the People of India,” &c. and
with the one given by Mr. Colebrooke, in As. Res.
vol. vii. p. 288. o
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- APPENDIX TO CHAP. III.

ZILLA OF VIZAGAPATAM.

Question to the Pundd

~ Among the twelve sorts of sc;ns, are not the Dwyd-
.mushydyand,(*) &c. disqualified from inheriting in the

present age? And, can any inherit in it but the Datta

and Ourasa, the adopted, and the legitimate natural
born ?

Answer.

The right of inheritance is restricted in the Cali yug
to the two descriptions of sons specified in thns ques-
tion, in exclusion of the other ten.

(Signed) PunpiT APPiAH, Sastrec.

Remark.
The answer is conformable to the doctrine received
in most of the Indian schools of law. It rests on the au-
thority of passages which are quoted as authentic by the

Smriti Chandrica, and other works received in the South.

of India, particularly Saunaca and Vrihaspati, cited in
those works. C.

(1) For an explanation of this, ses Mitacsh. on Inh. ch. L. sect. x.
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ZILLA OF SALEM.
Nov. 15, 1803.

The deceased left two widows, together with a wi-
dowed sister, who had lived with him after the death
of her husband; also a mother,~To whom does his
estate go?

Answer.

The mother must be maintained, and 30 must the sis-
ter, if left destitute by her husband. As to the widows
of the deceased, they should adopt a. boy; but if they
cannot agree to do so, then the estate, after deducting
as above, is divisible between them ; and whatever re-
mains out of the portion set apart for her expenses after
the death of the mother, it is theirs.

Remarks.

These widows’ right of succession is declared by the
Mitacshara, on Inh. ch. ii. sect. i. 19.—Passages of
law recommend, but do not enjoin, adoption; particu-
larly Atri. (Institutes, §2.) ¢ By him who has no male
issue, a substitute for a son should be adopted, for the
sécuring the oblations of food, and libation of water
to the manes.” And a text of Menu, of similar import
(which does not however occur in his Institutes), says, -
“ By him who has no male issue, a son, such as it may
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be practicable to obtain, should be adopted, for the

sake of the oblation of food, and obsequies, and for the
, honour of his name. C.

A woman cannot adopt, without the express sanction
- of her husband. S.
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MADRAS.
Sudder Dewanny Adawlut.

A Hindu, employed in the army, leaving at his
death, beside a betrothed wife, with whom consumma-
tion had not taken place, concubines, and adopted, as
well as illegitimate children; and, with respect to pro-
perty, & pension payable to his heirs,—Who are in this
_case his heirs ?

Answer.

The adopted children are entitled to the pension,
subject to the obligation of maintaining the ‘deceased’s
concubines. It is so held in Vivandabhargasvana, “ on’
partition of patrimony.”

(Signed) @~ VENECTASA, Sastree.

‘ Remarks. .
A Hindu cannot bave legally adopted children.. A
son, legitimate or adopted, existing, any subsequent adop-
tion would be invalid. At least, the son so adopted,
would not inherit. Presuming in the present case a
lawful adoption, the first adopted is sole heir. The
wives, to the usual extent, the illegitimate children,
and perhaps sons, illegally adopted, would be entitled

to maintenance. : _ S.
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(For “ Remarks on the answer of the Pundit, as it
regards the claim of the virgin widow, see the same case
in Appendix to ch. ii. on marriage, p. 25.—And, as to
the competency of two co-existing adoptions, see the
case of Ceurcepershaud Rai Jyamala, Beng. Rep. 1814.
p- 466.; and vol. i. of this work,.p. 66.)
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. ZILLA OF CHINGLEPUT.
/ July 2, and 5, 1803,

The parties are Sudras, and the Plaintiff being a
widow, her complaint is, that the Defendant withholds
from her her husband’s estate, alleging that he was
adopted by him.

Ques. 1. What are the reqmsltes of adoption among
Sudras?—2. Does an adopted son succeed to the es-
tate of his adoptive father, in preference to the widow?

Answer.

Among Brahmins, adoption should regularly be before
the performance of the Upanayana; it will be valid
however, though these should have previously taken
place: but there can be no adoption of one who is
married. Neither can an only, or an elder son be
given. When a boy is to be adopted, the adopter
should invite the relations of either party, and enter-.
tain them at his house, giving notice to the king (or
principal authority of the place) of his intention; and
then the husband and wife, waiting upon the pareni.s of
the boy, and stating that they have no son of their own,
should ascertain if they are willing to give them one of
theirs ;—to which they assenting, the Datta-homam
must be performed.(*) After adoption, the Upanayana,

(1) Vid. post. pa 198,
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and the marriage of the adopted are to be celebrated
by the adopter, the same as for a natural son; and all
rites are to be performed in' the ‘gofra of the adopter,
not of the adopted.—The same ceremonies, with the
exception of homams, ‘are to be observed in the other
castes. - The water called Manjenum should be drank
in the.presence of relations. The death of the husband
approaching, so as not to leave  time for the ceremony
on his part, the widow, with his permission, may adopt.
In either case, the adopted succeeds to the estate of his
adoptive father, subject to his debts, and to the obligation
of maintaining the widow.
(Signed)
T. KistNaMA CHARIAR, Pundit.

Remarks.

Most of these rules are general: they:are not all im-
perative. The notice to the king may be dispensed
with. Vijoyaneswara distinctly prohibits the adoption
of an only son, as does also the Dattaca Miménsa of
Nanda Pandita. In other respects, the rules and forms
above stated are conformable to these authorities. No
doubt, the adopted son is heir, in preference to the
widow. See Mitacsh. on Inh.—ch. i. sect. xi. 9.
15. 33. o C.

The general law - of adoption appears to be stated
above with sufficient correctness.—With respect to Su-
dras, the Datta Miménsa of Madhavyum, (the principal
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author in southern India on this point, as well as on
Mimansam in general) says, that “ to the Sudra there
is no adoption;”(*) by which, however, is to be un-
derstood only that, in this caste, there exists, strictly
speaking, no ceremonial for it; but that public avowal,
or general notoriety of the fact, is sufficient, with them,
to establish its validity. Ceremonial adoption .cannot
be necessary in the case of a Sudra, since, by the Datta-
Homam, the adopted son is converted from the stock
(gotram) of the natural, to that of his adoptive father;
and Sudras have no gotra. Beside, they cannot per-
form the Datta-Homam, though they may perform an
imitation of it, with texts from the Puranas. But the
proper Datta-Homam can be performed only by those
castes, which use the texts of the Vedas in their religious
ceremonies ;—and, in Southern India, scarcely any caste
but that of the Brahmins now use these.texts.—There-

fore it is, that Kistnama Chariar, the Pundit, very pro- ‘

perly restricts the rite of ‘adoption to the Brahmins.
E. .

(1) Vid. post. p. 154.
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ZILLA OF SALEM.
Nov. 15, 1803.
_ Chellummall v. Munummall.

Nellapa Reddy, deceased, left two wives, the parties
in the present suit. The former complains that, as their
husband is dead, leaving no issue, his estate should be
divided, and she should have half. The defendant
Munummall represents, that, as her husband’s sister, a
widow, lived long in the family, having become in a
manner mistress of it on her husband’s death, all the
estate is in her possession ; and she proposes that, there
be'ing, as she alleges, no custom in their caste for a divi-
sion, a boy should be adopted, through whom they may
obtain salvation. Add to this, the mothor of the de-
ceased Nellapa Reddy is living. Therefore, how stands
the law, as to dividing the estate between the widows
of Nellapa? and what are the claims of the mother and
sister of the deceased ?

Answer of the Pundit.

The mother of the deceased, being otherwise unpro-
vided for, sufficient allowance must be set apart from
his estate for her maintenance. As to the remainder,
his widows ought, with mutual consent, to adopt some
one. If they cannot agree to do so, they should divide
the estate between them equally. If the deceased’s
sister derived nothing from her husband, they should
contribute jointly toward her support. Upon the death
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of the mother, whatever may remain of her portion, after
deducting her funeral expenses, should be in like manner
divided. '

Remarks.

If the requisite sanction had been received by either
of them, mutual consent of ‘the widows to adopt could
not be necessary unless specially made a' condition;
nor, without such authority, could it suffice. See note on
Mitacsh. Inh. ch. i. sect. xi. 9. Supposing no adoption
authorized, or none made under an authority for the
purpose, the widows, having equal rights in the estate,
may no doubt share it, ma.king due provision for the
maintenance of those whom they are both bound to
support. C.

~ This appears rather a question of partition, than of .
adoption. Adoption in this case was certainly not ne-
cessary, and perhaps not proper. To render it benefi-
cial to the husband (for the widows can derive no ad-
vantage from it), his assent to it should have been given
before his decease; but there is nothing in the case to
shew, even by implication, that it was so. As no spi-
ritual benefit results to a woman.from adoption, there
can be no adequate motive on her part for the act; (?)
and the Sastree, therefore, though, in compliance with
worldly custom, he might have recommended adoption,
should not have stated it to be in any degree obligatory.
He should at most have said may, not t;ught. E.

(1) Vid. post. p. 75.—S.
: F2
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ZILLA OF VIZAGAPATAM.
Question to the Pundit.

Upon the death of a Brahmin, without issue, can his
widow adopt?

Answer.

She l'nay, baving her husband’s authority ; — not
otherwise.

Remark.

The answer is according to the doctrine of the Ben-
gal school ; but the followers of the Mitacshara, in the
Benares and Maharashtra schools, admit the widow’s
power of adoption, without authority from her hus-
band, if she have the sanction of his kindred. — See
notes to the Mitacshara on Inh. ch. i. sect. xi. 9.
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ZILLA OF VIZAGAPATAM.

The deceased, in his last moments, expressed his
wish, that his mother .should adopt his nephew as his
heir; and died leaving a widow, aged five—. To whom
_ does his estate belong?

. Answer.

The mother was competent to adopt, having her
son’s direction for' the purpose; and if she have com-
plied with it, the adopted succeeds;—otherwise, the
mother and widow together. take the estate of the de-
ceased.

Remarks.

Presuming the deceased to have been sole owner, the
adoption of his nephew, (Quest. whether brother’s or
sister’s son?) by his mother, would not make that ne-
phew, thus becoming an adopted brother, heir at law
to his separate estate. The widow was undoubtedly
sole heir, (Mitacsh. on Inh. ch. ii. sect. 1. 39.) bound
however to maintain her husband’s mother. Quest.
Did the request to the mother to adopt his nephew as
his heir, mean the completion of an adoption begun by
himself? or, as I understand it, the adoption of thatne-
phew, as her son? , C.

The facts perhaps are not stated with sufficient dis-
tinctness: but I am not aware that there is any thing
incompatible in the delegation of a mother to adopt,
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in the case of non-age of a widow. It should be
observed, that the act of adoption is not on her own ac-
count; she acts merely as the deputy of her son; and
_ the child adopted therefore becomes his, not her’s. The
Hindu law and religion allows of vicarious substitution,
in almost every possible case. E.

Ido not think the adoption by a mother, of a son for
her deceased son, would be valid. In fact, Nanda
Pandita denies the competence of a widow, even with
the sanction of her Ausband, to affiliate a son for him:
but the reason he assigns is unsatisfactory, and his po-
sition is controverted by other writers. (See note to
§9. sec. 11. of ch. i. of Mitacshara on Inheritance.)
Though however adoption by a widow, under delegated
authority from her husband, would be valid, it by no
means follows that, under authority from her son, the
adoption for him, by his mother, would be so. In the
former instance, the widow not only adopts the son for
her husband, but also for herself: this however would
not be the case in respect to the mother. S.
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ZILLA OF VIZAGAPATAM.

Ifa widow, having a son, should be desired by him,
on his death bed, to adopt another in his room, will an
adoption accordingly be good, being of one competent
to be adopted? '

Answer. ‘

The father, while she is young, her husband after
marriage, and her son in her widowhood, have the na-
tural controul over females, whose respective sanction
will authorize whatever they may do. It is universally
held that they can have no will of their own ever. If
therefore, in the present case, after the death of the
husband, the sonm, dying, directed the adoption that
took place, it will be good.

Question I1.

Was it necessary for the authority to adopt to be in

writing? ' ‘
Answer.

Permission in writing is certainly best, but verbal
will do. The power takes effect from the assent of him
who gives it, and a writing is not of the essence of the
thing. Therefore, by whatever means it is understood
to have been given, no defect will result from its not
being in writing. The advantage of a writing is only
as it renders the evidence more permanent. :

(Signed) Dusky Nanain, Sastree.
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Remarks.

As‘the husband’s kindred may authorize the widow
.to make an adoption, (see note to Mitacsh. on” Inh..ch.
i. sect. xi. 9.) wherever the authority of the Vijny-
aneswara, Mryacha, and works of the same school is
followed, her son’s sanction would no doubt be suffi-
cient. It is otherwise in Bengal, where no sanction but
the husband’s can avail.

. A written authority is doubtless not indispensable. C.

The text of the Hindu law is, « Patra vacshati vest,
hépyé na stu swa tantia truyati,” meaning that the son
protects her in her old age;—no woman is ever independ-
ant. That the son, standing, to his widowed mother,
as regards general protection, and the regulation of her
will, in the place of his father, has, under the law,
prescribing the consent of the husband as necessary
to authorize adoption by her, a competency to in-
vest her with such power,—this is impossible: but
nowhere, in any Sastram, is it stated, that the consent
of the son is necessary to legalize adoption by his mo-
ther. He does not in this respect represent his father:
the protection he is bound to extend to her is distinctly
that of a son, not of a husband; he does not govern
her will, he only guides it; he does not command, he
persaudes. On adoption, and similar questions, he
may advise—he cannot authorize. E.




CHAP. 111. 73

In the case of the Zemindar of Rajashahy, cited in
that of the Rajah Nobkissin, Supreme Court, Calcutta,
in the time of Sir John Anstruther, Ch. J.

Translation of Bengal paper, dated 9th of Burnagur,
under the signature of Rajah Ramahaunt; addressed to
the Rannee Boshannee Dehya, authorizing her (as his
widow) to adopt a son after his decease.

“I grant this license in the year 1153 ( )
““ being visited by ‘an inveterate disorder, which increases
¢ daily, and unable to foresee what the Divine Providence
‘‘ may ordain the next moment. It was my wish to adopt
“a child myself; but at present there is none at hand.

““To send for one would be attended with delay, which
] should have no hopes of outliving. . I therefore, of
“my own free will, permit you to adopt a son. After
“my death, whenever you may meet with a child, you
‘“ may adopt him in my name. So that the daily offerings
¢ for the salvation of our souls may be duly performed,
«and our possessions and dignities perpetuated. These
«¢ duties shall appertain to that son and his posterity ;
*“ and to no one else. Furthermore, you will be careful
‘¢ to educate him properly, and in due time commit my '
¢ possessions and dignities to his care. If you fail here-
“ in, the sin of neglecting my salvation will be upon you.
“l .have_\granted you this license, and am hereby exone-
“rated.”
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ZILLA OF SALEM.
June 12th, 1810.

The deceased, in possession of property, without
issue, leaving a widow, and a mother, may either, and
which of them, adopt; and whether from another gotra,
or should the selection be from their own? -

Answer of the Pundit.

The deceased’s widow may adopt. If she can get
a boy of their own gotra, he should be preferred: if
not, she may adopt from an annia gotra, or dlﬂ'erent
family, being still a near relation.

Remarks.

If duly authorized, the widow may no doubt adopt;
and is enjoined to give the preference to the nearest
relation who is eligible. (See Dattaca Mimansa.)
But the validity of an adoption actually made, does not
rest on the rigid observance of that rule of selection;
the choice of him to be adopted being a matter of dis-
cretion. o C.

The text on which this point of law turns, is, as to its
interpretation, more disputed than any other. The
readings are various; and what this Pundit has render-
ed a “ near relation,” others construe, not belonging to
a distant couniry. The general law, however, which
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. governs the choice of a son for adoption, is, that the
adopter may legally take him from his own, or from a
different gotra; but he ought conscientiously to take
him from his own ; and, in preference, from his Sapin-
das (or near kindred); or, in default of these, from his
Samanodacas, or Saculyas (degrees of remote kindred).
If, however, a person choose to reverse the prescribed
order, though he thereby contracts a sinful taint, he
does not incur legal animadversion. in consequence;
and I doubt if it would be competent for the king, at
the suit of any person whatever, to prevent the comple-
tion of the act;—certainly it could not be reversed, if
once performed. E.
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ZILLA OF CUDDAPAH.

May 17, 1806.
Question.

Is the adoption by a maternal uncle of his sister’s son
legal ? , '

Answer.

If the Chudam, and Upanayana (tonsure and inves-
titure of the adopted) were performed in the gotra of
his adoptive father, then his adoption will be valid,
though born in a different one; otherwise, it is irregular.

Remarks,

Adoption of a sister's son is strictly prohibited, unless
in the case of Sudras. Nandi Pandit's Dattaca Mi-
mamsa.

The parties in this case, it is inferrible, must have
been Sudras. It is not competent, according to a
generally received opinion, for a Brahmin to adopt a
sister's son. I have not, however, been able to dis-
cover the authority for this; but the reason assigned
is, that the relation of the mother, who could not have
become the wife of the adoptive father, forbids it.

Since the above was written, I have found sufficient
authority for the position, though it be not noticed by
Vidyaranga, Vijnyaneswara, or Turca punchénana. It
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is from the Datta Caustab’ha, and is corroborated by
the Datta Mimamsa of Sri Rama, a book of some au-
thority in the southern provinces. These two works
I have in the college, in one book. I quote, as follows,
from the former. ¢ On failure of a Sapinda” (a rela-
tion who performs obsequies to the same ancestors),
“ an\Asapi ” (a remoter relation), * or even one of a
¢ different gotra may be adopted : in that case, however,
“a daughter's son, and a sister'’s son are excepted;
“but the daughters’ som, or sister’s son of a Sudra,
“may be taken in adoption. Thus the elder Gau-
“ tama. Among the three first castes (Brahmins, and the
« vest), the practice of adopting a daughter’s, or a sister’s
¢ son, no where exists.” The author of Daiéta Caustab'ha
states this as the settled law ; but Sri Rama allows
of an exception. He says, “in distress (Apadi), when
¢ no other son can be procured, the son of the daughter,
“ or of the sister of a man of any of the three higher
‘¢ classes, and in case of a Sudra universally, may be
‘“ adopted.” In practice, the adoption of a sister’s son,

by persons of all castes is not uncommon ; the authority

above quoted, resting as it does on a single test, and
that not pointedly prohibitory, cannot be considered
sufficient to vitiate such adoptions.
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MASULIPATAM, PROVINCIAL COURT.
July 27, 1809.

Prayaga Venkana - - - _Appeliant.
Lachshemg - - - Respondent.

The Appellant and the husband of the Resi)ondent
Being full brothers, the latter, during his last illness,
gave instructions to the Respondent to adopt a boy from
the family of any his cousins. The Respondent being
about to do so, is prevented by the Appellant, the
brother of her deceased bﬁsband, who insists that she
is bound to adopt his son. The objection to this is,
that his son having been already invested with the
Brahminical string, is consequently no louger capable
of being adopted.—Quest. Whether the widow is pro-
hibited by the Hindu law from adopting at her plea-
sure from the family of -any relative of her husband, or
restricted to that of the Appellant, and this notwith-
standing the objection that is urged by ber?

Answer of the Pundit.
* 'Fhe son of the Appellant is adoptible, notwithstand-

standing the objection stated. ‘
It is held that Brahmins shall adopt sons from the

families of their Sapindas ; (*) if boys from such cannot

(1) Sapindas; those who offer the funeral cake to the same ancestor.
.
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be procured, then from those of their-Sagotras ; (*) never
from other families. The meaning is, that they shall
prefer the sons of brothers; failing ‘these, they are at
liberty.to resort for, the purpose to.that .of a distant
~ cousin. To shew that Brahmins are not at liberty gene-
rally to adopt boys distantly related, and - that it is.com=
petent to adopt a brother's son, though invested - with
the Brahminjcal string, a test in Chandrica, as quoted
from \Bareswaty Valasum, says, “ If, among - several
“ brothers .by the same mother, one' shall beget a son;
“ the. rest are said to be thereby blessed with sons.”
Whence it ‘may be inferred, that while there is a possi-
bility of adopting a brother’s son, another shall not be
preferred. In Datia Mimamsa, Sankala:says, “ A
‘ Brahmin, destitute. of: a .son, shall adopt:a boyfrom -
“ the families either of his Sapindas, .or ‘his Sagotras.”
According to which book .also, the:soms: of brothers
invested with the Brahminical string may'be adopted ;
and . adopting the .s0ns..of:: brothers .is most:consonawt
with custom... : :

! Remarks.

The passage cited as from Sareswaty Valasum, or
one of precisely similar import, occurs in Menu, ch. ix.
182. Under this, and other texts of law, as generally
understood, a preference is to be given to a brother’s
son; on failing such, a more distant male relation; but
not so exclusively as the opinion here delivered seems to

(1) Sagotras ; those who are descended from the same patriarch,
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. imply. See Mitacsh. on Inh. ch. i. sect. xi. 13. and
note. ' C.

Itis not incumbent on a person to adopt the son of
a brother, or other Sapinda. The law merely states
this as preferable, but without prescribing it;—certainly
it does not give to the Sapinda any right to enforce
such a preference, and the Appellémt could not, there-
fore, I am clear, maintain this action: this is the point
which the Pundit ought properly to have considered.
With respect to the ineligibility of a person for adop-
tion, on whom the Upanayana rites have been per-
formed, it is much disputed: the more correct, because
the more reasonable opinion, would appear to be, that
he is eligible, if of the same gotra (family);—ineligi-
ble, if of a different gotra from the adopter; for if of
the same gotra, the datta homam, though proper, ‘is not
necessary: if of a different gotra, the datta homam is ne-
cessary; and it cannot be performed on one, who, by
the rites' of the Upanayana, has been definitively esta-
blished in his natural gotra. . E.

(1) Vid. post, p. 152.
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ZILLA OF NELLORE.
By the Pundit.

There. being no law to justify the adoption of an
eldest son, who has performed the funeral rights of his
deceased father, such an adoption will not carry with
itthe inheritance of the adopter.

Remarks. .
Mitacsh. on Inh. ch. i. sect. xi. 12. C.

Right, certainly. An eldest son is forbidden to be
given in adoption; but some authorities make excep-
tion to this. . . E.
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ZILLA OF NELLORE.
By the Pundit.

If a man having two brothers, who have each an
only son, adopt his wife’s sister’s son, and die, such
adopted is entitled to his property, the adoptive father’s
nephews being only sons, not being eligible to adoption.

Remarks.

Only sons not being eligible, (Mitacsh. on Inh.
ch. i. sect. xi. 11.) a .more distant connexion might in
this case be selected with perfect propriety; notwith-
standing the preference due in other circumstances to
a nephew. (Ibid. §636) =~ ' ° C.

The adopted wife’s sister'’s son is certainly, in this
case, entitled to the estate: but the ¢aking in adoption
a brother’s only son is not forbidden; the giving is,
except as has been before seen, in times of calamity.—
Ante, p. 91. ] E.
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ZILLA OF NELLORE.
By the Pundy. .

If a man have no male issue-of his own, it is-stated
in many books that he may, undér the pressure of dis-
tress, adopt the only son of a brother. - ”

Remarks.

If a brother’s only son be adopted, he need not be
taken away from the family of his natural father, but
may continue to perform the offices of son, both to him
and to his adoptive father. See notes to Mitacsh. on
Inh. ch. i. sect. x. 1. and sect. xi. 32. A valid adop-
tion of an only son cannot otherwise be made, the abso-
lute gift being forbidden. (Mit. on Inh. ch. i. sect. xi.
11) I C.

Apadi, or Apatcalé, in distress, or in time of distress,
is frequently assigned as a reason for similar excep-
tions. If, by reference to it in the present instance, it
be meant that the adopter shall take his brother’s only
son, only when necessitated to do so, by not being able
to procure any other person for adoption, the Pundit
has, I think, confounded the taker and the giver; for it
is the latter that the law contemplates as being com-
pelled by his necessities to part with his only son. It is
the opinion of some, and is entitled to attention, be-
‘cause it is founded in reason, that where the son of a

G2
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brother, whether an only son or not, exists, here is no
necessity for adoption. It is supported by Menu,(?) who
declares that, if among many brothers, one beget a son,
this single birth has the same spiritual effect, as if they
had all become fathers. He is, in fact, put-tra, drawing
(trayati,—trahit) each from (puf) purgatory. The point,
is scarcely worth further discussion, the undoubted law
in this, as in all other cases of adoption, marriage, &c.
being,—that if the act be duly completed, it cannot be
reversed. E.

(1) Ch. ix. v. 182.
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ZILLA OF COMBACONUM.
Sadaseva Pillay, v. Vadaganada Pillay.

Upon a question of adoption, the Pundit certified that
it was good, though oral, and the adopted at the time
an adult, being a brother’s son.

" Remarks.

See Mitacsh. on Inh. ch. i. sect. xi. 13. A differ-
ence of opinion prevails in regard to adoption of adults,
or persons for whom certain ceremonies termed Sanscara
(marriage of Sudras, and tonsure of the higher tribes)
have been performed, the prevalent doctrine, in most
parts of India, being adverse to it. The objections are
less forcible in the instance of a relation of the male
side, than in the case of a stranger. C.

Correct,—as seems to me. E.
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ZILLA OF VENDACHELLUM.
April 29, 1808,
~ Sree Mootum Ramanoojyungar, v. Appooyungar.

The Plaintiff is the adopted son of a woman of the
name of Janika Ammal, being the son of her elder bro-
ther’s daughter, the Upandryana of the boy having been
subsequently performed in the house of his natural
father, where he continued to reside. The Defendant
is her Cama putira, os illegitimate son, fostered and
brought. up..by hen, previous to the adoptian of the
Plaintiff. Subsequent to the adoption, she conveyed
away her property to her illegitimate offapring; by a
deed disclaiming the Plaintiff as her adopted. She
being since: dead, 1. Quest. Was the adoption of the
Plaintiff invalidated by the performaace of the Upanaya-
num, and the residence of the adopted, in the house
of his natural father 7—2. Could the deeeased disclaim
the adoption?—3. To whom does her property descend? -

. Answer.

The adoption is not affected either by performance
of the Upanayana in the house of the natural father, or

" by the residence there of the adopted; nor could the

deceased in her life, by any act, disclaim at her plea-
sure the son she had so acquired. Her property de-
scends to her adopted.
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Remarks.

Adopted sons, being duly initiated by ‘the adopter
under his own family name, become sons of the adop-
tive parent. (Célic puréna. Seé Mitacsh. on Inh. ch. i.
sect. xi. 13.) The Upanayana, though performed in the
natural parents’ house, if done with the family name of
the adoptive one, would not be irregular. It can be of
no consequence where it takes place, only it must be
performed in the name of the adopter’s gt;tra. The
adoption cannot be affected by the residence of the
adopted, which can but raise presumption as to the
fact :—being once completely and validly made, it can-
not be recalled. A natural child being excluded from
the rights of a son, and none being now allowed, but
legitimate issue, and adopted sons, the adopted in this
case, if regularly so, was the heir. (Mitacsh. on Inh.
ch. i. sect. xi. 21.) Education and nurture do not con-
stitute any relation entitling to inheritance. C.

The question is not, whether an adoption could be
dissolved ; but, whether Janike Ummal could possibly
have any right whatever to adopt. Certainly, a Brah-
min widow (as, from the name, this. woman must have
been) cannot adopt, without the consent of the husband,
obtained before his decease; and it nowhere appears
here that such consent had been given. Again, this
woman could convey no right to the estate of her hus-
band, either by adoption, or any other act; as she
must have forfeited her own right, by the impurity of
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her conduct; nor could she convey right to any sepe-
rate property of her own by adoption, a Brahmin wo-
man having no power to transmit such property, which
must descend, as fixed by law. E.

It does not appear that Janike was, or ever had
been, a married woman. The contrary is rather to be
presumed. According to the facts, as stated, the adop-
tion would seem to have been a spurious one; and, in
this view, the case, including the remarks upon it, is

valuable only for the dicta it contains.
: T.S.S.
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ZILLA OF CHINGLEPUT.
May 21, 1803.

The father of a family, who had no male issue,
"having maintained for a long time a2 young lad, whom
he had intrusted with his affairs, and professed to have
adopted, of which evidence existed in writing, but
which is lost, adopted another—Is the latter adoption
valid? : |

Answer of the Pundit.

If one maintain another for a length of time, pro-
fessing to have adopted him, and in fact committing
all his affairs to his charge, having, upon his beginning
to do so, invited and entertained his relations, ac-
quainted the magistrate, and drunk manjanee, he can-
not afterwards abandon the young man so adopted, in
favour of another; nor is the adopted compellable to
renounce the connexion so formed. The relation of
adopted needs no writing for its support.

Remarks.

The answer presumes the adoption to have been
actually made; and the circumstances stated authorize
the presumption. It would be otherwise, if it were
proved that ‘the party had changed his intention be-
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fore the essential rites of adoption took place, and pur- -
posely avoided performing them. C.

This opinidn is correctly applicable to ﬂl Castes but
Brahmins, with whom the Datta-homam is indispen-
sably requisite to produce spiritual benefit. E.
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ZILLA OF VENDACHELLUM.
- May 5, 1808.
Siliamedoo Runga Reddy, v. Achummall.

Question to the Pundit.

Narasummall, the widow, and her mother-in-law
the Defendant, entered into an agreement to adopt a
particular boy; but the intended adoption not taking
place, the widow, without the privity of her mother-in-
law, subsequently adopted the Plaintiff. Is an adop-
tion, so circumstanced, good, notwitﬁstanding the pre-
vious agreement?

Answer.
It is.

| (Signed)

SREENEvVASA CHERLOO, Pundit.

Remarks.

A simple agreement to make an adoption, not car-
ried into effect, will certainly not invalidate a subse-
quent adoption, made with the requisite forms. The
adoption of the widow was good, if authorized by
her husband, or, in default of such authority, if with
the requisite sanction of her proper guardians, her hus-
band’s male kindred. (Note on Mitacsh. on Inh. ch. i.
sect. xi. 0.) ' C.
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This appears perfectly correct, admitting either that
the consent of the husband to adopion by the wife
had been obtained before his decease, or that such
consent is not necessary, where the parties are of a
Sudra tribe. E.
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ZILLA OF VIZAGAPATAM.
Question to the Pundit.

Among the twelve sorts of sons, are not the Duwya-
mushyayana, &c. disqualified from inheriting in the
present age? And, can any inherit in it but the data
and ourasa, the adopted and the legitimate, natural
born?

‘ Answer.

The right of inheritance is restricted in the Caliyug
to the two descriptions of sons specified in the ques-
tion, in exclusion of the other ten.

Punpit Arrisn, Sastree.

Remarh.

The « Dwyamushyayana,” or son of two fathers, is a
son begotten by an appointed kinsman. The practice
is by most authorities admitted to be abrogated in the
present age; yet it continues in all parts of India.
Such a son succeeds to both fathers. Vijnyaneswara
(it must be observed) admits the legal existence of the .
DwyAimushyayané in this age. The appointment of a
wife, or widow, to raise up seed he considers as for-
bidden by Menu, and consequently unlawful; and the
term Duwydmushydyana therefore is restricted by him
to the son of a virgin, betrothed, but not espoused,
whom his author, Yajnyawaleyn, directs to be espoused
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by .the brother of the intended husband deceased.
Such a son he deems legitimate ; he is, according to
him, Dwydmushybyana, or the son of two fathers;
and he succeeds always to the estate of the brother to
whom his mother was betrothed, as well as to that of
his actual father, if the latter have no other son. If
* the latter have male issue distinct from him, he is then
not Dwyémushydyana, but simply Cshétrgja, son of the
wife, and' belongs exclusively to him to whom his
mother was betrothed. As the custom of a brother
marrying the betrothed of his deceased brother does
not.now prevail, the distinction made by Vijnyanes-
wara is of no practical utility. It is certain, however,
that he considered the offspring of such marriage as
legitimate; and he no where intimates that any of the
other descriptions of sons became illegitimate in the
Cali-Yugam. This is a fanecy posterior in time to
Vijnyaneswara. E.
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ZILLA OF BELLARI
June 9, 1808.
Hanumunta Bhutloo, v. Bhyrapah.

According to the Plaintiff’s petition, one Bhkagaven-
dra Bhutloo, of the Bhargava gotra, some forty years
ago, adopted the Plaintiff, then three years of age, be-
ing of a different gotra. It is stated, that his Upana-
yana, with every other corresponding ceremony, was .
performed for him in the gotra of the adopter; that his
" adoptive father dying a few years after, his funeral rites
had been celebrated by the Plaintiff, who had, from
that time to the present, enjoyed his property, with the
privileges of an hereditary office (that of Panchangi (1)
of his village) which had belonged to him. It farther
states, that the time being arrived for the performance
by Plaintiff of his son’s Upanayana, the Defendant, be-
ing of the family of Bhagavendra, though separated
from it in point of property, disputes its being per- .
formed in the adoptive gotra, insisting on its perform-
ance in his Janaca gotra, or the gotra of his natural
ancestor. )

The Defendant, by his answer, denies any adoption
of the Plaintiff by means of homams, as well'as the per-
formance of his Upanayana by his alleged adoptive fa-
ther, Bhagavendra Bhutloo; and he alleges, that the

(1) Expounder of the Panchagum, or almanack.
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celebration of the funeral rites of the latter by the Plain-
tiff was objected to at the time, by the ancestors of the
Défendant. He then quotes a passage from the Datta
Mimansa of Nandi Pandita, to shew that, if one of a
different gotra from the adopter be adopted, his sons
should revert to their parents’ natural gotra; accord-
ing to which authority, he justifies the opposition com-
plained of by the Plaintiff. The uninterrupted posses-
sion by Plaintiff of the property and privileges of his
alleged adoptive father is admitted by the Defendant.

The question is, whether the Upanayana for the
Plaintiff’s son should be solemnized in his adoptive, or in
his natural gotra? '

© Answer of the Pundit.

Adoption is of two kinds, viz. Nitya Datta, and
A-nitya Datta. The former, performed with Aomams,
or offerings before fire, is permanent; the latter tempo-
rary only, being without the same formalities. The
Nitya Datta is the preferable one, and, in the case of
the son of one so adopted, his Upanayana should
be performed in the gotra of his adoption. The
Upanayana for the son of the A-nitya Datta, or tem-
porarily adopted, is -allowable either way; i. e. it may
be performed in his adoptive gotra, or in that of his
ancestor’s original birth. It appearing, in this case,
that the adoption of the Plaintiff was by homams, in
the presence of relations and of the god, his son’s
Upanayana should be solemnized in Bhargava gotra,
being that of his adoptive father.
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" Remarks.

.%o doubt, the issue of an adopted son, of the de-
~ scription termed datta, regularly adopted, belongs, like
him, to the same goira with the adopter : and the cere-
monies of initiation (Upanayana) are to be performed
in that gotra, or family. I am not aware of any autho-
rity for holding that the issue of an Anitya datta may
be initrated in either family. An adoption, which ren-
ders the party son of two fathers (dwydmushydyana), is
not unknown' to the law. (See Mitacshara on Inh.
ch. i. sect. x.) But, in such case, the issue remains in
the same gotra, in which the son of two fathers received
his Upanayana, or initiation. - C.

This opinion is sufficiently correct. Nitya datta,
and Anitya datta, distinctions made by some writers,
are not improperly interpreted‘ into permanent and tem-
porary adoption. The Nitya datia neither returns him-
self, nor do any of his descendants return to the gotra
of his natural father, but remain from generation _to
generation in that of the adoptive one. The Anitya-
datta does so return. ~ He that is so adopted indeed re-
mains, while he lives, in the gotra of his adoptive father;
but his son returns to his original one. - Describing the
Anitya datta, Vidyaranga quotes the following text
from the Nernaya Sindhu. ¢ That son to whom the
“prescribed ceremonies have been performed in the’
« gotra of his natural father, as far as the tonsure, does
“not possess the full qualities of a son—he is a tempo-

H
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“ rary son only” (Anitya datta). The author quotes one
of the Viitiam of Satydshdidha, which states the Anitya
putra to be equivalent to the Dwydmtshyéyana, or son
of two fathers; and hence it follows, that he is to per-
form the funeral ceremonies of both fathers, the natu-
ral and the adoptive.

~ The ‘result is, that' Nitya-dutta is a son adopted from
- the same gotra, before, or after the ceremony of the
tonsure; or a son adopted from'a différent gotra, before
the tonsure; Anitya datta’is a son adopted from a dif-
ferent gotra, after he has received the tonsure in his
natural gotra. The performance of the tonsure is the

cause of the temporary nature of the lattér specles of
adoption. E.
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ZILLA OF VERDACHELLUM.

‘Nov. 14, 1807. ... . ...
Vasuntaroya, v. Kistruyer.

The Defendant is sued upon a bond given by his
natural father, being one of several sons who was given
in adoption to a person not a party to the bond. The
other sons, including the eldest, are living.—Is he liable
to the action? '

Answer.

An adopted is not liable for a debt contracted by his
natural father.

(Signed)

IREENAVASA CHURLOR, Pundit.

Remarks.

Being no longer connected with the family, ‘ridr con-
cerned in the estate of his natural father, (Mitacsh. on
Inh. ch. i. sect. xi. 22.—Menu, ch. if. 5. 14.) he can-
not be held liable for his debts. . C.

To the same effect by . E.

H 2
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. ZILLA OF CHINGLEPUT.

M. Veneataroyer, v. Agusteapah Moodely.

The Plaintiff sues for a debt due to him from De-
fendant’s son, Soorbaroya Moodely, who was long sincé
'given in adoption to Annah Moodely.—Is the action
maintainable against the Defendant ?

. Answer. .

The money borrowed by Soobaroya Moodely is not
recoverable from his natural father, the Defendant, but
his son will be answerable for it when he comes of
age; unless it was borrowed for the use of the De-
fendant or his family, in which case the action is main-
tainable against the Defendant. (%)

Remarks.
This follows naturally from the entire separation of
the son given for adoption from the family of his na-

tural father. Mitacsh. on Inh. ch. i. sect. xi. 32.
C.

(1) On the ground of the debt having been contracted by the adopted, not
as a son, Lut as the agent of his natural father. This must he supplied,
to give the full meaning of the sentence.—The opinion is correct.  E.
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ZILLA OF BELLARI.
Dec. 13, 1808.
Nursapah, v. Paupummall.

Upon a question of adoptlon, the Pundit of the
Court reported as follows :

- Answer. )
It is held that, if a lad be adopted into a family,
even where it is not the custom to perform homam
(sacrifice of adoption), he cannot be turned out of it at
will. Adoption imposes upon the adopter an obliga-
tion to educate and provide for the adopted as his son,’
and he succeeds as such upon the death of his a&optivé
father. .

’ " * Remarks.

The inadvertent omission of an unessential part, as
sacrifice is, even where it is enjoined, does not vitiate
an adoption. 3 Dig. 244. .

The adoption being complete, it cannot be annulled.
An adopted son may be disinherited for like reasons as
the legitimate son.—(Mitacsh. on Inh. ch. ii. sect. x.)
but he cannot forfeit the relation of son. - C.

Certainly :—however defective ‘the ceremony, -and
however small in consequence the spiritual benefit, the

“act of adoption cannot be set aside, on any account

whatever; a fortiori, not on account of ‘any informality.
. E .
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ZILLA OF VERDACHELLUM.
Dec: 30, 1807.
Raman, v. Cootya Padayanchee.

The Plaintiff having been adopted by a woman, had
she, subsequently, the same dominion over her pro-
perty that she had before, so that a mortgage of a house
by her .after would be good?

Answer.

The mortgage under these circumstances would not
be good, to the prejudice of the adopted, if rightly
adopte(i.

Remarks.

Presuming the property here spoken of as the wo-
man’s to have been what devolved upon her by the
death of her husband, and not to have been her pro-
per Stridhana, it ceased to be her’s at the moment of
a valid adoption made by her of a son to hér husband
and herself; in the same manner as property, coming
into the hands of a pregnant widow, by the same means,
cannot be used by her as her own, after the birth of a
son. An adopted child is in most respects precisely
similar to a posthumous Bon. ,From the momentof the
adoption taking effect, the child became heir of the
. ividow’s husband ; and the widow could have no other
authority but that of mother and guardian. C.
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“Women have legally no right to adopt for the trans-
mission even of their _separate property; and this is
founded both on authority and reason; it does not
follow, however, but that such a custom may obtain in
the caste to which the parties in this case appear to be-
long, namely, that of the Puller, nearly the lowest of

the Sudra tribes. E.
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ZILLA OF VIZAGAPATAM.
Question to the Pundit.

If a boy that has been adopted die without issue,
and unmarried, what becomes of the property of his
adoptive father at his death? Does it go to the natural
father of the adopted, or to the widow of the adoptive
one? :

Answer,

The widow succeeds to it by inheritance, as legay
mother to the adopted.

(Signed) Pyndit Arr1an, Sastree. -

Remark.

The answer is entirely consonant to the law. The
dattaca having been given away by his father, the
natural relation was annulled, and his father would no

more inherit from him, than he from his natural father.
C.
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MAUSULIPATUM, PROVINCIAL COURT.
November 3; 1803.

Cooty Verty Codtapah, Appellant.
Sambiah and Venkiah, Respondents.

Questions referred to the Pundit of the Court.

1. Is it. proved by the evidence given before the
Zilla Court, that Basavannah, the father of Cootapah,
the Appellant, was adopted by his maternal uncle, Moonta
Satia Lingum?-.

Answer.—The adoption is not established; for. want
of the oblation to fire.

2. Is the declaration by a husband to his wife, that
he had adopted a particular boy, sufficient evidence, if -
proved, of the fact?

Answer.—The husband not being at liberty o adopt,
without the privity [of his wife, a subsequent communi-
cation would not be sufficient to establish the fact of
adoption.

3. Is it necessary for persons of the Sudra caste to
make the oblation to fire, in adopting ?

Answer.—It is ordained that the husband and wife,
among the Sudras, should be present, and that they
should cause a Brahmin to make oblation to fire.

(Signed) V. NARRAIN, Sastree.
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Remarks.

“ As to oblation to fire, the ceremony is prescribed;
but the fact of its celebration may be presumed, if
there be no proof to the contrary. The inadvertent
omission of a ceremony would not invalidate the adop-
tion. (Jagannatha's Digest, vol. iii. p. 244.) The
wife must consent to the gift of a son; but it is not said
that she must be privy to the acceptance of one.—See
Mitacsh. on Inh. ch. i. sect. xi. 9. and the note on the
words “ whom his father. ox mother gives.” A sub-
sequent communication to the wife would be evidence,
but not conclusive. As to the third point, the answer
of the Sastree is the received construction.—See Jag-
annatha, vol, iii. p. 262. But the learned of Mit’hild
contest the position.” C.

~ The former of these answers, if (as by their names
they appear to be) the parties in the cause are Brah-
mins, is correct. Not so the last; for the Sastree does
~ not ordain that the oblation to fire should be pe-formed
by any one at a Sudra adoption, and this for sundry
good and sufficient reasons. E.
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ON THE LEGALITY, IN THE PRESENT AGE, OF THE

CRrITA,OR SON PURCHASED FOR ADOPTION.—
Mit. on Inh. i. xi. 16.

Extract of a Letter from Henry Colebrook, Esq. to Sir
Jokn Royds, dated Calcutta, March 14, 1812. ..

AccorpiNg to the ancient Hindu law, purchase
was one of the means by which a son might be had
ready made. This easy way of getting a family is no-
ticed in Menu, in Jagannatha’s Digest, and in the Mi-
tacshara; and some remarks on the laiv relative to it
will be found quoted from other authorities, in the
notes to the translation of the last meqtione(f work, It
will be there seen, that the child so adopted must be of
the same tribe with the purchaser, and a younger son of
the seller ; and the purchase must he expressly for the pur-
pose of a son. No set form, nor any further condition
seems to be requisite ; but the adoption is by purchase,
not after it. Idwell on this point, because I gather from
Sir Thomas Strange’s questions, that, in the case before
him, the purchase is not shewn to have been made
specifically as of a son. Sir Thomas asks, whether
adoption may grow out of purchase, and whether
purchase can per se entitle the child to consider him-
self as adopted? To these questions 1 should answer,
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certainly not. The buyer’s actual design to buy a son
must be shewn to have existed at the time of the pur-
chase; though no doubt presumptive proof of such con-
comitant will may be admissible, if direct evidence be
unattainable.

On this side of India, adoption by purchase is obso-
lete, and considered to have been prohibited in the
present sinful age of the world. The only practice
analogous to it is the purchase of children by Go-
sains, Sannyasis, and other professed ascetics, for initia-
tion into their order of devotion,(*) the disciple becom-
ing the heir of the master. This however is not adoﬁ-
tion, but a practice grounded on other provisions of
the Hindu law, and on the peculiar customs of the
mendicant tribes. '

* The Datta’ Mimémsa is' no doubt the best treatise on
Hindu adoption. ,

I observe in books which I understand to be of most
authority at Madras (for instance, the Smriti Chan-
drica), the prohibition of adoption by purchase is assert-
ed. I imagine this mode of ‘adoption must be obsolete
there, as well-as here.

(1) See Digest, iii. p. 276.
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Extract of a Letter from Sir Thomas Strange to Henry
Colebrooke, Esq., Calcutta, dated Madras, April-29,
1812.

Sir John Royds was . good enough under: date. the
16th of March, to send me. your letter to him of the
14th, on the.legality, in the present age, of adoption,
among the Hindus, by purchase. My . application
to Sir John.for information on.the subject had . re-
ference to a cause depending in our Court. . Your letter
did.not-arrive. till after the trial, with the substance of
which_you are about to be troubled. But I must re-
quest you first to excuse. this . direct address, . without
permission or warrant; a liberty which I can alone. jus-
tify to myself, under, the sanction of my friend Sir John,
who will suppress my letter if it be improper, for which

purpose I transmit it through him open. '
. The, action. was .trespass by widows, against the
young man. claiming to have been adopted by their de-
ceased husband. The question arose upon the justifi-
eatiém, on which the Court thought that he had failed.
But it was not so confident of this, as not to be open
to conviction, upon an' application to set aside the non-
suit that had been obtained, for a new trial; a rule
for which baving been granted, toward the close of our
late term, and cause being to be shewn against it in the
next, it will be desirable to be as well prepared as pos-
sible when it comes on again. With this view the
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liberty is taken of thus troubling you on the occasion.
Assuming the practice to continue legal in the Pe-
ninsula, you seem to think that though the transaction
purports to be that of a mere sale and purchase, yet
the design might be shewn by evidence; and I con-
clude your opinion to be, that adoption appearing to
have been the object, the boy purchased would be enti-
tled to be corsidered as a son. Though we had not '
the benefit of your judgment to guide us at the time,
yet, averse to the exclusion of light, we admitted, as
expldnatory, an account of what was said to have
passed at the time of the signing of the bill of sale, as
well as of the acts of the deceased under it. Such evi-
dence, upon the principles of our law, would have been
liable to question ; and, in fact, the counsel for the
Plaintiffs reserved his right of protesting against it in
the case before us, in the event of the verdict being
against his ‘clients. Enclosure B(?) is an extract of a
letter which I wrote soon after to a judiciel friend in
one of our provincial courts, with a view to his confer-
ring with his Pundit on the whole of the subject, and
letting me know the result. I edd it, as elucidatory of
the trial.  Our idea finally was, that, whatever had been
in the contemplation of the parties, adoption never had
in fact taken place, unless purchase was to be consi-
dered as constituting it. I have an opinion given in
1808, by the Pundit of the Zilla Court at Verdachel-
lum, that an agreement to adopt is not an adoption ;

" (1) Post, p. 115,
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and, in that case, he held a subsequent adoption of a
different boy to be good.

In the case under consideralfon, it was ;nmsted for
the Defendant, that the purchase was an adoption, on
the ground’ that otherwise it nmiust constitute 3lavery, the
existence of which' by law the Court would not recog-
nize, and, at all events, not ih the caste of the Banyans.
If stavery be competent by theé Hindu ‘law, there was
06 evidence before us of sufficient force to extlude the
possibility of it in the Banyan caste. That slavery' exists
by the Hindu law, cannot, I think, be doubted. T have
opinions that it does from living Pundits; and Sir Wil-
liam Jones (it is observable), ‘in one of his charges, deli-
'vered June 10, 1785, however reluctantly, admits the
faét, contending that it ought not to be tolerated but
in a mitigated form; though, in the.conclusion, it is
true, he represents the sale of the human speties as a
traffic that had been condemned by the most respect-
able Hindus in Calcutta, as repugnant to their Sastra.
Supposing the evidence which we reeeived to have been
admissible, there seemed reason to believe that adop-
tion had been in the contemplation of the parties; but,
as it did not appear to have ever taken place, and as
we did not conceive that the claim could stand upon
the purchase alone, though coéupled with an intent,
such intent not appearing to have been otherwise ever
carried into execution, we disallowed it, reserving, if
necessary, the general question of the validity, at this
day, of adoption by purchase.

Upon this point, I have had some correspondence

-
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since: with Mr. Ellis, collector of Madras, whom ‘I be-
lieve you know by character. He is personally known
to Sir John Rayds. Enclosure, letter C(*) contains
extracts from it. He seems to incline to the opinion,
that the mode is still valid in this part of India, except-
ing only among Brahmins. The text of the Smriti
Chandrica, according to the extract accompanying one
of his letters, declares it generally obsolete. But a re-
ference to- the Datta Mimamsa (it seems) confines the
prohibition to the twice born, which Mr. Ellis says must
be -taken now to mean only . Brahmins. .This remark
is made in a “note,” which I take to- have been fur-
nished by some of Mr. Ellis’s people; it may be of ques-
tionable authority. I have consulted the Pundits of
several Courts upon the coast ; who, speaking (no donbt)
with reference to the Peninsula, say, that it is not now
legal, without entering into distinctions.

The Mitaschara (the prevalent authority with us) is si-
Jlent upon the point, though it contains a chapter expressly
on the subject. Permit me to draw your attention to this,
since (as was to be expected) it was relied upon in the
case before us, in favour of the Defendant. - Admitting
‘the practice to have been abrogated in your part of India,
it was contended, on the authority of the Mitacshara, that
such was not the case here. I have already-had ccca-
sion to observe, how Mr. Ellis, between reference and
-construction, avoids the authority of the Smriti Chan-
drica, which, without reserve or distinction, - restricts
inheritance in the Cali-yug, to the son of the body, and
the son given. '

(1) Post, p.1¢8.




* CHAP. III. 113

Translation of Bill of Sale, dated Shawena Bahoola As-
tamy, or 21st Auvany of Caulayoocty year, answering
to A. D. September 1, 1798 ;—teferred to in Letter to
Mr. Colebrooke, ante, p. 109.

I, Bavoory Chitty Vencataraumoodoo Chitty, and
my wife Lutchemy, both of us, do jointly give this bill
of sale to Jaldoo Sorbaroya Chitty, of Madras; that is to

say,

We have sold to you our fourth son, or boy of four
years of age, named Pedda Chinnacasavaloo, for the
sum of (25) twenty-five star pagodas, current money of,
Madras; and having received the ‘'money, you have
consequently a right to the boy; henceforward we have
no connexion with him; yoﬁ are to keep him accord-
ing to your pleasure. There can arise no claim or
controversy between us respecting him; should there
occur any, we bind ourselves to release it, and- to con-
firm him to you. . In default whereof, we hereby en-
gage to repay you the said principal sum.of twenty-
five pagodas with interest, together with the charges
you may have incurred for him from this date. Thus
have we both voluntarily given this bill of sale. Wit-
nessses, Tagooramoody Chinnasamiah, Voopatoory
Appana Chitty, Mandauroo Govindo Chitty, and

I

\
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‘Chinne Vencapa Chitty, with whose privity this bill of
sale is drawn by Madary Soobarcyloo.
(Signed)

Bavoory CHITTY VENCATARAUMOODOO.

Witnesses,
TacoorAMADOO CHINNASAMY,
VOOPATOORY APPANAH,
GovinDoO,
CHINNA VENKIAR.

(Signed)
RanNcanapoM, Court Interpreter.

[A true translation, as near as can be, from the Gentu
language.]

Questions. ot

1. Is adoption by purchase legal in the present age,
according to the Hindu law?

2. Supposing it to be so, does purchase alone con-
stitute it ?

3. If not, can it grow out of purchase, supposing
adoption to have been intended, and the boy pur-
chased to have been treated by the purchaser as his
adopted ?

4. Is B, according to the case as stated, to be taken
to have been adopted, so as, A being dead, to be enti-
tled to succeed to his estate, by right of adoption.(*)

(1) For answers to the above questions, vid. post, p. 129.
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B. :
Extract of a Letter from Sir Thomas Strange, dated
March, 1812, referred to in Letter to Mr. Colebrooke,
ante, p. 110. ‘

I expecTED from you, before this, the extracts you
were 80 good as promise me from the Shaster, on the
subject of adoption by purchase. In the mean time,
our term having commenced, the cause in question has
been tried and disposed of, subject to the right of the
losing party to call upon us to review our opinion.
The action was brought by two widows against the
Defendant, who claimed as the adopted son of their
deceased husband. His case was, that he had been
purchased by the deceased some years ago of his na-
tarul parents, who had sold him on account of distress,
for twenty-five pagodas; having previously disposed
of two others in the same way, under similar circum-
stances. There was a deed executed on the occasion,
of which I enclose you a translation. The maqther of -
the boy swore that adoption was the object; that he
had been bought and sold to be adopted, and that
otherwise no consideration earthly would have induced
her and her husband to bave parted with him. Her
husband did not attend, being said to be ill as well as
aged ; living at the distance of about thirty miles from
Madras. There were other witnesses, who swore -to
the same effect, as to the intention and view with which
the purchase was made; and it was proved that the boy
12
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had been so far treated as a son, that he had been
dressed, and ornamented, and sent to school as onme;
and had also accompanied the deceased on a pilgrim-
- age, and had occasionally visited and been seen by
his friends here, so dressed and adorned. It was fur-
. ther proved that, upon marriages, in the caste to which
the parties belonged (being that of Banyans), it was the
custom for an officer of the caste, employed for the pur-
pose, to carry balls of rice about to each family. .. That
the practice was to give four balls to the head'of each
for all the members of his family (as contradistinguished
from his servants), or eight, if he happened to be one
of the monthly ‘members of the caste. The deceased
was a monthly member, and had had eight upon these
occasions. There was a servant in the family to whom
the Oomadee (for 8o he is called) used to give four on
the same occasions. It did not ‘appear whether, had
there been more in it, each would have received four,
or whether four was the customary provision for all the
servants. It was proved that, upon the young .man in
question becoming an inmate of the house, which he_
did at the age of about five, it made no difference as to

the number of the balls given to and .received by the '
deceased ; inferring (as contended for the Defendant),
that he had been considered as his son. . It was ad-
mitted, that no. ceremony of adoption had taken place,
at the time of the purchase, or after; as also, .that, in
the other two instances of sales by the.parénts of the
boy in question, - the regular ceremonies of adoption
had followed. It was not pretended that the.deceased
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had ever - called the -boy his son, or introduced him to
any one 'as his ‘son; or that, in the space of fourteen -
years down to his death, there had been any transac-
tion or ' communication whatever between him and the
parents of ‘the - child,: subséquent to the execution of the
bill of - sale, : from : which-adoption could be inferred, as
an' act. distinct from - what might be considered as re-
sulting from the treatment of - the'boy, coupled with the
bill of sale. It appeared -that, in the latter part of 'his
life, the deceased’s regard for him had ceased ; ‘that he
had stripped, and occasionally punished him with ignos
miny ;- and: finally. left . him .to seek protection from an-
other - member - of the family, for-whom hé had, in con-
sequence of a ‘misunderstanding, been recently prov1d-
ing a separate  maintenance. '

- The Court agreed with the counsel for the Defendant,
as a' general ‘proposition, that adoption was indefeasi- -
ble, inasmuch ‘as it deprives the adopted of the rights
belonging “to /him™'in : his - natural family, and conse-
quently :that “having - once ‘taken ‘place, it was not com;
petent to the . person adopting, capriciously, by any act
of his, to deprive. the adopted of ‘his acquired rights,
incident to adoption.» But it thought ihat, under the
circumstances of this case, the Defendant ¢ould not be
considered as having ever been adopted. It took it,
that the transaction having been reduced to writing ‘at
the time, it might be expected - that adoption should
appear upon ;the ! instrument, if 'such "had been really
the object; -moré especially, as it was not pretended, that
any thing in the nature of adoption had followed its ex-
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ecution; since, otherwise, it would be to turn that which
purported to be a mere dry bill of sale, into an instru-
ment of a very different description, contrary to what
the Court could, with any thing like confidence, see
had been in the contemplation of the parties at the
time ; and that the danger of the interpretation con-
tended for was the greater, in a case in which the claim
was set up after the death of the owner of the estate,
and person whose obsequies were to be performed, and
attempted to be supported principally by the evidence
of the mother of the boy, who had a manifest interest
in getting it established. The Court was aware that,
by the Hindu law, it was more than doubtful, whether
the mother was admissible in this case; but the English
law is not so rigid in its admission of witnesses; and,
though we attend to their laws in matters of inheritance
and contract, where natives are the parties, yet, so far
as evidence only is concerned, we in general adminis-
ter justice to them, in the Supreme Court, upon our own
principles. Be the mode of adoption what it might,
this seemed indispensable; that, at whatever time it was
contended to have taken place, it should be shewn by
the claimant, that the operative expressions had been
psed,'indicative of the disposition to give, or to become
adopted on one side, and. to adopt on the other. The
Hindu law has not prescribed any particular expres-
sions on the occasion ; nor does it require that adop-
tion should be by writing. But it has provided, that
the intent shall be expressed at the time; and, if the
transaction be by Awriting, its whole genius and course
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teaches us to look for it there. Neither is ‘the per-
formance of ceremonies essential to the validity of adop-
tion, as conferring civil rights; and the want of them
therefore could not be pleaded in bar to a claim of this
nature ; but it is undeniable that, with reference to ‘it,
considered as a merely civil transaction, they are of in-
finite consequence in point of proof; and it follows,
that whoever insists upon a claim of the kind, has a dif-
ficulty in point of evidence to get over, no ceremonies
appearing to have been performed ; especially if the
claim (as in the case before the Court) was founded
upon a writing, from which it is far from being to be
collected, that adoption had +been in view. That there
is a ceremonial for adoption by purchase, as well as for
other modes of adoption, see the Mitacshara, p. 312.
(15.) It had been contended by the counsel for the
Defendant, that the Court would presume any thing,
and lean to any construction, rather than admit that a
b(‘>y had been sold to be a slave, which it was also as-
serted was illegal in general, and without precedent in
his caste. The Court, in answer to this said, it did
not know that slavery was illegal by the Hindu law, in
times of distress; but that, at all events, the practice
was too notorious to admit of an argument being drawn
from its illegality, against its existence in a particular
case; that the question for the Court to decide was,
whether the claim to adoption had been supported, in
opposition to the claim on the part of the widows,
which could not otherwise be disputed. Thatif it were
not, the boy still remained the child of his natural pa-
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rents ; he could perform their obsequies; he would be
entitled to -share their estate, if they had any; and that,
so far, no injury had been done him. That, should the
* widows insist upon other rights, and be advised to in-
stitute a claim.against him,.founded on.the bill of sale,
considered. as a mere and absolute transfer -of him. to
their deceased husband, it would then be time enough
to inquire into its validity as such, and declare its legal
effect.

Upon these principles, it seemed to the Court, that
the fact of an adoption by purchase had not been made
out, so as to raise the question: of law meant to- be agi-
tated, as to the:legal validity of. such an adoption; and,
upon these :grounds, the claim of the Defendant: was
dismissed, without calling upon the widows to go into
evidence to repel it. The trespass was proved, and
the question arose upon the justification.

Had the deed purported to have been a deed of
adoption by purchase, or could we have seen that such
was its effect, the question remained, whether there can
be an adoption of the kind, by the existing Hindu law.

The authority of the Smriti is express, that -the filia-
tion of any but a son legally begotten, or given in adop-
tion by his parents, is a part of ancient law abrogated
in the Cali age. See “ General note” at the end of
Menu, 6th ed. p. 365. It is said by Sir William Jones
(same page), but not speaking of this text imr particular,
that the Smriti is quoted, without the name of the le:
gislator; and, of all the prohibitory texts. collected and
arranged in that note, he remarks that none of - them, ex-
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cept that of Vrihaspati, are cited by Calluca Bhatta,
his favourite commentator.() Vrihaspati then is ad-
mitted to be an authority, having received the sanction
of Calluca. But Vrihaspati (in loc. cit.) mentions the
distinction between:the three first ages and the fourth,
with reference to the mode of acquiring sons; observing,
“ Thus were sons of many different sorts made by an-
“ cient sages ; but such cannot now (he says) be adopted,
“ by men destitute of those eminent powers.”—Is it not
most reasonable to think, that he meant should be under-
stood here, what is by others more distinctly expressed,
namely, an interdiction, in the present age, of all but
the son lawfully begotten, and the son given in adop-
tion, i. e. the chief of each set, according to a distribu-
tion made by some of the Hindu Jurists, into sons
proper, and improper; in other words, sons by birth,
and sons by adoption? The Adityapurana is equally
express on the subject with the Smriti. See Dig.
vol. iii. p. 272. 8ve. ed. sect. viii. “ On the Son given ;”
and, I think, .subject to other lights, ‘'we must consider
the law as well summed up under the title “ On the
Adoption of Sons;” sect. xv. p. 289, same vol. where it
is stated that “ among these twelve descriptions of sons,
“ we must only now admit the rules concerning a son
“ given in adoption, and one legally begotten ;—ob-
“ gerving that the law concerning the rest has been in-
“gerted, to complete that part of the book; as well as
“ for the use of those, who, not having seen such prohi-
“ bitory texts, admit the filiation of other sons.”

(1) See preface to Menu, p. 14.
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I have troubled you a good deal; and had no idea
when I sat down of -saying so much on the subject.
. After all, I have given only the outline of a long trial;
though I do not believe I have omitted to mention any
material circumstance. I wish you could be at the
pains of stating to your Pandit (by way of conference)
what I have said, and of letting me know how far he
thinks we have been right, if you have sufficient confi-
demce in him for such a communication.
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C.

:E.i'tracts of Letters from Mr. Ellis of Madras, to Sir
~ T. 8. referred to in Letter to Mr. Colebrooke, ante,
P 112,

Nrituer Vijnyaneswara nor Jimuta Vahana (a
translation of whose work also you bave got) make
any very particular mention of sons purchased. They
enumerate the twelve descriptions of sons in the usual
way, and make the customary distinction between those
" who are heirs, and kinsmen; and those who are heirs,
but not kinsmen; among the latter is included the son
purchased : so that the right of succession in this de-
scription of son is fully admitted by these authors. Vij-
nyaneswara prescribes a certain ceremony for adoption,
such as assembling kin, informing the king, &c., which
he states as equally to be observed with respect to a son
purchased. : :

In the Digest, translated by Mr. Colebrooke, Jagan-
natha states (I believe) that, in the present age, certain
- descriptions of sons, and, among the rest, the son* pur-
chased, are not lawful. He is at variance here with the
above mentioned authorities, and with practice; for,
with some castes in this part of India, the mode of
adoption' is uniformly by purchase. Among others.
again, the Brahmins for instance, this and other modes
are not customary. Jagannatha’s statement, therefore,
should not be received without limitation.
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I am afraid you will think me negligent, in not send-
ing you before the extracts I promised respecting the
son purchased ; it has arisen wholly from my not hav-
ing been able to procure a perfect copy of the Smriti
Chandrica, until Saturday.—My copy of the Madhavi-
jam I have mislaid; and I cannot find another at
Madras; but I have, beside the Smriti Chandrica, made
extracts from the Datla Mxmamsa, and other works
within my reach. ~

The principal point in question respecting the son
purchased, hamely, whether the act be lawful in the pre-
sent age, is not made:'very clear by these- extracts;
though, taking -them altogether, " the inference seems to
be, that it is forbidden to Brahmins only. This de-
pends on’ the meaning of the word Durjate (twice-
born); which, in former ages, . included .Bmhmins,
Cshatriyas, and Vaisyas; but, in .the present, is gene-
rally . understood -to be " confined to Brabmins, these
only performing the Oopanayanum, or ceremony of
tying on the sacrificial cord whence the second birth,
with the texts of the Veda.:

If the legality of the act in purchasing a son be ad-
mitted, the extracts ‘shew sufficiently his rank; and the
share to which he is entitled.
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Translations of Extracts from various authorities rela-
tive to a son purchased; accompanying Extract of Let-
ter from Myr. Ellis, ante, p. 123. '

. 1.—DATTA MIMAMSA.

The taking of any of the twelve descriptions of
sons, except the adopted son, and the son of the body;
human and equine sacrifices; and intoxicating liquors,
are to be avoided by twice-born (Durgati, Brahmins)
in the Caliyuga.

2.—BrriaaT GauTaMA.
Those who become made, adopted, purchased, shall
belong to the gotrum, (tribe,) but not to the sapendya,
(kindred,) of their adoptive father.

3.—BrinaN MEenv.

: Text.

The sapindata (connexion of kindred) between sons
adopted, purchased, &c. and the sower of the seed,
(the natural father,) is like that of kinsinen in the fifth
or seventh degree; but the gotrum is that of .their pro-
tector (adoptwe father) ’

- Commentary.

“ The sower of the seed.” There is indeed the

sapindyam (relationship) of matter, blood, and body
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of the procreator, but not the sapindya (relationship)
of gotra (tribe,) in like manner as a virgin, whose
gotra (tribe) is according to her father’s genealogy,
but her santati (affinity) is with him who has received,
or protected her.

4.—GAuTAMA DHARMA.

o Note. '

The text and commentary are jointly translated.

The son of the body, or the son whom his mother
conceived by connexion with another man by order of
her husband, or a son who has been adopted, or a pu-
tative son, or a son conceived by his mother in adul-
tery, or a son rejected by his natural parents,—all
these sons are entitled to the estate of the person who
has adopted them; they are likewise said to be of his
gotrum.

A son born of an unmarried girl, or one conceived
by a woman before, but born after marriage, or a son
by a twice married woman, or a son born of an ap-
pointed daughter, or a son self given, or a son pur-
chased,—these sons are said to be of the same gotrum
with that of the person who has adopted them, &c. but
they are not entitled to his estate.

If, of the twelve descriptions of sons, the first do not
exist, the second is entitled to the estate of the adopter,
and also to offer the pindah in his name; and so of the

rest.
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65.—SMRITI CHANDRICA.

The taking of any of the eleven descriptions of sons °
.ollowing the son of the body, was admitted in the
former ages; but, in the Caliyuga, the adopted son
only; as in the text beginning, “ The taking of any,
“ except the adopted son, and the soh of the body,”
which prohibits the taking of any of the rest in the
Caliyuga. The substituting of a daughter for a son is
also prohibited, being included among those rejected
in the Caliyuga. Thus it is to be observed that, in
the event of the failure of either the son of the body, or
a grandson, a man may adopt a son, but not take one
of any other description.

' Note.
As the Smriti Chandrica goes expressly on the au-
thority of the text of the Datta Mimamsa, the first in

. these translations, it ought to be considered, though

worded generally, as applying only to the twice-born,
Brahmins, to whom it is limited in the second number
of that text.
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Extract of Letter from Mr. Colebrooke to Sir T. S. dated
' Calcutta, May 18, 1812.

I HAvVE been favoured with your letter of 29th
April,(*) and have great satisfaction in communicating to
you all the information I possess on the questions of
Hindu law, to which it relates.() I beg you would at
all times command me, without scruple or hesitation,
and consider any apology for doing so as entirely su-
perfluous.

I now forward my answers to the questions on the
case of the alleged adoption by purchase, and on that
of a will by a Hindu of an undivided family, as well as
upon slavery.

From the extent of research on the first question,
which I observe in the papers you were so good as to
send to me, I conclude you will not be averse to be
troubled with a large collection of passages, on the
points of Hindu law, which have engaged the attention
of, your Court.. I shall aécoi-dingly transmit copies of
numerous, and copious extracts, from legal authorities,
“to which I have referred in a general manner in my an-
swers, I fear they may not be transcribed in time to
accompany this letter, which I am unwilling to keep
back, as you desired an early answer. They shall how-
ever be forwarded in a few days, and may perhaps
reach you before the causes, depending in the Court,
come on in the next term.

(1) Ante, p. 109.
(2) Aante, p. 114.
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Accompanying Letter from Mr. Colebrooke, of 18th May,
1812, ante, p. 128.

Question 1.

Does purchase alone amount to adoption? or can
adoption grow out of it ?

Purchase alone does not, I apprehend, amount to
adoption. To constitute adoption by purchase, there
must be an express, and specific acceptance of the boy
as son, the child being surrendered by his parents in
consideration of.a price paid. The following extracts
from my collection of passages of law, relating to.this
form of adoption (copy of which I enclose), appear to
me to declare that very distinctly : .

“ A child, sold by his father and mother, and re-
“ ceived as. issue, is a sop bought.” Sulapani. Com. on
Yajnyavalcya.

“The son.bought is son of him by whom he is pur-
¢ chased, that is, by whom he is taken with the will,
“let this be my som.” Nandi Pandita. Com. on Vishnu,
(Author likewise of the Datta Mimamsa.)

From these passages, joined with the direction in
Vijnyaneswara’s Mitacshara, that the same forms of
publicity are to be observed in this, as in the adoption
of a son given, it seems to follow, that the child should
be received with the purpose publicly declared, or dis-

tinctly manifested, that the child shall thereby become
K
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son to the buyer. The mere intention, that the child
now purchased shall be adopted at a future time, not
beix'lg followed by actual fulfilment of such intention,
cannot constitute adoption; nor could a purchase,
which was made with a different design, be converted
into an adoption of this sort by subsequent acts.
- The essence of adoption by purchase is a sale on the
one pait, and a formal acceptance on the other, as of a
son; in the same manner, as the essence of the adoption
of a son given, (which is the common form,) is the gift
on the one side, and the formal acceptance of the child
as a son on the other: and the rest of the ceremonies
prescribed are the same in both forms of adoption, and
may be completed in pursuance of the adopter’s inten-
tion, by others for him, if he should die premuturely.
The unintentional omission of some part of them by the
adopter would hardly invalidate the adoption; though
the wilful omission of the whole by him might have
that effect: since the performance of the ceremony of
tonsure, and other rights, in the family of the adoper,
is indispensable to the completion of the adoption in
the one form, and must, I conclyde, be held to be so in
the other; conformably with the doctrine of Vijny-
aneswara, concerning the observance of similer forms
in these various modes of adoption. I think it right,
however, to observe, that, in the kindred case of the
Critrema, or son made, the mode of adoption, as prae-
tised in those of our provinces in which it prevuils, is
very simple; being completed by the declaration and
“consent of the parties, without any religious ceremo-




CHAP. III. 131

nies.  The Dattaca Mimamsa, on the contrary, holds
the performance of these rites to be indispensable in the
instance of the Critrema, as well as the Dattaca, both
which forms of adoption that author considers to be now
legal; and the omission of them by the adopter reduces
the child to the condition of a slave. Under this ex-
position of the law on this point, the same must be
affirmed concerning the Crita, or son bought, if this be
considered as & mode of adoption now lawful, since this
writer's authority is recognised in the South of India;
the religious rites must be then admitted to be essential
to an adoption by purchase. :

Question 2.

Is adoption by purchase legal, according to Hindu
law, as it prevails in the Peninsula of India? :

I should not hesitate to pronounce it illegal, were it
not for the information furnished by Mr. Ellis, that;
with some castes, in that part of India, the mode of
adoption is uniformly by purchase. It is true, as re-
marked by Mr. Ellis, that Vijnyaneswara, in the Mi-
tacshars, does not declare this, and certain other modes,
to be now unlawful; but numerous authorities, includ-
ing the best commentaries on that work, comcur in
affirming its illegality. I enclose a collection "of pas-
sages relative to this point, which clearly establish it.
The author of the Datta Mimamsa, whose quotation
of a passage concerning. its unlawfulness in the case of
a Brabmin, or twice-born man, is relied upon by Mr.
Elis, as a restriction of the prohibition to that tribe,

K2
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and who was himself a commentator on the Vijnyanes-
wara, has expressly treated the question, both in the
Datta Mimamsa, and in his Commentary on Parasara;
and explicitly declares, that any- other adoption but
that of a son given, or of a son made, is prohibited; no
other sons but these, besides legitimate issue, being
permitted in the present age: and he marks no distinc-
tion of tribe, nor restricts the rule to the Brahmin, or
the twice-born. I think there must be some error in
the quotation in question. But not to trouble you with
a critical disquisition on the passage, I will state my
reasons for thinking so in a separate memorandum, to
be communicated, if you think proper, to Mr. Ellis ;—for
whose knowledge and acquirements I have a great
respect.

In the accompanying collection of citations from au-
thors, some will be found (but not of writers whose
works are received in the South of India), which admit
the adoption by purchase to be still lawful: and, if the
* practice do actually prevail, as a received and acknow-
ledged custom, in any part of the territories of Fort St.
George, it must rest on some such reasons as are given
by the authors here alluded to.

However, from the answers of the Pundits of Chit-
toor, and Verdachellum, and even Trichinopoly, I should
certainly conclude, that adoption by purchase was not
- understood to be lawfal in that part of India. The first
expressly say it is not; and the latter converts this into
the common adoption, viz.—that of a son given, by
turning the purchase money into a present. .It argues,
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I think, his cohviction, that adoption cannot be simply
by purchase, as the law now stands.

Question 3. :

Admitting adoption by purchase to be legal, is B,
according to the case as stated, to be taken to have been
adopted by A, so as to be now entitled to succeed by
right of adoption to his estate?

There is no proof of actual adoption. The bill of
sale is no evidence of it; on the contrary, the tenour of
that document is incompatible with the supposition
that adoption took place at the same time with the pur-
chase. The testimony of the mother, even if credit
be given to what she deposes, does not go to an adop-
tion; butto a promise of adoption to be made at a fu-
ture period. From the facts, as stated, it is highly pro-
bable that the purchaser did entertain at one time an
intention of adopting the boy, but afterwards changed
his intention, and never did perform any of the ceremo-
nies attendant on adoption, or consequent to it, nor
ever did declare, in an express or formal manner, that
he took the boy as his .son. B, therefore, cannot be
considered to have been adopted by A, nor be entitled
to succeed by right of adoption to his estate.



134 APPENDIX TO

Accompanying Letter from Mr. Colebrooke, May 18,
1812 ; ante, p. 128.

I ApPREHEND there must be some mistake in regard to
the passage quoted by Mr. Ellis from the Datta Mi-~
mamsa. In two copies of Nandi Pandita’s Datta Mi-
mamsa in my possession, one procured at Benares, the
other in Bengal, the texts cited by the author are,

1st. Vrikaspati. “ Sons of many different sorts were
“ adopted by ancient sages; but such cannot now be
“adopted by men destitute of those eminent powers.”
2nd. Saunaca. ‘“The taking as a son any other but
“ the son given, and the real son;” ¢ Dattaurasctere-
¢ shautu putratevina pangrahah.” The sentence is left
incomplete in both my copies, and is not followed by
the words which Mr. Ellis transiates “Human and
“ equine sacrifices, and intoxicating liquors, are to be
“ avoided by twice-born in the Caliyooga?” The he-
mistick above-cited from Saunaca is the same, which is
quoted without the author’s name in the Smriti Chan-
drica, and is part of a very long passage of Saunaca,
consisting of many stanzas inserted at full length in
Nandi Pandita’s Commentary on Parasara ; (ch. i. v. 33.)
enumerating various practices authorized in former ages,
and forbidden in the present; but containing no restric-
tion of that prohibition to any particular. tribe. The
author had, a.few lines before, cited from the Brahma
purana, the same stanzas which are quoted in the note
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to Sir W. Jones’s translation of Menu from the Anditya
purana, amd which terminate with the following hemi-
stick; the sacrifice of a man, and of a horse, and in-
toxicating liquors, are to be avoided by the twice-born
in the Cali age? “ Narasiva medhan Madyancha Calan
“Varjyan Devijatithah.” In commenting on the pas-
sage of Parasara, which gives occasion for these quota-
tions, and which expresses that blame is not to be imputed
to the twice-born, for practising in former ages observ-
ances which were then authorized, the commentator
adds, “Nor to the Sudra, and other tribes;” which
shews that he understood the inferior tribes to be affect-
ed by the general prohibition, against practices formerly
observed, but now forbidden.

In afterwards commenting on the passages clted by -
him, containing such prohibitions, he considers that
which relates to intoxicating liquors, as intended to for-
bid the use of all sorts of inebriating liquors to the
three twice-born tribes, or rather to six tribes including
the Murdhavesuta, and others born in the direct order
of classes, excluding therefore from this particular rule
the Sudra, and inferior tribes. In his subsequent com-
ment on'the passage concerning adoption, he notices
no restriction of caste, bnt states the rule as a general
one; and quotes Vrihaspati’s authority, in confirmation of
Saunaca’s.

From these circumstances, I am led to think, that a
line taken from the Parasara above mentioned, had been
interpolated immediately after the passage quoted from
Saunaca, in the copy of the Datta Mimamsa which
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Mr. Ellis used; and that the author of the Datta Mi-
mamsa does not consider the prohibition of adopting
other sons but the Dattaca and Critrema, as confined

to the Brahmin, or twice-born; but as extending equally
to all the Hindu castes.
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Extract of a Letter from Mr. Ellis, to Sir T. S.
dated June 8, 1812.

I aavE been favoured with your note, enclosing Mr.
Colebrooke’s paper.

If you will have the goodness to return me the ex-
tracts I sent, (of which I have no copy,) I will refer to
the original, and endeavour to verify the text to which
Mr. Colebrooke objects. In usage of caste, in general
customs, in religious acts, the mode of conducting 'the
religious ceremonies, &c. &c. the Draveda, or South:
western division of India, differs so much from the
Gauda, or North-eastern, that, if additions or variations
are, on comparison with the Gauda copies, found in
the Draveda copies of books of authority, they ought
by no means to be lightly received as interpolations, or
mistakes; if supperted by the coincidence of a number
of copies, they constitute, if they occur in law-books,
the law of Draveda, however it may differ from that of
Gauda. The reason of this is not difficult to ascertain.
The Brahmins, in introducing into this part of India,
their laws and religion, were obliged in many things, to
conform to the opinion of the aboriginal inhabitants,
though in many instances immediately opposed to their
prejudices; hence the Sudra high priests, in most of the
Siva Pagodas on this coast, the indiscriminate female in-
tercourse, and succession in the female line in Malabar,
the primogeniture succession to landed estates among
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the Velmawon, and other northern tribes, the exclusion
of widows from succession even among the Brahmins;
&c. the truth being, that the law of the Smritis, unless
under various modifications, has never been the law of
the Tamil, and Cognate nations.
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" Paper by Mr. Eliis, commumcated August 16 1812, in
answer to Mr. Colebrookes paper, ante, p- 134

THE following observatlons, on the subject of Mr.
Colebrooke’s paper, are offered with all the deference
due to his superior knowledge; and, mdeed after the
opinion he has expressed, would not have been offered .
at all, did I not believe it will be found, that, in the Dra-
vida division of India at least, not only the strict letter
of the law is frequently superseded by local customs, but
that the propriety of these variations are systematically
defended, and the argument in support of them, ready

in the mouths of all here, who consider themselves

lawyers. This argument, as far as it is applicable to

the present question, I shall here state.

It is admitted by all, that, at the commencement of
the Cali yoog, many laws before prevalent were re-
pealed, lest, in this sinful age, they should become the
_cause of criminal actions. The most prominent, among
these, is that remarkable provision, in which both the an-
cient Jewish and the Hindu laws nearly coincide, namely,
the appointment of a widow “ to raise up seed” to her
_husband, by the instrumentality of a near relation. This
all agree to be abrogated by law, and to be now illegal in
practice; the purity of primeval ages having ceased, its
tendency is evident; it requirec no argument to discoun--
tenance it, since none ¢ould make it clearer than it is at

the first glance.

\
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But, though this be admitted, there are some prohi-
bitions, that relate to acts from which neither breach of
morality, nor even irregularity, as regards ceremonial
rites, can be inferred; and these, by common consent,
are not considered imperative. The cases usually cited
are,— :

The immolation of the victim, and the preparation of
its flesh by Brahmins.

+ Sale of the Soma vine by Brahmins.
. Performance of pilgrimage to distant places, by a
householder.

Intermarriage with the daughter of a maternal uncle.

These areall prohibited ; yet, notwithstanding, the two
former are known to be generally practised, the third is
thought to be meritorious: and, with respect to marriage
with the daughter of the maternal uncle, so contrary is
the practice to the precept, that the intermarriage with
such a relation, if she exist, is considered incumbent.

Whence then shall it be said, seeing that universal
practice is against it, that the prohibition contained in
the text, Dattauras itareshantu, is more binding than
any of these? It cannot be assimilated certainly to the
text, Vidhavayah prajotpataw devarasyaniyojanam, re-
lating to the appointment to raise up seed ; for what are
the immoral and pernicious consequences which may
be expected to result from it? If it be not meritorious,
like the performance of distant pilgrimages by domestic
men, nor incumbent, like intermarriage with the daugh-
ter of a maternal uncle, it is at least indifferent, like the
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“immolation of victims, or the sale of the Soma vine by
Brahmins. . S
Again, let us see if there exists in point of morality or
policy, the same ground to prohibit the son purchased,
- a8 for the prohibition of other descriptions of soms, -to
whom the text appears to relate. With regard ‘to the
Cshetraja, (the seed raised up to a husband,) it is included
in the general argument above. The admission of the
Sahodajah, (son of a pregnant widow,) and of the Cani-
nah, (son of an unmarried girl,) to equal privileges
with sons of the body, and adopted sons, tends evi-
dently to encourage want of chastity in women. That
of the Pmarbkavah, (son of a twice-married woman) has
a like tendency to alienate the affections of women from
their husbands, and to encourage the abomination of
second marriage. To admit the gdd,hatpana, (son
of unknown birth) leads to confusion of castes, and, by
consequence, the subversion of the established order of
‘society ;—while, to legalize the Swayandattah, and Cru-
trimah, (son self-given, and self-sold,) is to encourage
filial disobedience.—The immoral or pernicious tendency
is clear in all these instances;(*) but, how is it so with
regard to the - Crita, and other descriptions of prohi.
bited sons? Can it be said that avarice is encouraged
by the purchase? The objection, applicable at all ouly |
to the natural father, is removed, by considering the
price in the nature of a conciliatory present, such as is,
upon several analogous occasions, enjoined by the law.

1) See the enumeration, post, p. 189.
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. From this examination, it appears, that, as opposed té
. other questionable modes of filiation, the one in dispute
is unobjectionable; so that, though there should be no
authority for it beyond custom, it should be admitted,
upon the principle of the old law, provident as it was
ageiost the failure of sons,

In the foregoing sketch, the argument is confined to
the question respecting a son purchased; but it is ap-
plicable, mutatis mutandis, to a variety of other points, in
which the practice of the various tribes of Drevada differ
from the received law, as contained in the Smritis or
their commentaries. It would be difficult to enumerate
all the practices not merely unsupported by, but, as here
assumed, in direct contrediction to, the law of the
Smritis. Among the more prominent are, 1. The in-
discriminate intercourse of females, consecrated by the
marriage rite, with all males of equal or superior caste,.
and other customs prevalent in Malayalam, said to have
been introduced by Sancaracharya. 2. The admission of
primogeniture (though the preference of the elder son
in the Caliyuga be forbidden) with respect to landed
estates, to which regalities are or were attached. 3. The
division of estates, in case of one person having seve-
ral families by different women, among the families in
equal shares, without reference to the number of per-
sons in each.(*) 4. The exclusion of females from inherit-
ance, according to the prescribed order of succession,
&c. &c. These instances, and others relating to the
conduct of religious ceremonies, and the superintend-

(1) See vol.i. p. 181.
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emoe of religious establishments, in which the “inferior
castas are allowed to assert a pre-eminence over the
Brahmins, clearly prove, that though the latter were
successful in extirpating the aboriginal religion of the
South, (that of the Samener or Jainer,) they succeeded
but partially in introducing the laws of the Smritis,
and were obliged to permit-many inveterate practices to
continue, which ‘they found it impossible to abolish.
That they should have endeavoured since, by construcs
tion, to bring them within the pale of the law, is but
an instance, among a thousand, of their characteristio
sophistry ; and, under similar circumstances, is all in the
cusiomary course of human nature.

X shall, in conclusion, venture to make some remarks
on Mr. Colebrooke’s memorandum. :

The first quotation in my former paper was not, as
Mr. Colebrooke apprehends, from the (*)Datta Mi.
mamsa of Nanda Pandita, but from that of Vidyarasya
Sevami, the author of the Madhaveyum, and the prin.
cipal authority in this part of India; as he may be said,
with great propriety, to be the lawgiver of the last
Southern Hindu Dynaaty, (that of Vidyanagara). The.
text Datteurasa, &o. is found in this work in the Daiia
Huma Pracarana, the chapter on religious rites to be
performed at adoption ; the whole of which being, with
the Vaidica, not the Pauramica texts, can, according to
Dravida notions, apply to Brahmins, or, at most, ta
them, and Cshatriyas only. This Pracarana concludes

(1) Numerous wotks bearing this title are found in Southern India; many
of them of very recent composition. .
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thus: Etadaswagotra putra grahana vishayum Dattag-
rasa, &c.  Thus is parﬁculal;ized the ceremonies re-
quired on adopting a son, not of the same gotrum.
Then follows (without the name of the author) the text
I quoted, with the final hemistick, and another respect-
ing real and personal property; throughout the praca-
rana, the performer of the rite has been considered a
Devijati; and, to such, the concluding sentence, above
quoted, shews it to be restricted, by the use of the word
gotrum ;(*) for, with respect to those who are Divijatis
(and, in Dravida, Brahmins only are so), there is no
distinction of gotrum. By thus introducing the text,
therefore, there can be no doubt but that the author,
who wrote in recent times, and in Southern India, un-
derstood it to be restricted to Brahmins. So, indeed,
from its collocation, it must have been intended to apply,
had he even omitted the last hemistick.

"On reference to a correct copy of Nanda Pandita’s
Datta Mimamsam, procured ‘at Madras, I find the text
quoted, as stated by Mr. Colebrooke from Bruhaspati—
anécadah crutah putra, &c. sons of many different sorts,
&c. in the section relating to the Caliyuga; but Sau-
naca is not mentioned; .so that the text Dattaurasa,
&c. which follows, appears also to belong to the former
author, and the second hemistick of the verse Nara-
swamedhau, &c. occurs as part of the quotation. This
shews the variation in the - copies in use here, and
in the North-eastern districts of India; but it in no

(1) The intention of the rite is to convert the son adopted from the gotra
of his natural, to that of his adoptive father. 1f he be of the samegotra,
the ceremony is not requisite.
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manner affects: the general question; as Nanda Pan-

dita, who goes on to state the legality of a reception of

the several descriptions of sons demominated. Paunar-

bliava, son of & twice married woman, (here an utter abo-

mination,) is no authority whatever in Dravidam ; and,

as no doubt can exist ‘that this author intended the

whole of his treatise to apply only to Divijati in its '
more extended signification, this he positively declares

further' on, in'the section relative’ to the marriage of

adopted sops, in a.remark he attaches to a text quoted

from Vijnyaneswara. The passage is as follows:—

« Métur yed agré jayante divitiyam maunjya bandamit.

¢ Brahmana, Cshatriya, Visas-tasmad été devija Smriiti.

It sudrasya cha ecam eva janndch chhudrasya datta

“ putrd nasti.”—Text: From their mother first; and,

seéondly, by tying on the sacrificial cerd, Brabmins,

Cshatryas, and . Vaisyas, are said to be twice born.
Commentary : Thus, as there is but one birth to "the

Sudra, there is no adopted son to the Sudra.(*)

It cannot-now, I think, be maintained, that the latter
hemistick of ‘the controverted text is, as supposed by
Mr. Colebrooke, in the last paragraph of his memo-
randum, interpolated. . I have not been able to ascer-
tain precisely the author of this text, as I cannot pro-
cure- the second Cdndom of the Bruhaspati, nor any
‘part of the Saunaca Smriti; but, whether this hemis-
tick be to be considered as originally a Smarta, or a
Paurdnica text, certain it is that it forms part of many

(1) Ante, p. 65.
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verses besides that in question, where interpolation
cannot be suspected ; in addition to that referred to by
Mr. Colebrooke, as translated by Sir William Jones,
from the Smriti Chandrica, Matru Sapindat, &c. the
following, from the ‘Turiyasrama Depica, a treatise by
Narainasrama Swami, on the fourth state, (as allowed
in the present age,) is another example. * Mdmsena
“ paitriica vid his sanybso gbsavas tadkd. Nardswa-
« meadhan madyancha calan vérjam devijatibhek.” The
performance of the rites to ancestors with flesh, the
sacrifice of a cow, a man, or horse, &c. Here also the
author is not stated. Similar variations in works rela-
tive to law or religion, if found, in collation, to prevail
in the generality of copies, in use in the Northern or
Southern provinces of India, are not to be attributed
hastily to interpolation; as all manuscripts are easily
interpolated, so they are greatly liable to it, and ought
to be suspected, if private interest can be supposed to
have opesated; but differences of the nature here al-
luded to are intentional and systematic, and should be
received as correct readings, as they apply, whether to
Gauda or Dravidam. .

With respect to the actual law in the present age, as
to a son purchased, the greater number of positive aun-
thorities may, perhaps, be in favour of the exclusion of
this description of son; it may be observed, however,
that neither in the Mitacshara, nor the Madhaviyam,
is the prohibition noticed; and that in the Lohita
Smriti, considered of special authority in this age, it
is not only positively allowed, but rules are laid down
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for the practice of it, in the very chapter which treats
of inhibitions in force in the Caliyuga. After enume-
rating various actions prohibited in the present age,
some of which, such as polygamy, are in direct con- -
tradiction to umiversal custom, Lohitah proceeds:---
“ Evam ddini ch’ dnybni Carméni,” &c. These, pri-
marily, and other actions, are not to be done on the earth
in the Caliynga, as they (the authors of the Smritis)
* have declared them not to be lawful. In this predice-
ment stand twelve out of the fifteen descriptions - of
sons(’), and among these especially the Cshetrajah, or
him begotten by another persom on one’s own -wife.
Datta petrubhydm Dattichya, &c. He who is given
by his parents is called a son given, and he is of two
kinds ; namely, he given from desire of emolument,
and he given without such desire: among these, in case
a son of the body should be afterwards born, the
former shall share a fourth part, but he who has been
given to his adoptive father by his parents, uninfluenced
by the desire of gain, shall share equally. Vicritah
cadhetas chaivam, &c. He is called a son sold, who is
sold by his parents, or those who represent them, as by
an elder brother, who directs the family affairs; by a
father’s younger brother; by a paternal grandfather,
or his wife; and by a maternal grandfather. “ Swa-
“ yamcritas tu cadhitah putrah Criitrimah Sanjnyicah,”
&c. A son sold by himself, is said to be designated
by the term Criitrimah; he, and the son self-given, that

. (1) The author, in his work, enumerates fifteen descriptions of sons.

L2
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is, given by his own mere motion, as they themselves
seek support, are condemned.

Accompanying is an extract from the Lohitah Smriti,
being the commencement of the. section "entitled Cali-
yuga Nishedam, and containing the whole passage
relative to the several descriptions of sons to be re-
ceived, and not to be received in the present age; it
will enable Mr. Colebrooke, should he be so inclined,
to ascertain whether any difference exists between the
Gauda and Dravida copies of this work, as very pos-
sibly is the case. The extract was transposed into the:
Nagari, from a copy in the Tinugu character.
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The several descriptions of sons mentioned in the
Extract are :

Cshatrajah . . . . . . . . 2kinds
Gudhajah . . . . . . . . 2ditto
Caninah . . . . . . ldito
Caninah, or Duqamh . . . . lditto
Paunarbhava . . . . . . . 2ditto
Dattah . . . . . . . ... 1lditto -
Critah . . . . . . . . . ldito
Critrimah . . . . . . . 1ditto
Swayendattah . . . . . . 1 ditto
Sahodhajah . . . . . lditto
Apaviddhah, or Crutacrutah . . lditto
Atmajeh . . . . . . . . 1lditto
Davhitra . . . . . . 1 ditto

Sixteen, or considering the two last the same, fifteen.
If from the former number twelve be rejected, accord-
ing to the first paragraph of the extract, four remain as
lawful sons, which are Atmajah, Dauhltrah Dattah,
and Critah.
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Extract of a Letter from Mr. Colebrooke to Sir Thomas
Strange, dated September, 1812.

I was favoured with your letter of the 11th and 20th
of last month; and enclose a short memorandum, (*)
in answer to Mr. Ellis’s observatioﬁs, which I have con-
fined to the point of law, without farther discussion
regarding the accuracy of the quotation which I ques-
tioned, I still think it wrong, though found, as Mr.
Ellis has ascertained, in the copies of treatises on adop-
tion used at Madras. But the point of law is not
affected by it in my opinion.

I think it pretty clear that adoption by purchase is
by law forbidden in the South of India, as in other
provinces ; and that no established usage to the contrary
can be shewn to exist; and that, in the particular case
before the Court, the child was not adopted by the pur-
chase made of him; and that the intention which rather
appears to have been at one time entertained of adopt-
ing him, was given up in consequence of displeasure
conceived against him, without havmg been even par-
tially carried into effect.

Your apprehensions of the possible effect of local
influence on the Pundits of the Sudra Adawlat, at
Madras, seem to have been but too well founded. A
bias is obvious throughout their answers. They make
great use, I perceive, of the authority of Jagannatha,

(1) Post, p. 151,
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the compiler of the Digest, which' was translated by
me. We have not here the same veneration for him,
when he speaks in his own name, or steps beyond the
strict limits of a compiler’s duty: and, as his doctrines,
which are commonly taken from the Bengal school, or
sometimes originate with himself, differ very frequently
from the authorities which heretofore prevailed in the
South of India, I am sorry that the Pundits should have
been thus furnished with means of adopting, in their
answers, whatever doctrine may happen to be best ac-
commodated to the bias they may have contracted: and
I should regret that Jagannatha’s authority should super-
sede that of the much abler authors of the Mitacshara,
Smriti Chandrica, and Madhaviya.

Copy of the Memorandum referred to in the above
Exziract ; ante, p. 150.
ArteR carefully considering Mr. Ellis's observations,
T do not find reason to change my opinion, that
the adoption of a son by purchase is prohibited by
books, received as authority in the South of India.
The silence of the Mitacshara and Madhaviya, will
not avail against the explicit language of so many
- others, particularly the Smriti Chandrica, and nume-
rous treatises on'adoption. For the silence of the Mad-
haviya, it is the less to be relied upon in argument,
since it appears from a remark of Mr. Ellis, that the
author of that work does quote, in his treatise on adop-
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tion, the very  prohibition. in question,. restricted, how-
ever, as Mr. Ellis upderstands the quotation, .to .the
Devijati; and-1 find him cited ina commentary on the
Mitacshara for ‘that quotation, unrestricted.

The commentators of the Mitacshara do not under-
stand the silence of this work as an indication of dis-
sent ; but merely as an omission, which they supply in
these words:  All this relates to other ages. But, in
“ the Cali, the true legitimate son, and the son given,
“as well as appointed daughter (since she is equal-to
“the legitimate son), are alone admissible; for a text
“ of law prohibits in the Cali age, the filiation of any
“ but the .legitimate issue,.and son given; and. the .
¢ practice of the virtuous, in the present agé, is observed
“ to be conformable to that prohibition.”

The passage cited from -the Lokita Smriti by Mr.
Ellis, does not convey to my comprehension the mean-

_ing which his Pundits deduce from it; but, on the
contrary, disapprobation of any adoption. The author
- distinctly specifies, among the twelve descriptions . of
sons which he disallows, ¢ the Vicrita,” “ one sold by
“ his parents, or by those who represent them;” and
finally. admits nene but two sons: viz. ‘“a man's own
‘“ issue, and his daughter’é.”

Perhaps Mr. Ellis’s Pundits argue, that the Datta,
though placed in the middle of the last, is not meant.
to be condemned, and that a son * given by interested
« parents” is, in other words, one sold. But that is
inconsistent with the separate mention of the son sold,
and incompatible with the enumeration of twelve
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modes . of filiation disallowed in the Cali age;- which,
in the- text of the Lohita Smriti, are, 1st..the Cshetragja,
son of .an appointed. wife; . 2d. Gudhagja, of concealed
birth ; 3d. Canina, unmarried woman’s issue; 4th. Pau-
nerbhava, offspring of . a twice married woman;: 5th.
Datta, given; [all five comprehending two ‘sorts ‘re-
spectively ;] . 6th. Vicrita, sold ; 7th. .Swayancrita, self-
sold ; 8th. :Critrima, made; 9th. Swayandatta, self-
given; .10th. Sakodhaja, ‘issue of.a pregnant bride;
11th. Son of an appointed wife by a childless man; (or
Dwiamushyayana ;) 12th. Apaviddha, deserted: (%)
Possibly; the: Pundits. may>coﬁtend, that - the author,
by allotting shares to both descriptions of . Datta; (given
by interested, or by disinterested parents,). recognises
- the legality of this ‘mode of adoption. But they must
in that. case equally. admit the legality of .the 11th in
the list, pronounced by. Lokita, heir of two -fathers.
And, if both or: either be admitted, . the numher of
twelve. disallowed . modes-. of . filiation will , be incom-
plete. . . p
The only use, I. think, whlqh eould, be made of the
text,. in support of Mr. Ellis’s argument, would be in
favour of the position, that, if actually-made, the adop-
tion is not .null, though it violate a prohibition. I
apprehend, however, that such a position is not to be
gdgytted on the strength either of :this, or of the pas-
- sage ‘which Mr. Ellis quotes in support of it. The
meaning of that passage is, that a lawful adoption

. -
. ,(1)(Yid. post, p. 171.
IS &) ’
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actually made, is not to be set aside for some infor-
mality which may have attended it; not that an unlaw-
ful adoption shall be maintained. Some of the pro-
hibitory texts do indeed merely state the various obso-
lete modes of adoption, as “ matters to be shunned;”
but other passages are more explicit, apd declare those
modes of filiation to be ¢ parts of the ancient law,
““which were abrogated by authority at the commence-
“ ment of the present age;” and * acts which men of
“this age cannot do, as not possessing the powers of
“ those of earlier periods.”

The only modes of adoption, besides the daughter’s
son, which the law, as now in force, permits, are the
Datta, excepted from the sweeping prohibition in al-
most every text on this subject; and the Critrima,
specially excepted by Parasara. It bas been proposed,
- by some modern writers, as Mr. Ellis does, to construe
Datta in alarge sense, to comprehend analogous modes
of adoption, such as purchase, self-gift, &c. But ‘other
writers of eminence have formally confuted that inter-
pretation ; and they even construe Parasara’s text, so as
to exclude the Critrima, and permit no adoption - but
that of Datta, or son'given.

Mr. Ellis, however, thinks, that the prohibition, if
at all in force, is restricted to the twice-born, or Brah-
min; or at most the Brehmin and Rajput. I have
béfore stated my reasons for considering the restriction
in question, to be unconnected with the subject of adop-
tion, and confined to the contiguous words, concerning
the use of intoxicating liquors. I adhere to those
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reasons, supported as they are by the commentator of
Parasara, whom I cited, and, considering them to retain
their strength, whether the line containing the restric- '
tion, (which is wanting in Seunaca’s text, and, in com-
pilations, stands remote from that concerning adoption,)
have been approximated by some other writer, or by an
interpolating copyist. I will add, as & further argu-
ment, that if the extended application of the restrictive
" words be admitted, instead of confining them to the
immediate topic of intoxicating liquors, it will follow,
that other prohibited acts are only forbidden to the
twice-born, and that the inferior tribe is still authorized
to perform human sacrifices, and practise other abomi-
nations noticed in the text.

But, granting that the whole string of prohibitions,
contained, in those lines, are restricted to the Devijati,
or twice-born, I cannot agree that the term can be here
restrained in its signification to the Brahmip, or Brah-
min and Cshatriya ; exclusive of the Vanie, or Banian.
The author of the passage assuredly used the term in
its common acceptation, which includes the three
superior tribes ; and a compiler, in the South of India,
does not, by citing the passage in a book there. com- .
piled, vary the sense of the word, or change the mean-
ing of the author who used it. And the prohibition,
as delivered in the.particular passage which is cited,
cannot be confined to the superior tribes; some other
passages, to which reference has been made, declare the
prohibition general, and the abrogation of the ancient
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law, relating to those matters, universal, as already ob
served.

The rest of the arguments in Mr. Ellis's observations,
relate chiefly to the force of usage, as opposed to law,
and to the justifiableness of the particular custom of
; adoption by purchase, alleged to prevail in the South
of India. I have from the first said, that the custom,
if it do prevail through the provinces, may hold, not-
withstanding the prohibition found in the law, and
acknowledged and observed in other provinces of
India. But it. does not appear to be established that
such a custom does exist. Itis not pretended to bea
general one, received by all the tribes; and no proof of
particular usage seems to have been' brought at the
trial. To acquire the force' of law, usage must be, not
the erroneous or dubious practice of individuals, but
an established practice, recognised and acknowledged
by the entire people in the whole tribe. -
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Extract of a Letter from Sir Thomas Strange to Lieu-
tenant-Colonel Blackburne, Resident at the Court of
the Rajah of Tanjore, dated May 9, 1812.

WE have had lately - two - questions before us, - upon
which, remaining as they do under consideration, I am
desirous, before we come to a decision upon them, of ob-
taining the sentiments of the living, in addition to what
is to be collected on the subject from books.” :There
must be at the Court of the Rajah many learned in Hindu
law, whom I should ' be greatly obliged to you to consult
for me on the occasion, procuring and transmitting me,
as. soon as you conveniently can, their written opinions.
You may remember having formerly laid me under a
similar obligation.

The first respects a claim of adoption by purchase; a
mode of acquiring a son, permitted by the ancient law,
as appears by Menu; but, together with a number of other
exceptionable practices, said .to have -been abrogated -
about the commencement of the. present (the Cali) dge.
You will see. this noticed in a “ general .note”. of Sir
William Jones, at the end of his translation. In the Di-
gest of Jagannatha Turkapunchanana, translated:by Mr.
. Colebrooke, there .are texts and passages- to-the same
effect, prohibitory of this mode of- filiation. - (Vol. iii.
sect. viii. “ On the Son.given,” p. 272; and sect.. xv.
“ On the Adoption of Sons,” p. 289, 8vo. ed.) It is said
that these authorities apply only to the Bengal provinces,
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where it is admitted that the practice in question has
become obsolete. It has been alleged, that the prac-
tice continues to the southward, in a degree amount-
ing to usage, that would have a claim to be protected
by law ; though this has not yet appeared in evidence.
When the case was before us last term, our attention was
primarily drawn to the circumstances, as they appeared
in evidence, upon which we were of opinion that ne
adoption had ever taken place, whatever might have been
in the contemplation of the parties. In this view of the
matter, we stopped short of the strictly legal question, as
to the competency in this age, and i this part of India,
of the sort of adoption contended for. The case is to be
reconsidered next term, when, if we have reason to think
that we have been wrong in our conclusion upon the fact
of adoption, we must come 'to the law; and it is that we
may be the better prepared upon both points, that you
are now troubled. The point whether, under the circum-
stances, it is to be taken that there ever was an adoption,
is indeed a mixed question of law and fact, the other g pure
question of law. Enclosure No. 1, details the case, (%)
as it appeared to us upon the trial ; the questions that arise
upon it are subjoined. Before the trial, I laid my ac-
count with the dry point of law being the only question
that wonld be before us, not doubting that a clear case
of adoption by purchase would be established. Upon
the validity of such an adoption, the authorities to which
I have referred, are clear, that it ceased at the begmmng

(1) Vid. ante, from p. 95 t0 108.



~

CHAP. III. 159

of the present age ; but their application to this part of
India being disputed, it becomes necessary to-consider
the matter a little further, and to refer to Southern Pun-
dits. In consulting them, it follows that it will be of
importance to let them understand the ground upon
which the discussion rests; and it may be convenient if
their attention be drawn to the distinctions and observa-
tions that have occurred, as I am about to point them out.

The highest authority upon the subject of adoption,
the Datta Mimamsa,(*) asserts the prohibition; but, if I
am rightly informed, confines it to the twice-born (Dur-
Jati). The passage to which I allude is as follows:
“ The taking of any of the twelve descriptions of sons,
“ except the adopted son, and the son of the body;—
“ human and equine sacrifices; and intoxicating liquors
“are to be avoided by (Durjati) twice-born men, in
“ Caliyuga.” It may be asked, Who are comprehended
under the description of Durjati? 1 am given to under-
stand that, in-former ages, it included Brahmins, Cha-
tryas, and Vaisyas; but that, in the present, it is confined
to Brahmins, these only performing the Oopanayanum,
or ceremony of tying the sacrificial cord, whence the se-
cond birth, with the texts of the Veda. The inference,
according to this authority and construction, would be,
that the practice in the Caliyuga is forbidden only to

‘ Brahmins.

The Smriti Chandrica is among the authorities that

(1) By Nanda Pandita, Itis to this that Mr. Colebrooke always refers.
There are many other Mimamsas; Mr, Ellis quotes from that of
Vidyarama Swami. Vid, aate, p.148.
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prevail in this part of India; and he is express, without
limitation or distinction of class, that, failing male issue,
a man may receive a -son-that is given to him, but not
take one of any other description. The extract furnished
me is to this effect: ¢ The taking of any of the eleven
“ descriptions of soms, following the son of the body,
“ was admitted in the former ages, but, in the Caliyuga,
¢ the adopted son only.” As in the text beginning, * The
“ taking of any, except the adopted son, and the son of the
“ dody, &c., which prohibits the taking of any of the rest
“in the Caliyuga. The substituting a daughter for a
“ son is also prohibited, being included among those re-
“ jected in the Caliyuga. ‘Thus it is to be observed, that
“ in the event of the failure of either the son of the body,
‘ ora grandson, a man may adopt a son, but not take one
“ of any other description.”—This seems to include all
the classes. It is the opinion of some, however, that,
as this Smriti professes to proceed upon the Daita
AMimamsa, a limitation is implied; and that the pas-
sage, though .generally worded, must be construed with
- reference to the twice-born only, such being the doc-
trine of the treatise to which he refers.

The authority that prevails, I think, more than any
other, with us to the southward, is Vijnyaneswara.
This work is a commentary upon Yanyavalkya, one of the
eighteen Smritis. In the part that relates to inheritance,
there is a chapter upon “ Sons bought,” in which one
would expect to find the prohibition noticed, supposing
the practice in question to have been abrogated in the
part of India for which he wrote, as well as in the higher
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provinces. It is remarkable, however, that he is silent
as to the disallowance of this mode of acquiring a son in

- the present age. He is so at least in the chapter to which

I have referred. See the Mitacshara, lately translated
by Mr. Colebrooke, p. 312.—How is this to be accounted
for? Can it be explained?. It is possible that, in some
other part of his work, he may have noticed it. -

. The Madhaviya is another commentator, admitted to
be of great authority on the coast. The book is rare at
Madras. There will be copies of it, I dare say, at Tan-
jore, which having been examined for the purpose, I
should be glad to be favoured with the result.
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Eztract of a Letter from Lieutenant-Colonel Blackburne,
Resident at Tanjore, dated June 2, 1812, .

I navE the honour to transmit herewith an original
* letter from His Highness the Rajah of Tanjore, and
the answer of the Pandits to the questions contained in
your letter of the 9th of May.(*) - I am uncertain whether
the answers are in the form which you desire ; I will not,
however, detain them on that account, but shall receive
with the greatest possible pleasure any'further comtmands
on the subject, which you may do me the favour to send
to me. His Highness has taken it up con amore, and
will, at all times, be highly gratified by your calling for
the opinions of his Pandits.

(1) Ante, p. 157,
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OrinioN oF THE PuxpiTs OF THE COURT OF THE

Rara or TANJORE.

Accompanying His Highness's Letter to the Resident, of
May 29, 1812. :

HaviNG examined Menu Swmriti, and Smriti Chan-
drica, with many other suthorities, dand having consi- .
dered: the questions referred, the Pundits of the Court of
His Highness the Rajah of Tanjore are agreed in the fol+
lowing answer, which they hope.may be satisfactory.
The case in substance is, that ote Davidutta, a Sw-
dra, having mo male issue, puschased Yegmedutia, a lad
of his own caste, whom he brought. up, and treated like
a son. Davidutta being dead, Yegneduita, so-boughs, can-
not be considered as such, although the purchased son be
one of the eleven anciently recognised by the law as capar
ble of inheriting, distinct from the son of the body;—but,
among a variety of prohibitions established for the Caii-
yuga, the competency of any son, other than that of the
body, and one given in adoption, (the Aurasa, and the
Datta,) is repealed. It is impossible to sustain the sugges-
tion that is to be found in a certain Datta Mimamsa, limit-
ing the prohibition to Devijaks, or the twice-born only,
M2
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since, in various otherbooks, (*) of acknowledged authority
in Southern India, in the chapter containing the prohibi-
tions of the Caliyuga, the passagein the Auditya Pooranum,
establishing the restriction in question, is constantly re-
peated, without any limitation as to caste. Opposed to
such a mass of authority, the assumption of a single
Datta Mimamsa to the contrary can carry with it but
little weight. Moreover, in other works,(%) there are chap-
ters on the prohibitions, declaring that, in the Krita,
Traita, and Devapara yugas, men were devout and pious,
while, of the Calyuga, weakness is the characteristic;
-whence sons, who were recognised in former times, are
-no longer admissible. In the declarations of Vrahaspati,
“the terms “ men” and “ moderns,” denoting mankind in
general, and the characteristic impiousness of the Ca-
lyuga, upon which the restriction is founded, being
common to all, it follows that it is applicable to all;
otherwise, should the terms used be construed to refer
to Brahmins only, the inference would be, that they alone
are weak and irreligious, the Sudra, on the contrary,
distinguishéd for correctness of conduct and devotion;
which, whether it be so, experience tells, and may be
left to every man’s judgment. It is further observable,
that, in other instances, the limitation to Brahmins is ex-
press; as, in the Brama Pooranum, where the marry-
(1) Smriti Chandrica, Madhaveyah, Varadarajah, Vydenauda-Dutchitya, Nur-
naya Sindoo, Mayooka-Smriti, Smriti Sindoo, Smriti Saura, Smriti Yarthess-

graha, Seranskarakounstoobha, Koulnirnayadespica, ~Chator-Vimsitimat
kara-kaunda, Haimaudree ; add numerous tracts of Datta-Mimamsa,

Veeveudasangamara, and Datta Munjunze. .
(2) Such as Vesvauda Bhungarnava, Smriti Sindoo, &c.
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‘ing of girls from the inferior tribes, the sacrificing of
men and horses, and the use of spirituous liquors, is prohi-
bited to Durjatee, in terms, in the Calyuga; thus vir-
tually negativing the idea, where the restriction, both in
terms, and in its nature, is applicable to all. Were the
limitation contended for to be adrhitted, the Sudra would
be left at liberty to indulge in practices at which the.
mind revolts ;—such as (Chsetraya) the,begetting of sons
on women, by others than their lawful husbands. The
prohibition in question may be considered as implicitly
" approved also by Vijuyaneswara, according to the maxim,
that whatever is not specified in one book, if there be
nothing in it contradictory, or inconsistent, may be de-
duced to-it from others. And even, where, in some books,
a particular prohibition, which is general in others, is ap-
plied to a certain class, it does not follow that the ap-
plication is exclusive; the construction only being that
in the class named the breach will be more criminal.
For instance, it being laid down in all the books, that a
Brahmin is' not to be put to death, you are told in one
that, upon no account is the life of the Autraya Brahmin
to be touched. Now, if a general rule is to be super-
seded by a particular one, the Autraya alone is protected :
but the effect only is, that the blame, in the specified case,
is aggravated. To legalize the adoption of one already
purchased, would be incongruous, as well as a contraven-
tion of the general law ; since what is already become a
man’s own, whether by purchase, or otherwise, cannot
by any means be more so. Therefore, upon the whole,
adoption, ‘after purchase, being like the flower in the
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sky, it is plain to us that sale and purchase can be no
foundation for the boy pought being considered as heir
to the purchaser.

(Signed) NAURAYANA, Sastry,
Ravcava, Chary,
So00BRAMONEYA, Sastry,
Svamy, Sastry,
SAKHARAH, Sastry,
KooraH, Sastry,
ANUNTAKISTNA, Sastry,
CuvuckvavurTy, Auchery,
RATNAG;\VELSVABA, Sastry,
Bavuvoo, Sastry,
Mauapava, Sastry,
VENEATA, Chary,
TreEPATY, Sastry.
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Extract of Letter from Mr. Elli s, returning
' M. Colebrooke's reply. '

I oUGHT to have returned you the enclosed paper ()
before. I have no further remark to make on the subject
to which it relates, except that Mr. Colebrcoke and my-
self, differing but little with respect to the main question,
view it in directly contrary lights. Mr. Colebrooke
maintains the law as illustrated by the principal commen-
tators in those countries where, at one period, it was in
absolute operation. ~ I have been considering it with the
Jurists of this part of India, as a standard to be referred
to, rather than a rule to be invariably followed. Hence
it is, that the weight of authority is referred to, in sup-
port of the former argument; —partlcular texts, and
general reasoning in that of the latter.” My paper,
however, is by no means intended,” as is stated ‘in the
last paragraph of the one returned, to dppoée the force of .
usage to law ; but to reconcile uSage and law together or
rather, to shew that they do not’ dlsagree

4

(1) Ante, p. 151
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SUBSIDIARY SONS UNDER THE
ANCIENT LAW.

ApoPrTION is a familiar idea; but the extent to which it
was carried, and the rules to which it was reduced
among the Hindus, was peculiar to their law. With
them, profesﬁing, as it did, to be founded on a religious
solicitude for representation by means of a som, their
anxiety was for a legally begotten one, if possible; but,
this being considered by them as depending on destiny,(*)
their law admitted the substitution of a variety of sub-
sidiary ones, to the number, according to'Menu, and most
other authorities, of eleven;(*) for the more effectually se-
curing the due performance of the last obsequies, in a
manner the most efficacious for the manes of the de-
ceased. The co-existence of any considerable number
was probably rare; but, the law provided for the occur-
rence, by settling the order of succession among them, as
may be seen dpon reference to the several arrangements
by Meny, () Yajnyawalcya, (*) Vishnu, and others. (%)
These various subsidiaries differing, as it will appear
they did, in the mode of their filiation, were estimated
differently;—all being postponed in their claims, as

(1) 8ri Bhégavata, 3 Dig. 222.

(3) 3 Dig. 143, et seq. and ante, vol. i. p. 62.

(3) Menu, ch. IX. 159, 160.

(4) Mit. on Inh. I. XI. 1.

(3) 8 Dig. 150, et seq. 155. 286.—and Datt. Chandr. sect. v.
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comparatively deficient in’ spiritual efficacy, to'the son
legally begotten; and, as among one arother, -possess-
ing relative degrees of respectability; but all capable, in
their turn and order, of inheriting, as connected with
their eventual destination, to administer, by their pious.
offices, toward the final beatitude of their adoptive parent:
This distinction in particular prevailed among themj
that, while some, like the son begotten, were heirs gene-
ral, inheriting universally, others succeeded on his death,
in default of male issue, to the estate of their adoptive
father, but not to that of collateral relations ; and, as in-
cident to it, their shares differed, in _the event -of d
son begotten surviving, and inheriting.(") But, though
this would appear to be the general result of what is stated
on the subject, opinions were not wanting, that, where
several of such sons co-existed, either the: rule of suc-
cession was to be drawn from the different degrees of
virtue attributable to each, without attending to the
particular species of adoption ; or that all, so far as rank -
could be assimilated, should take and divide the he-
ritage alike.() Into these details (of which the books
in treating on this part of the law are full), it were loss
of time to enter; 80 extravagant, and, in some instances,
(1) Menu, ch. IX. 161. '
* Yama, 3 Dig. 155.
Calica Purans, 1d.
Datt. Mim. I. 38, 34.
Datt. Chandr. v. 26, et seq.
(2) Menu. ch. IX. 184,

3 Dig. 386, 7.
Note to Mit. on Inh, ch. 1. xi, 34.
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so exceptionable a method of buildiag up 8 family, and
continuing a name, haviag long since subsided preity
wuch into the mode of substitution already discuesed,
pamely, the Dattaca, or adoption by means of a son
given.(*) But, as a matter of curiosity, intimately apper-
taining to the subject, the following list of the whole s
added, according to the arrangement of Menu; with
his descriptions, a little amplified. And, thet this should
be done, is the more expedient, as analogies are still
founded on _this variety, and illustrations often drawn
from the law zespecting it, however obsolete; which
could not otherwise be so well understood. Upon
which it may be premised in gemeral, that the in-
stances' enumerated have heen - distinguished into,
lst. Lssue begotten by a man himself; 2dly. Issue pro-
created for him by another; 3dly. Sons received for
adoption ; 4thly. Sons voluntarily given ;—and that
On the birth subsequent, of a son legitimately be-
gotten,. a subsidiary one, previously constituted by
~ whatever means, has no right of primogeniture; alse
that such, among the subsidiary ones, as were of equal
class with the father, during the prevalence of the
system, were entitled to a third of the imberitance, as
their allotment; while those, by mothers of a lower tribe,
lived dependant on the family for food and raiment.

(1) Lim. Vah. ch. X.7, note.
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List.

Aurasa; or the legitimate son . Infra.

1.2 Putrica-putra ; son of an appointed daughter
post, p. 173

2. Cshetraja; sonof thewife . . . . . . 175
3. Dattaca; songiven . . . . . . . . 177
4. Critrima; son made . . . e . . 177
6. Gud'haja; son of concealed blrtb Ao . 179
6. 'Apavndd ha; sonrejected . . . . . . 180
7. Canina; son of an unmarried girl . . . . 180
8. Sahod'ha’; son of a pregnant bride . . . 181
9.

Crita; sanbought. . . . . . . . .182
10. Pawner-bhava; san by a twice-married woman 182
11. Swayan-datta; son eelf-given . . . . . 183
12. Saudra; son by a Sudra woman . . . . 184

Of the Dattaca, (No. 3.) the appointment, condition,
and rights, have already been considered, in the chapter
on adoption.() And, respecting the Crita, (No. 9.)
an ample discussion occupies many of the preceding
pages of this Appendix.(*) It remains to subjoin here
a short explanation of the rest, adding a few general
remarks on the whole, particularly as regarding the
right of inheritance. T. A.S.

L.

Aurasa, from Uras, the breast; the legitimate son,
begotten by the husband in lawful wedlock, called, the

(1) Vol. i. ch. TIL pi 61.-
(8) Ante, from p. 107 to p. 167.
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son of the body.(®) It is to be noticed, that lawful wed-
lock, for & man of a regenerated tribe, had formerly a
considerable latitude. A regenerate man is one be-
longing to any of the three superior classes, the Brah-
mana, Cshatriya, or Vaisya; for whom a lawful wife
was a woman of a regenerate tribe, not necessarily, as
_now, one of the same class. A woman of the same
olass was always preferable, but not indispensable ; and,
in default of a preferable one, even a Sudra.might have
been the wife of a regenerate husband ; and their issue
would have been legitimate. These marriages of a Brah-
min with 2 woman of any of the four classes, of a
Cshatriya, with-a Vaisya, or of a Vaisya with'a Sudra,
(i. e. always in the direct order of the classes,) were pro-
ductive of a variety of mixed ones, distinguished by ap-
propriate names; carrying legitimacy in ancient times to
a-great extent; it being in the inverse order only that
marrisge was forbidden; the- prohibition rendering il-
legitimate sons-by women of a tribe superior to their hus-
pand.(*) Butthe Aurasa, the legitimate son, is restricted
now to the issue of a marriage between parties of the same
class. On'viewing his countenance, the debt of salvation,
due by the father to his own progenitors, is said to be
tré_nsferred to such a son; whose birth removes an obstacle
that existed to the future happiness of the father himself,
exempting him, after death, from eventual transmigration.
It is even said, that heaven is not for one, not having
a son; nor can a heavier curse be pronounced upon a

(1) Menu, ch. IX. 159. 166.
(2) Notes to Mit. on Inh. chap. I. xi. 2. and to Id. § 59.
Datt. Mim. and note on 11. 85.
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Hindu, than that he may be childless. ('} " It is added.
that heaven is already attained in his lifetime, by one
who has sons, not having neglected the Vedas, and sacri-
fices. By a son, according to this creed, the father con-
quers, i. e. attains the world of Indra, and others; by a
grandson, his enjoyment of them is cortinued; and by a
great-grandson, (to use the exalted language of their
chief legislator,) he reaches the Solar abode. (%)

The next in the enumeration of Menu, is the C:hetrq]'a;
who will be presently noticed; but it may be.conyenient
to interpose here an account of the Putrica-putra, or son
of an appointed daughter; who, in some lists, (as in
those of Vajnyawalcya and Devala,) (%) stands second§
in others, lower down; having no separate place in
Menu’s, for this reason; that, according to him, and the
authorities following him, he was identified with. the
Aurasa, or legitimate son : there being, between such a
son, and a man’s own, “ no difference in law ;. s0 that both
co-existing, the division of the heritage was to be equal. ()
He (the Putrica-putra) was of two kinds, the appointed
daughter’s son, and, by a laxity in language, () the
daughter herself appointed to be as a son; in which latter
case, she [;erforme:l the obsequies of her father; the
difference consisting in the forms of appointment, ac-
cording to which the appointed daughter, or her son,

(1) Vasishta, 8 Dig. 296.
(2) Men, ch. IX. 157.
3 Dig. 295.

(3) Mit. on Inh. ch. L. xi. 1.—3 Dig. 153,
(4) Menu, ch. IX. 131 tg 184.

(5) 8 Dig. 168.
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became substituted as an adopted.(’) According to somre,
he was of foar descriptions ; viz. the two that have been
mentioned, and the third and fourth varying, according
to the form of the stipulation, with which the daughter
was given i marriage.(*) And, upon general principles,
if the father, and maternal grandfather of such a child,
happened to be each otherwise destitute of male issue, he
was competent to perform the obsequies of both ;—or it
might have been so settled. To such a daughter, rank
was assigned as the possible mother of a son, adopted
by her father.™) According to Vasishta,(¢) the father,
addressing himself to the bridegroom, (his future son-in-
law,) the common form of appointment was as follows:
—= This damsel, who has no brother, I give unto thee,
“decked with omaments : the son who may be born of her,
“ shall be my son.”—Or, there might be a similar appro-
priation subsequent; whence, in the choice of a wife, a
prejudice existed against a young woman who had no
brother, her first son being thus liable to be pre-engaged.(*)
In this manner, as stands recorded, did Dacsha himself;
destitute of male issue, in very early times, appoint all his
fifty daughters to raise up sons to him for the multiply-
mg of his race; giving ten to Dherma, thirteen to Casy-
aps, and twenty-seven to Soma, king of Brahmins, with

(1) & Dig. 198.
(2) Mit. on Inh. note to ch. L. xi. 3.
3 Dig. 193.
(3) 3 Dig. 168.
(4) Mit. on Inh. ch. L xi. 8.
3 Dig. 171.
(5) Sanchaand Lichita, S Dig. 163. 193.
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suitable presents.(y It remains to-add, as resting upon '
the authority of the most respectable opinions, that, not
regarding the Pufrica-putra as a subsidisry son, bis
affliation. (it would wot be unreasonable to infey) would
be valid im the present age:(") TFo retutn then, te the
enumeration and order, as exhibited by Menu; with
whom the second is,

IL

The CSHETRA‘JA,‘ or sen begotten on a wife, or
widow, whether by a near kinsman of the husband, or
by a man of a superior olass; in either case with his
assent, he being, from whatever céuse, destitute of
male issue.() As in adoption, so here, the husband’s
brother, where there was one, was the proper person
to be so employed. The want of the husband’s
authority might be supplied after his death by that of
the - wife’s spiritual parents.() Wholly unauthorized,
or not begotten according: to the law, the issue could
not succeed.(’) The practice, not _peculiar to Hmdus,(“)
is compared to the seed of one sown in the soil of an-
other, and so belonging to the owner of the soil;(") and -

1) Meny, ch.IX. 128, 129.
8 Dig. 184.
(8) Vid. note to Mr. Satherland’s Synopsis, p. 22t.
(8) Menn, ch. IX. 167. 146. 190.
8 Dig. 198.
Mit on lnh. ch. L. xi. 5.
(4) 3 Dig. 197, 198. 200.
Mit. on Inh. ch. L. x. 2. and note.
(5) Menu, ch. IX. 148, 144.—3 Dig. 201.
(6) Deut. XXXV. 5.
Gen. XXXVIIL 8.
(7) Menu, ch. IX. 3. et. seq.
3 Dig. 218. 215.
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certain directions were to be observed, in order to
render the act an act of duty, in contradistinction to, if
not exclusive of, desire ;(*) as well as to limit its repetition
to the accomplishment of the object, namely, the pro-
duction, under the particular circumstances, of a son
capable of the filial duties ; till when the act might be re-
peated.(*) The non-existence of male issue by the husband
at the time, seems to have been essential to the claitn
of the son so begotten; and, if a son begotten by the
husband was born afterwards, and survived, the seve-
ral sons succeeded to their respective fathers.() Where
the husband was dead at the time, the issue became
Dwyamushyayana, or son to both,(*) as he did also,
where either his natural father had no other male
issue, or, in the event of its having been so agreed,
when the commission was given.(5) So, if the issue
proved to be a female instead of a male, she was
the property of either, according as might have been
settled.(®) A son is recorded in the Mahabarata to
have been thus prevented * by the holy Vasishta, for
(1) Meau, ch. 1X. 58. 60. 63. 147.
3 Dig. 195. et seq. 199, 200. 289.
Menu, ch. I1L. 178.
2 Dig. 474.
(2) Menn, ch. IX. 60, 61, 62.70.
3 Dig. 196.
2 1d. 470. 485.
Gsutama, id. 232.
(8) Menu, ch. IX. 162. 191. o
3 Dig. 209. 381.
(4) Harita, 3 Dig. 204.

(5) Menu, ch. IX. 53.

3 Dig. 208.
Mit. on Inh. ch. L sect. x. 2, et seq.
(6) 3 Dig. 209.
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“ Saudasa, » king of the solar race;"(*) an illustrious
instance, of course. Nevertheless, the practice, origi-
nating with ¢ the wicked Vens,” and reprobated as
vicious, is said to have ceased with his reign, being
‘regarded as a viclation of the primeval law, restricting
the sex to one man;(*) and, according to Menu, it
would seem to have been permitted, from the begin-
ning, only to the servile class.(®) It continues to pre-
vail in Orissa.(*)

118
DarrAca, or the son given.(’). In an extended
sense, the term comprehended sons any how adopted,

more especially the following,(°) viz.

: IV.

CRITRIMA, the son madc;@jbeing an orphan, of the
same class, or one who, having been abandoned by
his parents, is induced to become the son of the
adopter; his consent to the adoption being the only’

(1) 8 Dig. 209.
(8) Menu, ch. IX. 64—68.
Mit. on Inh. I.x. 8.
s Dig. 474,
Datt. Mim. i. 64, et seq.
(8) Meng, ch. IX. 59.64.
3 Dig. 196.
(4) Nots to 3 Dig. 276. 1d. 289.
Beng. Rep. in 1816. p. 511. *“ Remark.”
(3) Menu, ch. IX. 159, 168.
See vol. i. cb. IIL. p.6S.
(6) Sutbgriand’s Synops. p. 212, and note xix. p. 387.
(7) Datt. Mim. i. 65.

N
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indispensable requisite to its efficiency.() In point of
ceremonial, it is the same with that of the Dattaca,
omitting the - sacrifice, or burnt-offering, which is not
performed at it(") Succeeding partially to the adop-
tive right, his connexion with his nataral family, by
which he has never in fact been more than tacitly
relinquished, remains to the son made in full force;
and this, among other things, distinguishes him from
the son given.(’) [Initiation into the family of the
adopter is not practised, where alone this mode of
adoption is at this day, generally speaking, in use,
namely, in the Mait'hila country,(*) whatever might
be its effect, if performed, in assimila\ting- it more to
that of the son given, especially in the event of its
not having previously taken place, in the natural family
of the adopted.(®) In Mait'hila, also, the widow is,
as of right, at liberty to adopt, without special au-
thority for the purpose; the adopted, in this case, sdc-
ceeding to her exclusive property only,not to that of
her deceased husband, to whom he is not-considered as
in any way related.®) Whether, out of Maithila, or
wherever else this mode of adoption customarily pre-

(1) Menu, ch. IX. 159. 169. 3 Dig. 277.
Mit. on Inh. L xi. 17. note.

Sutherland’s Synops. note viii. p. 224.
3 Dig. 278,
(2) Mit. on Inh, I. xi. 15, and note.
(3) Note to 3 Dig. #76.—Id. 282.
Notes xviii. and xix. to Mr. Sutherland’s Synops, p.
(4) Note to 8 Dig. 276.
Note xv. to Mr. Sutherland’s Synops. p. 227.
(5) Notes xvii, and xix, to Mr. Sutherland’s Synops- p. 227.
(6) Note'. to Mr. Sutherland's Synops. p. 282.
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vails, it would be sustained as legelly- valid, must be
left for future inquiry. An- opinion, to which great
weight is due, is in its favour; founded upon authorities,
identifying the Dattaca and the Critrima, and even
using the former, denomination as denoting both.(*) In
the only reported cases on.the subject,(*) the adoption
was from the district of Zirkoot, in Mait'hila,. which
of course leaves the question open.

V.

GupnoTPANNA, or Gud'haja;(*) a son of concealed
birth, secretly begotten on a married woman, by a
man of the same class'with her husband, dut without
his privity; which distinguishes him from the. Cshe-
traja; the husband being supposed by Menu to have
been absent at the time.(¥) Failing prior claimants,
the son in question was entitled to be considered as
belonging to his mother’s husband; a pretension, founded
on the doctrine of the right to the soil prevailing over
that of the' seed ;(*) partus sequens ventrem. If the be
gotten was alike unknown to thie wife as to the husband;
u."where she was « secretly. violated by a stranger, in a
dark night,” the importance of the offspring was pro-

(1) Mr. Sutherland’s Synops. p. 211, 212, and notex. p. £94.
(%) Kullean 8ing v. Kirpa Sing, Beng. Rep. ante 1805. p. 9.

M. Satputtee v. Indranund Jha, Beng. Rep. in 1816, p. 509. : :
(S) Menu, ch. IX. 159, ¢
(4) Menu, ch. IX. 170. )

3 Dig. 210.

(5) Meau, ch. 1X. 38, et seq.

3 Dig. 915.

N2
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portionably diminished, and it was even liable, ac-
cording to some, to be abandoned.(*)

VI

APAVIDDHA ; the son rejected by his natural pa-
rents,(¥) whether from inability to maintain >him, or
.otherwise ;(°) and, so picked up, as it were, by some
stranger, not for the sake of supporting him, but from
being in want of a son; in which case he became an
adopted one, ranking and succeeding as such, in his
turn.(*) As described, he does not appear to have
differed materially from the Critrima, or son made; and
it is accordingly said, that gift is the foundation of
right to the son given; and neglect to the son made,
or rejected,() thus coupling the latter together.

VIIL
CANINA, or CANYASUTA ; the son of a young un-
married woman, (%) or one whom a man’s daughter pri-
vately brought forth-in the house of her father.() He
became son to his maternal grandfather, or to whoever
subsequently married his mother; or to both, as the

(1) Mit. on Inh. I. xi. 6. and note.
(2) Meny, ch. IX. 159. 171.
3 Dig. 281.
(8) Mit. on Tnh. . xi. 20. and note.
(4) 3 Dig. 281.
(5) 8 Dig. 282.
(6) Menu, ch. 160. 172.
3 Dig. 225.
(7) Note to 3 Dig. 230.
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one, or the other, or both, happened to be otherwise
deficient in male igsue.(*) The maternal grandfather’s
claim to him was (to recur to a familiar illustration) in
right of the field.(?) I

VIIIL.

SAHODHA; or the son of a pregnant bride.(*) Re-
" ceived together with her in marriage, he was, in law,
by whomsoever begotten, the son of the bridegroom;
not in right of birth, since he was not procreated by
him; nor on the ground of the “receptacle belong-
ing to him at the time of procreation,” which was not
the fact; but on that of acceptance; having been trans-
ferred to him as a part of the mother, (in common with
her clothes and - ornaments,) by the maternal grand-
fathers gift.() This son was distinguishaBle there-
fore from the last preceding one, (Canina,) by the cir-
cumstance of his baving been born in wedlock, though
by a form of marriage directed for women not being at
the time virgins, and in use among Sudras of the lowest
rank. () The requisites of this filiation did not include
oblation to fire. (%)

(1) 3 Dig. 236. 229. 234.
(2) 3 Dig. 226. ‘

Mit. on Inh. L. xi. 7. and note.
(3) Menn, ch. IX. 160. 178.

3 Dig. 279.
(4) s Dig. 280.
(5) Mit. on Inh. I xi. 19. and note.

*3 Dig. 280. ,

(6) 8 Dig. 280.
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IX.

CRiTa, or the son bought; whom a men, for the
sake of having a son to perform his obsequies, pur-.
chased from his parents, or either of them, being of the
same class, and neither an only, nor an eldest one.(*)

X.

PAWNER-BHAVA, or a son by a twice-married
womap.(?) 1. A woman was zot émproperly called so,
where she engaged with another husband, her marriage
with a former not having been consummated. This, it
is to be remarked, is what no Hindu woman of caste
can now regularly do.(Y) 2. She was properly called
8o, if she took another, having lost her first. This also
is what no widow, not even a virgin ome, can now le-
gally do, though the ‘practice exists in some of the
lowest castes. But, if her first husband forsook bher,
or if, for whatever cause, she chose to desert him, it
scems to have been competent to her,. in the times to
" which this branch of law refers, to have contracted
with another, at least to the effect of producing issue,
inheritable to her original husband. So begotten, it
differed from the Cshetraja, (No. II.) in that there
wanted the authority of the first husband to justify the
proceeding. The intervention also of marriage, dis-

(1) Menu, ch. IX. 160. 174.
3 Dig. 273.
Mit on Inh. ch. I. xi. 16.
Vol. i. of this work, p. 90.
(2) Menu, ch. IX. 160. 175. 176.

3 Dig. 235.
(8) See chap. on Widowhood, vol. i. p.
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tinguished this from the case of the (Swarini, or) sim-
ple adulteress. 3. To a third variety, where the wo-
man had been deflowered before marriage, the denomi-
nation seems to have been but inacciirately applied. (*)
The issue in any of these cases was regarded as illegi-
tihate, and consequently not respected; though allowed -
to be %nheritable,-on failure -of legitimate, or other pre-
ferable issue. And so it may be at this day, when
warranted by local usage. (*)

XI

SWAYAN-DATTA, (%) or a son self-given; resembling
in circumstances the Critrima, or son made; (No. IV.)
only that, in the instance of the latter, the adoption was
the act of the adopter, whereas in that of the Swayan-
datta, the adopted gave himself. Neither the one, nor
the other was, like the Dattaca, (No. IIL.) or the Crita,
(No. IX.) given by his parents; but, on’ the -contrary,
abandonment by them characterised both the Critrima,
"and the Swayan-datts, between whom the only differ-
ence was, that the one was picked up, for the purpose
of becoming a son; the other, tendering himself as
one, was accepted. As an instance of the Swayan-datta,
it is said to be recorded in the . Puranas, and other works,
that a king, having purchased of his father a boy ramed

‘(1) Mit. on Inh. 1. xi. 8. and note.
See seven varicties compendiously stated in note to Datt. Mim.
sect. iv. 58. 3 Dig. 285.
(%) Menu, ch. IX. 143. . 3 Dig. 201.
Vrihaspati, 3 Dig. 241.
Mohun Sing v. Chuman Rai, Beng. Rep. ante 1803. p. 30.
(3) Menu, ch, IX. 160. 177.
3 Dig. 278.
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Sunasepha, doomed him a sacrifice to the divinity ; from
which having been rescued by preternatural interposi-
tion, he became son of the sage Visvamitra; upon
- which it is asked, in what form did Sunasepha become
the son of Visvamitra, since he'had not been given to
him by.' the boy’s father? It is answered, He must be
taken to have been self-given, having been abapdoned
by his parents. (*)

XIIL

SAUDRA, or a son by a Sudra woman.(*) Out of
ten lists, exhibited in the Digest, the authors of three
only, beside Menu, include the Saudra, as one of the
twelve legal sons. These are Vishnu, Sancha and
Lichita, with the Calica-Purana; Vishnu, . and the
Calica-Purana, together with Menu, omitting the Pu-
trica-putra, as being identified with the son borm in
-wedlock ; which Sancha and Lichita admit: the latter
omitting the Critrima, or son made, as included (it
may be) in the Dattaca, or son given. Vishnu,(®) as
well as Menu, makes the Saudra the twelfth, calling him
‘“a son any how produced irregularly:” a vague de-
 scription, expounded, however, as meaning “a son of a
Sudra woman, married or unmarried,” by any other
than a Sudra father.() Such a marriage in the present

day would not be competent;(*) and was blameable

(1) 3 Dig. 288.
(2) Menu, ch. IX. 160. 178,179, 3 Dig. 144. 285.
(3) 8 Dig. 150.
(4) 8 Dig.18s.

(%) 8 Dig. 141,
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wlways, though permitted, 'being an incongruous con-
nexion, indicating weakness of intellect, and tending
~to degrade the race;(*) insomuch that the connexion,
without marriage, was looked upon, as in fact it is with
us, -as the more excusable of the two; and it was ac-
cordingly to be expiated by -a slight penance.(*) The
son in question is, according to Menu, one- begotten on
a Sudra by a man of the priestly class; () which, in this
text, is said to - signify a Brakmana, Cshatrya, or
Vaisya.(*) Nothing can be more contemptuous than
Menu’s description of him. Said to be “begotten
“through lust,” all idea of marriage would ‘seem to be
excluded ;(°) so that, however competent to confer some
benefit‘'on his putative father, he was “even regarded -
“as a corpse, though alive, and thence called in'law a
“living corpee,”(*) any benefit he could confer Be’ing
mseotrsiderable.  Upon this point, however, a difference
of opinion existed . between two great authorities, Jimu-
ta Vahana, and Culluca Bhatta.(")

If the Putrica-putra,(®) the son of the .appoipted
daughter, be reckoned distinct from the Aurasa, ‘the

(1) Menu, ch. IIL 15.19. 3 Dig. 117,
" (2) 8 Dig. 119,
(3) Menu, ch. IX. 178.
(4) 8 Dig. %84.
(5) 3 Dig. 88.
(6) Meay, ch. IX. 178.
(7) 8 Dig. 144. ) . )
(8) Aute, p. 178. .
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legally begotten son, (as in many lists he is, though
not in Meau’s,)(*) and the son by a Sudra woman(*) be
also admitted as one, the number of sons, (including the
Aarasa,) es it existed under the uncient law, amounted
to thirteen ;—extended by some to fifteen, but this was by
splitting and subdividing. Of these, the begotten son,
and the son of his appointed daughter, are often in-
cluded together, under the idea of legitimdte tssues
being (as already intimated) considered in point of law
as one; upon which .depends, whether the whole num-
ber be to be estimated at thirteen, or only at twelve.(?)
Co-existing, as happeried in the évent of a sbn being
born subsequent to the appointment of a daughter, they
constituted one heir, their rights of inheritance being
equal; in which respect, the Pulrica-putra was dis-
tinguishable from every other; the rest being capable
of participating, but not équally, with the. son begotten;
their claim to the inheritance, as contradistinguished
from allotment, depending in general on failure of na-
tural issue, and proceeding in a prescribed order. .
What this order was, itis of little practical importance
at the present day to investigate, the system of subsi-
diary sons, with the exceptions that have appearéd, no
longer subsisting.(*) It can seafcely be taken to have
been simply as they stand in the lists, which differ in

(1) Menu, ch. IX. 139, 160.
(2) Ante, p. 184.
(8) Menu, ch. IX. 138. 189.
Mit. on Inb. note to ch. I. xi. 34.
(4) Mr. Sutherland’s Synops. p. 211.
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this' respect, more than in' that-of number, hardly any
two being arranged alike; whence arose e difficuity,
that appears to have been early resolved, by resorting
to degrees of virtue, as affording a distinguishing and
corrective principle. In this way were the  discrepan-
cies in the texts of various sages” to be recenciled.(*)
How uncertain -and arbitrary a criterion this mast have
been, is ‘sufficiently obvious; though, in. its tendency,
not more injurious than the discretion with which,
under the English law, every parent is invested, of de-
termining the fortune of his children, so far as his own
property is concerned,  according- to his sole ‘will and
caprice, excepting where they may have been provided
for by settlement, or protected by entail—family ar-
rangements, that apply comparatively to few. This
reference to “degrees of* virtue,” without attending to
the form in which a son was adopted, is said to be what
was intended by Menu; (*) whose enumeration, viewed
28 exhibitihghn’ order of succession, was regarded as
loose ;(*) an observation (it' may be remarked) equally
applicable to every other. With respect even to the
Dattaca, or son given, it is remarkable, that he is not,
in all the lists, among the favoured substitutes entitled
to inherit generally; though' the' weight of authority is
with Menu, who- classes him among the six, entitled
to rank, in point of inheritance, with the son legully

(1) 3Dig.155. Datt. Mim. gect. v. 90, et seq. -
(2) Menu, ch. IX. 184.

3 Dig. 286. L o
(3) Subodhini, cited in note to Mit. on Inh. L. xi. 31,
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begotten.(!) But, not to leave it to be imagined, that
these enumerations were entirely at random, to be even-
tually varied and regulated upon the principle that has
been alluded to, the order laid down in them is said to
have been, “upon the supposition of proportionate good
“ qualities:” (*) so that, when these happened not to
exist, the place and turn of any one might be changed;
preferring or postponing him according to his relative
merits. Subject to some reserve of this nature, the law
may be taken to have been peremptory, that, ¢on failure
‘““of these first mentioned, the next in order should
« give the funeral cake, and claim the heritage; (*) their
“ comparative excellence depending, in general, upon the
¢ character of their ﬁliatibn.”(‘) Whatever may have
been the force of the principle, of superior or inferior
virtue, as among the subsidiaries, no excess (it would
seem) in any of them could operate to countervail
‘the claim of the son legally begotten; which, in this
respect, appears to have been indefeasible; while, on
the other hand, where the virtue among them was
equal, they were to share alike.(*) These distinctions
and differences (it is obvious) could only arise, where a
plurality of subsidiary sons came in competition, and
partition took place in the lifetime of the father; the
law contemplating the possibility of their co-existence,
to the extent of the whole number of twelve.(°)

(1) Men, ch. IX. 159,

(2) 8 Dig. 286.

(3) Yajnyawalcya, 3 Dig. 153. 386, et seq.
(4) 3 Dig. 156.

(5) Menu, ch. IX. 184. 3 Dig. 286.

(6) 8 Dig. 173. 287.

{
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. Of the sons above enumerated, those referred to
below (*) were particularly exceptionable; some, from
the discreditable circumstances under which they were
conceived ; .others, from the odious nature of their
adoption; the.son by a Sudra woman being, beyond
every other, disesteemed; and, accordingly, though
legitimate, -on failure of every other ‘claimant, allowed
no more than a tenth of the paternal property, not in-
cluding land.(*) With regard to the others, they. suc-
ceeded, each in his turn, according to his pretensions;
in defgu]t of legitimate issue. But such issue, or, (as
was held by some authorities,) any one of the unexcep-
tionable subsidiaries existing, an exceptionable one
did not participate, being entitled to maintenance’ only;
as was-the lot of any one, in case of disobedience to
the regular heir, or of a .general deficiency in good
qualities;(*) to. which is to be-added, that the son of the
twice-married woman, the son .self-given,.and. the: son .
born of a female slave, (construing the lafter to have
meant the son by a Swudra woman;) were precluded
from succeeding, or being- appointed, to empire.(*)

) (1) The scn of concealed birth --- ante, p. 179.

Son of an unmarried girl ¢+¢-. — p 180,
Sonof a pregnant bride «.«.- — p-181.
Smbough ................ — 'p. 182,
Son by a twice-married woman — p. 18¢.
Soni self-given coseossersanes — p.18s.

Son by a Sudra woman e¢ccev. — p. 184,

(8) Mit. on Inh:. L xi. 41, 42.
1d. viii. 9, 10.

(3) Mit. on Inh. L xi. 27, 28.
Datt. Chandr. sect. v. 18, 13.
Calica Purana, 2.

8 Dig. 155.
(4) Calica Purans, 3.
3 Dig. 155.
Datt, Chandr. v. 26, 27. 8.
1
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What is principally material at the: present day, is, to
khow, of these various mades of substitution for legitimate
issue, which among them continues to-be legal; a point
not :always agreed, and therefore much investigateﬂ
some years. back by the highest living authority, (not
native,) at the instance of him, by whom these strie-
tures have been attempted ; and the result, in his opi-
nion, was,() that ¢ the only modes of adoption, (‘be-
“ side the daughter’s: son,) () which the law, as now in
* force, permiits, are the datta,(*) excepted from the
“ sweeping. prohibition in. almost every text on this
“ subjéct, and the critrime,(*) specially excepted by
% Parasara ;(*) that it had been proposed: by some
“ modern writera(’) to' constsue da#a in a large sense,
“ to comprehead analogous modes of adoption, such as
“ by purchase; self-gift, &c.; but that other writers of
* eminence had- forinally confuted that interpretation ;
. “ and that.theyeven comstrued Parésara’s text, so as to
“ exclude the critrima; and permit no adoption but that
“ of datta, or son given.”

In the. seventh section of the Dattaca Mimamsa, trans-
lated by Mr. Sutherland, instances are given of the
affiliation of daughters, corresponding with those an-
ciently in use in the.adoption of sons; but, taken as
they are, from the Puranas, they are of no authority;
- and the opinion of Jagannatha remairis uncontradicted,
(1) Ante, p. 128, et leq.. ‘
(2) Ants, p. 178.

(3) Ante, p. 127.
(4) Ante, p. 177.

(5) Datt. Mim. sect. i. 65.
(6) Ante, p, 154,
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that “ adoptive soms, being noticed by the law, are
“ alone legal issue; and that such daughters, being
“ unnoticed in codes of law, are not so.”(*)

(1) 8 Dig. 498.
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RITUAL OF THE DATTA-HOMAM.

From the Datta-Mimamsa of Savara Swami.
Commaunicated by the late M. Eliis.

The giver, petitioning the king, and having declared
to his brothers and relations his intention of giving his
son, named Vishnu, to become the son of Govinda,
" afterwards, on a prosperous day, to be fixed by an in-
telligent  astronomer, shall bathe with- the child, and
celebrate the rite of Punnyaham. On arrival of the
time, attended with trumpets and other musical instru-
ments, he shall proceed to the appointed place, punﬁed
by cow-dung, hung with colours, and decorated with
flags. There, drawing in his breath, and saying to
himself, “I make the gift of a son:” he is to seat the
Brahmin, to whom his son is to be given, facing the
north, placing himself facing the east, and present him, in
token of respect, with a2 cow, sandal, flowers, unbruised
rice, and the like; having seated his son also, properly
adorned, on his thigh, and repeated from the Veda
the appropriate texts, he is to add this declaration: I
“ (of such a gotram and name,) desiring the semblance
“ of Brahma, give this son of mine to perform the duty
“ of a son to you, (of such gotram and name), for the
¢ sake of the glorious and mighty Vishnu.—He is no
“ longer mine.” Thus saying, and having previously
given Turmaric water, he is to seat his son on the thigh
of the adopting Brahmin, who is to accept him with

!
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prayer and holy texts, receiving with him from the
giver, a present in gold, of the weight of a nischam,
accompanied also -with- prayer. - The giver is after-
wards to' perform the remaining ceremonies, pertaining
to an oblation to fire. The adopting Brahmin, then
taking the child, repairs to his own house, attended
with music; when, seated on the same seat with his
wife and .his adopted, he declares his acceptance of the
child, performing, at the same time, the rite of Datta
Homam, in confirmation of him as his son. This done;
ke prepares the hearth, places the fire upon it, and
arranges the six vessels, namely, the ladle, the vessel
for the clarified butter, and the rest. Upon which,
having performed the ceremony of sprinkling, and
poured the clarified butter on the fire, performing also
other purifications, and taking the butter with the
ladle, he repeats certain mantrams. After this, he
pours the butter into the fire, and placing upon it the
Samit and Idmam, with its string, he performs Jayadi.
Removing then the image of Brahma, he places ‘the
child on his thigh, pronouncing other prayers, and
feeding him with panchamrutam ; (rice and milk, sweet-
ened with honey, &c.)- Finally, he gives food to a
number of Brahmins, in honour of his ancestors. The
above rite regards the adoption of a son from a dif-
ferent gotram. | . :

Upon the above statement, it is remarked by Mr.
Ellis, that the Brahmin only being mentioned, it fol-
lows that this ceremony is necessary omly with respect,
to this caste; and that, if it be ohjected that the terms

LN
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include the three twice-born classes, it must be restricted

“at least to those tribes who now actually use the texts
of the Vedam. - That in Southern India, however,
most, if not all the tribes, who have any pretensions to
belong to the twice-born classes, Brahmins excepted;
use, not the Vedam, but the Puranic texts only,—to
whom, therefore, this ceremony is not applicable.

It is further observed by him, that the anthor declares
this ceremony to regard only the adoption of a son fronr
a different gotram ;—that, though not improper, it is
consequently not necessary when the adopted child is
taken, as in the great majority of instances it is, from
the adoptive father’s gotram. And he concludes the
result, with respect to practical use, to be, that, if the
performance of the Datta Homam be established, the
adoption is established; but, if otherwise, that the con-
verse does not hold good, and that further evidence may
be adduced :—adding that, in no case can the omission
of the ceremony affect an adoption .in other respects
valid ; but that, if not performed, when the adoption is -
from another gotram, it would. seem, from analogy, that
the son, so adopted, must be Anitya-Datta.(*)

(1) Ante, p. 96.
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ZILLA OF DARAPOORAM.
February 3, 1807.
Coopatravadoo, v. Sunjalatravadoo.
The Plaintiff is the legitimate son of one ‘Condatatra-

vadoo. The Defendant is his son by a woman whom he
kept. The father being dead, what becomes of his

~ property?

’ Answer. .

- It is his son’s, by his lawful wife, to the exclusion of -
the . Defendant, subject to any gift that may have been
made by the deceased in his lifetime; and this not in
fraud of the rights of the Plaintiff, as his legitimate son..

(Signed) S. SUNKARA, Sastree.
Remarks.
See Mitacsh. on Inh. ch. i. sect. xii. and DigT vol. iii.
p- 223. . C.

The son is interested in his father's property, nor can
any incident of birth deprive him of this inherent right.
Diﬂ};k‘ences however will exist, according to the circum-,
stance of the mothet. If she were a virgin of the same

o2 '
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caste, the act of connexion would be equivalent to the
ceremony of marriage ; and the offspring would be enti-
tled to a full share. Not so, if of an inferior one. A
degraded caste in the mother degrades the offspring ; but
still it is entitled to a maintenance. With respect to
Sudras, (all the tribes of which are, in law, nearly equal,)
I am inclined to think that sons, of whatever description,
are entitled to equal shares. E.

Common sense dictates that the natural children in
this country, by kept women, who are a sort of inferior
wives, should have some maintenance, which must be
apportioned by reference to their wants, rank, and the
amount of their estates. The bastards of Rajahs to the
northward never pretend to claim a share; but they
have food, and clothes, and are married by their brother,
the Rajah; but then they serve him as peons, servants,
slaves. They can have no right however to a share in
any case. Such questions ought to be settled by =
Punchayat of the caste’s people. Any opinions upon
them that we can pretend to give, must be open to'error.
There are different customs in different castes and places,
which only the people of the particular castes can know
exactly. T.()

In this case, I think the legitimate son is the sole heir
to his deceased father’s estate : nor do I believe the

Hindu law, in any case, except in the instance of a Su-

(1) William Thackeray, Esq. deceased, late Member of Council at Madras.

L]
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dra’s son by a female slave, recognises the heritable right
of illegitimate children. The first in the series of heirs
is male issue (Putra). But whom does the law include
in this term? To this I should reply, 1. The real legi-
fimate.son. 2. Next, son of the son, or of the son’s son.
8. The Putra-pratinidhi, or substitute son. Again, of
the Putra-pratinidhi, by the ancient law, eleven descrip-
tions are recognised ; and of these the Pawner-bhava, or
son . of the twice-married woman alone might, in some
instances, be regarded as ‘‘ a natural son,” in one accep-
tation of the term. But, in the present age, of the eleven
subsidiary sons, the adopted son, of the two descriptions
technically called Dattaca, or the son given, and Cri-
trima, or the sqn_mé,de, is alone approved by the law. and
general practice. What constitutes a legal adoption, is a
question involving many considerations, and which will™
not be here releyant. ' S.
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ZILLA OF VIZAGAPATAM.

‘May 8, 1804.

A man having an illegitimate son, whom be bad
educated and married, had afterwards children born in
wedlock; and conceiving an aversion to the former, he
turned him out of his house, denying his having amy
claim upon him. The case being referred to the Pundit
of the Court, his opinion was, that the son in question
being neither Datta nor Aurasa, (neither legitimate nor
adopted,) and no other being inheritable in the Cali ags;
he could enforce no claim on the property of his putative
father ; that it was nevertheless competent to-the latter,
if he thought proper, to admit him to a shere, and this
without the consent of his legitimate issue; and: thag,
prdvided he was free from vice, he could not, without
violating the Sastras, refuse him food and raiment.

Remarks.

Issue by a concubine is described in the law as son
by a female slave, or by a Sudra woman. If the father
were a Sudra, he might have allotted a share to his
illegitimate son. Mit. on Inh. ch. i. sect. xii. And the
obligation of affording him the means of subsistence
is declared in passages quoted in Jagannatha’s Digest.
vol. iii. p. 170. C.

How does the Pandit discover that this illegitimate son
was not Awrasa, or son of the bosom? Why should
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this term include only the son of a woman consecrated by
the nuptial rites? and, if it do not, what becomes of the
reasoning? It does not mean only the son of such a
woman ; for, if it did, the progeny of a Gandarva mar-
riage would be excluded from succession; which, by
the primeval law, they certainly were not; for, to avoid
quotations, whether from the Smritis, or their commen-
tators, did not the son of Dushmanta and Sacontala suc-
ceed to his father’s throne? Not to pursue this strain
- any further, it may be safely asserted, that, to establish
illegitimacy under the Hindu law, the circumstances
must be implicitly stated ; (we must have the thing before
us, not the name;) and that nothing short of absolute de-
gradation from caste is an exclusion from heritage. Even
in this case, maintenance is positively enjoined.  E.

~ The Aurasa putra (literally, son of the breast) is de-
scribed ‘as. the son begotten by a man on his lawfully
wedded wife. Is a Gandharva marriage legal or illegal ?
If legal, the offspring of such a marriage would be legiti-
mate; and, no doubt, the right of succession would
arise. . S.
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MADRAS.
Sudder Adawlut.

_ Question. )
Has an illegitimate son any, and what hereditary right?

Answer. .

His father may settle a share upon him, if he make
partition in his life!) On the death of the father,
without partition, he takes, with his legitimate brothers,
a half share.() If none, he is entitled to a share equal to
that of a grandson, by a daughter.

Remarks.
(*) See Mit. on Inh. ch. i. sect. xii. 1. and 2. (*) Pro-
vided the father do not belong to one of the three higher
tribes: for this rule is restricted to the Sudra. 3 Dig. 143.
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MADRAS.
Sudder D. Adawlut.

Has the son of a Brahmin, begotten ‘on a Sudra wo-
man, any, and what claim on the estate of his father?

. Answer.
To the extent of food and raiment.

Remarks. .

Provided he be of good conduct, and, as expressed in |
. the Mitacshara, (ch. i. sect. xii. 3.) docile. C.

The Court would presume the natural son qualified to
to receive maintenance, unless the opposite party could
shew what, in the contemplation of the law, is a legal
disqualification. ' o o 8.
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ZILLA OF- CUDDAPAH.

July, 1807.
* Sishumma, v. Somannah.

The Plaintiff is the childless widow, having been the
second wife, of Padda Lingapah, deceased, who had a
son by his first wife, now about eleven years of age,
having maternal relations. The deceased, when dying,
expressed a wish that his brother Chinna Lingapah
should bring up his son. The questions are, 1. Who is
entitled to the deceased’s property? 2. To whose care
will it be fit that his son should be committed during
his minority?

Answer. C ’

His son is entitled to the property, subject to the rights
of the two widows, who have a claim to as much as may
suffice for their food and raiment, with a reasonable al-
lowance to them for alms; and, beyond this it does not
extend, however considerable the estate. 2. The de-
ceased, when dying, having expressed a desire that his
" brother should take charge of his son, the latter, if so
inclined, may live with his uncle.

Remarks.
The son is no doubt heir, and the widows are entitled
to maintenance. See Mit. on Inh. ch. ii. sect. i. 20. It
belongs to the Court, representing the sovereign, to pro-
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tect the rights of a minor. There is very little in the
Hindu law on the subject; and a testamentary appoint-
ment of a guardian is not noticed init. The latter part
of the answer is therefore not founded upon particalar law,
but only expresses the Pundit's sentiments, as to what
may be done in the exercise of the Courts discretion.

C.

. And beyond this it does not e.rtend,” &c No, not if
sons be alive, or daughters either. E. ~
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- PROVINCIAL COURT OF CHITTORE.

The child in question (a female one) is an orphan,
having lost both its parents. There survive, connected
with her, her maternal grandfather, paternal aunt, and a
cousin of her father. Who, of the above three persons,
is, according to the Hindu law, the proper one to take
charge of her?

Answer.
The father's cousin.

Remarks. -

The Pandit’s opinion in favour of the cousin is
founded upon his being a Sapind of the father. The
Raja, however, or sovereign, is the legal guardian,
. (Jagaunatha’s Digest, vol. iii. p. 542.) and may eompel
any of the child’s relations to take care of her; the
charge devolving on the paternal male kindred, rather
than on & maternal ancestor, or females.(*) C.

(1) See S Dig. 544.
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ZILLA OF COMBACONUM.
June 27, 1809.

The lands belonging to the Plaintiff, an infant of eight
years, (suing by his guardian,) were mortgaged by his
brother-in-law, without the privity of any one belonging
to him. Is the mortgage good?

dmwer.'.
"~ Itis not.
(Signed) ' P. VENcoo, Sastree.

4 Remark. . .
. The brother-in-law could have no authority to interfere
in the minor’s affairs, unless acting as guwardian to him
. with-the ‘approbation of the sovereign, who is the legal
guardian of all minors. - . C.
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ZILLA OF MADURA.

_ - Question. .
The father being dead, at what age is his son liable
for his debts? :

Answer.
Not till after seventeen.

(Signed)  'SAsHADREE JYENGAR.

Remarks.
The son is of age at sixteen years complete, or at
entrance on his seventeenth. ‘
Jaga.ﬁnathd, in his Digest, says the sixteenth year,
or end of the fifteenth, overlooking several authorities
which are express as to this point. (Dig. vol. i. p. 293.)
Thus Vireswara, the commentator of the Mitacshara,
says, “a youth is independent immediately after sixteen
years.” Bhavadévi, commenting on a passage of Vri-
- haspati, concerning performance of penance by a boy
under sixteen, observes, “a boy above eleven years, to
“ the end of sixteen, must be here understood.” He-
renat’ha, author of the Smriti sara, expounds the words
“ after the minor has passed adolescence,” in a passage
of Catyayana, as signifying above sixteen years. And
Raghunandana, the great authority of Bengal, says,
“ one who has not arrived at years of discretion, is one
“ whose age is less than sixteen years.” C.
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ZILLA OF CUDDAPAH.

June 9, 1807.
Soonkoo, v. Gooroovadoo.

The petition states, that Ellaloo, the father of the De-
fendant, borrowed of the petitioner jewels, upon which
he raised money by pawning, for payment of a debt to
the Circar; and that he is since dead, not having re-
turned them as he engaged to do. The Defendant, in
answer, alleges that his father kept the petitioner; and,
it is in evidence, that, possessing, as she did, a separate
house, the deceased was in the habit of visiting her,
night and day. He further alleges, that he was not
maintained by his father, but by a maternal uncle; and
that he is at this moment but a boy. Thisis so: at the
same time, it is in proof that he rents the arrack farm,
which his father held before him. Under these cir-
cumstances,- i8 he answerable for the jewels in ques
tion?

Answer.

It is said by Vrihaspati, and in the Smriti Chan-
drica, that a son is not of age till sixteen. Other au-
thorities say not till seventeen or eighteen. In the
present case, as the Defendant, from holding the arrack
farm, must be considered as equal to the carrying on of
business, he should be held answerable:
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Remarks.

The whole current of authorities fixes majority at
sixteen years, which Jagannatha and Servara, com-
pilers of digests, explained to mean the entrance on
the sixteenth year; but which elder commentators, of
greater weight, understand to mean sixteen years com-
plete.

A son is bound to pay his father'’s debts. (Digest,
vol. i. p. 267.) It is observed, however, by Sir Wil-
liam Jones, that, without assets, the obligation is a
moral and religious, not a civil one. Note on Digest,
vol. i. p. 266. C.
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.ZILLA OF CUDDAPAH."
Nov. 13, 1807.
G. Chenchoo, v. J. Latchumomb

' The Plamtnﬁ' & minor, of thirteen years, complamed
‘that the Defendant having adopted him, subsequently
adopted another, and had since turned him out of. doors.
The reference to the Pandit was, as to his competency _
to call the Defendant to an account in judicature, being
a minor only. The Pandit reported him as not compe-
tent, till he should have. attained. the age of sixteen
complete. .

Remarks. -
He may sue through his guardnan, or prochein amy, :
Vyﬂsa and Vrihaspati, (cited in various compilations,)
having declared that a kinsman may institute and de-
fend suits for a minor, a woman, an idiot, or insane
pefson, &c.; upon which comthentators have observed,
that, whether delegated, or not, a well-wisher of per-
sons, so incapacitated, may plead on their parts.’
o \ T SR
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ZILLA OF COMBACANUM.
October 14, 1808.

Samavien, v. Shistnien.

In this suit on bond, the Defendant having been sent
for by the Court, and appearing to be an infant of ten
years oniy, the Pandit (Vancoo Sastree) having been
referred to, as to the course to be pursued, reported
against proceeding in the action.

Remarks.

According to Nareda, and many other authorities, a
minor (explained in the Smriti Chandrica to be one
who has not completed his sixteenth year) can neither
be arrested, nor summoned to answer a suit: and a trial,
in which a minor, or insane person, is plaintiff or
defendant, is pronounced to be wrong, by the Mi-
tacshara, and other commentators on Yajnyawalcya.
A kinsman, however, being a well-wisher of the minor,
. &e. is, by a passage of Vrihaspati, duthorized to insti-
tute and defend suits on their parts. In the silence of
the law, the courts must discriminate cases, in which
the suit should proceed, defended or instituted by a
friend, or guardian; and those in which it must be
postponed, until the minor come of age. C.
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ZILLA OF COMBACONUM.
January 22, 1808.
Ramasamy Jyen, v. Sachappien.

The Defendant in this cause being superannusted,
and unable to speak; may his son be sent for to come
and carry it on? '
' Answer.

The son of a man in such a state may be sent for to
carry on the cause. ~

(Signed) VENcoo SAsTREE, Pandit.
Remark. o
_Vrihagpati says, “ A man occupied with sacred ljte-
“ rature, engaged in the celebration of nnptigl,s,
“ gfflicted with disease, oppressed by .sbrrow., msarne,
“ under age, intoxicated, old, sued by another, busy
“ in the king’s affairs, or engaged in austerities; a war-
“ rior, while war depend.s;'p.h_u‘shand‘man .during sow-
“ ing and reaping; and persons involved in straits;
“ must not be arrested: nor a woman; nor any person
‘“ who is dependant on a master.”

The author of the Viramitibdaya, commentmg ona
similar passage of another legislator, obseryes, « These
“ persons mu.st be summoned at a snbsequent txme

“ my, the aon, orother representatlve, should be sum
“ moned.”
. The opinion is therefore correct. - . - C.
P2
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¢ - - -ZILLA OF CUDDAPAH.-

B. Laichémuéha, v. Visvanada.’
The parties being Brahmins, the Plaintiff is the wife
of one Kistnavanee; the Defendant, his brother. At the
time of the departure of Kistnavanee from his fa.mxly,
herga.ﬂer mentioned, he, and Visvanada - (Defendant)
having divided their property, each was in possession
of his share in severalty; when, in consequence of a
bad understanding betweer Kistnavanee and -his “wife,
(the jPlaintiff))  she quitted him, carrying with- her
two ;of' their sons; upon which he took a -second
wife. “Having subsequently assembled . his ‘caste, he
procured from them a samakya,(*) as a means’of con-
straining her to give him back his-sons. *This not pro-
ducing the desired effect, he applied to the -priest of
the family for a divorce, which was refused; the Plain-
tiff not being chargeable with any crime. * Under these
circumstances he subsequently dlsappeared -mor” is it
knowu, with certamty, ‘whether he be now ‘living or
dead. - On the' eve of hls withdrawing, he ‘deposited
with' hls brother’ (the Defendant) the’ Sunnuds ‘of his
- Meerdssee, dlrectmg him to’ continue ‘c‘ultwatmg ‘his
Maunzum, accounting from tlme to time for ‘the- rents

(l)Awnhngm&wydgmmton. B ) '“.“' °

~
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and profits to ‘his ‘second- wife.. He farther . directed that;
in the event. of his first restoring Lis sons; the -usual céré:
monies being performed for them, they should be taken
care-.of and- that; -in -this; case’ also, their niother (the
Plaintiff) should- have food: and raiment.- Latchemanah
the eldest son, havmg singe come of age, ‘the "question
is, whether the Plaintiff and he ought not now to be put
in -possession - of the property, the same as if* Kistnaya-
nee were' dead +or, whether it should be allowed to re+
main as it is, thh the Defendant Vlsvanada. .

The property appeanng to be ancestral it vests in
the _sons, in the absence of the father, subject to the
claim .of the wives to be maintained. In the event of
any dxsagreement between the sons and their stepmotherl
the magistrate should mterfere, and secure the latter
in & reasonable maintenance. Should the father return,
it will revest, and, should he and the sons aﬁerwards
disagree, they may come to a partition, he concumng

: - Remarks. .

Accordmg to the Mxtacshara, sons have interest in
the patrimony by -birth; and, in- property ancestral,
haye au equal right with their father. (Mit. on Inh. ch. i,
sect.i. 27. and sect. v. 3.) - The sequel of this opi-

on, regarding the arrangement to be made in the ab-
sence -of the father; supposed to be dead, is consistent
with the law: but the son’s concurrent interest in the
patrimony would not be a reason for disturbing an ar-
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rangement made by a father to provide for his absence,
if there were reason to believe him still living. C.

The opinion here given seems reasonable enough. -
The presumption thdt the husband is dead does mot
seem tb have been yet formed.

As to thié question, whether sons have a right to an-
cesttal property, (immoveable,) such -as to preclude the
father from making any disposition of it, he may choose,
it has been decided by the Sudder Adawlut in two cases,
viz. in that of Eshanchund Rai v. Eshorchund, Beng.
Rep. ante, 1805, p. 2; and in that of Ramkomar v. Ki-
shenkeenkar, in 1812 ; that, in Bengal, a Zemindar may’
i)j' deed settle the ancestral estate on one son, to the
exclusion of the rest. I have, however, heard the law
of these cases questioned. The contrary as deter-
inined in the case of Skam Sing v. Umiastee (a Tirhoot
case), July 28, 1813, as the law according to the My-
thila authorities. S D.(¢» -

I should think the law must fix some period, if not
direct, by analogy, within which the father ought to
retarn. Ifit be to be fixed discretionally, his age and
dther circumstances should be considered, and a period
setlled, after the expiration of which the estate should
be madé over to the sons, and divided, if they wish it,
between them. The father must be taken to have left

($)) W:llu;n Doria, Esq. one of the Judges of the Sudder Dewauny Adawlut of

Bengal,
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home as Saniassy; and, if he absents himself beyond a
reasonable time, the business of the world, and of his
family, must not suffer from his caprice. In the mean
time, the estate might remain, as the father left it, in
deposit, till the sons are grown up; i. e. supposing it
to be in safe hands, and well managed. T.(.

(1) William Thackeray, Esq. deceased; late Member of Council a¢ Madras.

(L.
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ZILLA OF VENDACHELLUM.
 Sept.9,1807.
Penauka-Paty, v. Appauyangar.

The sons of a man possessing property inherited by
him, claim a division of it, not including the land.
The father not assenting, can they compel one ?

Answer.

They can compel a division of the land onmly, ac-
cording to the Daya Bhagum, of Jimuta Vahana; and
Agee vateva Bhagum,(*) in Jagannatha turka- hana-
num.
(Signed) SREENEVASA CHARLOO, Pandit.

Remarks. ‘
The answer is'expressed too broadly. Under particu-
lar circumstances, a division may be exacted by sons,
against the consent of their father. Mitacsh. ch. i
sect. ii. 7. . C.

“ They cannot”—certainly not; the property, barring
waste, is absolute in the father during his life. E.

(1) Signifying, division in the lifetime of the father.
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. ZILLA OF BELLARL . .

- May 29, 1807. .
. . 'Treapeh, v. Mullishigh. " - :
"¢ Thé Plaintiff is one of several son's of the Defendarit,
of 'whom, havmg been” turned out of doors by hlm, he

demands his share of the family property.-

Is the Defendant compellable to acq\uesce in hls
demand"

N <

'  Answer. o

Aocordmg to- Ya_]nyawalcya and ‘others, a father,‘
dividing his property among his sons, must allot to the
eldest a ldrger share than to the rest; and, accordmg to
Vrihaspati; the -wife shares ‘with theni,‘if not * provided
for by her: parents. It is declared by Nareda, that
though' a™ son should ‘be earning ‘his own livelihood,
not coveting what belongs to his father, still, on a
division of property, an allotment should he made him,
if only to ber his fatare claim. In the case referred, .
the Defendant is bound to allow the Plaintiff the share-
he demands.

(Signed) RuNGACHAREE, Pandit.

Remarks.
None of the circumstances, which could entitle a
son to exact a partition from his father, (Mitacsh.
ch. i. sect. ii. § 7.) appear to have existed in the pre-
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sent case. The opinion delivered seems contrary to
the law on that point, as well as in regard to the supe-
rior share of the eldest son; which Yajnyawalcya de-
clares to be optional ‘with the father in his lifetime;
but which he is restricted from gmnting, if the property
be hereditary; and which is altogether obsolete on a
partition among brothers. Mit. on Inh: ch. i, sect. ii.
§1.6. sect.3. §4. : C.

“Is bound to allow the Plaintiff his share.” If he
thinks proper to divide his estate, he is so bound,
not otherwise. All he is bound to do, during his
life, is only to provide his son with a maintenance.
After his death, the rejected ‘son may demand a divi-
sion from his brothers. A father’s dominion over the
family property is absolute, so long as he does mot
waste it; of which the magistrate will judge in equity.

Primogeniture has no force in the present age. " E.
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ZILLA OF BBLLARL
May 26, 1808.
bmh v Mulliah.

The Plaintiff sues for a division, his father being
alive. Is he entitled to it?

It in declared, byHaneeta, that, while the father lives,
the son cannot interfere in the distribution of expendi-
ture of money, in the making of gifts, or the punishing
the servants when they deserve it, without the consent
of the father, The present suit thetefore is not com-
petent. . S
. (Signed) . RUNGACHARY.

Remarks.

Under particular circumstances, a son may require
adivision. Mit. on Inh. ch. i. sect. ii. 7. C.
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ZILLA'OF GANJAM.:

Can the sons, amo'ﬁg the Wodday Brahmins, enforce
a division of the famlly property, dnnng the hfe of
their father 2. .

Answer.
It depends upon whether'the property descended
from ancestors'; in. this case, they may, athénme, lf it
was acqulred by the father

: . . Remarks. =

. Sons have a right in ‘particular; cases only to.demand
a partition even of ancestral property, during theit
father’s :life.~—~See Mit. on Inh. ch.'i. sect. 2. § 7. and
Id. ch. i. sect. 2. 7. S.

s
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SUPREME COURT CALGUTTA

On the lSth Augqst‘, 1781 and about a year before
hls death Juggulhsson Addic, possessed of Property,
partly descended, and partly acquired, and having a
wife and som, by will executed and attested, disposed
of the whole in equal shares between them, and died,

leaving them surviving him.—Upon reference to the
| - Pandits of the Court of a long statement, of which the
above is the substance,—they certified in favour of the
will. '

Remarks. '

The doctrine of Bengal appears to be thus: A -Hin-
du has absolute power in the disposition of moveables,
however obtained, as well as of his own acquired real
estate, whilst his property in the same endures. This
is however terminated by his civil or natural death.
His civil death is occasioned by degradation from his
tribe, entering a religious order, and the like. There-
fore, there are two periods for the partition of the pro-
perty above-mentioned amongst his sons; one at his
choice, whilst his property endures, another at the will
of the co-heirs, or any of them, when his property has
become extinct, as above described. The same princi-
ple is applicable to the real ancestral estate, with this
difference ;—The father has not absolute power over
such property; neither can he, at his choice, make a
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partition of the same, till the mother is past child-bear--
ing. A partition made by his choice must however
be equal; thongh be may preserve for himsglf a double
share. While the ownership of the father endures, the
sons can demand the partition of no description of
property. - 8.
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ZILLA OF BELLARI.
July-16, 1808.
Soobummah, v. Ginecapah.

On a question, as to the liability of the son to be
sued, on account of property claimed by the father, the
father living and amenable at the time, the Pandit (Run-
gachary) certified in the negative.

Remarks.

" A sen can only sue, or defend & suit dor his father,
unsuthorized by him, if the latter be dizabled by de-
crepitude, disease, alienation of mind, orthe like. See
a passage of Wrilmspati, as follows: “ A kinsman
¢ (explained by Mitra Misra to mean a son, or.other near
¢ velation), or any persomn who is ‘delegated by the party,
“ may institute or defend causés omthe part.of ‘one ‘who
“ js an idiot,-a madman, an old man,or one afflicted with
“ disease.”—If the father have retired from worldly af-
fairs, the whole management of the family devolves on
the san; .and in such case he may of course be sued.

C.

Right.—The father has absslute dominion during his
life: the children have nothing to do with the property,
or the claims on it, till after his decease. N E.



224 APPENDIX-TO

ZILLA OF CHITTORE.
Dec. 26,°1810.

For the statement and questions referred to the Pan-
tht, wd post, Append to ch. viii, p. 262.

AM.

1. Itis ordained in the Sastras, that a man living in

the same country, offers Pindu (rice to deceased fore-
fathers) as far as four degrees of descent; and he has
therefore.to that extent a right to demand a .share of his
ancestor'’s property; but that here it ceases, unless
there have been an absence in a distant country, .in

which ' case it extends to the seventh degree. .The

claimant being of the fifth degree in descent from the
first possessor, and not- appearing to come within the
exception, on this ground his claim fails.

(Slgnod) ALAsSINGA CnAnmn.

_ Remarlu
See Devalg,. cited. in 3. Dlg 10 and Vnhaspm
Id, 440. - C.
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ZILLA OF VIZAGAPATAM. |
August 25, 1810. N

A man having two wives, with two sons by his first,
and one by his second, during the minority of the lat-
ter, by deed divided his estate into four shares among
his three sons and himself; retaining the share of his
infant son, with whom he continued to live separately
from the others till his death; subsequent to which an-
other division took place, of some property that had
remained before undivided. Upon this second divi-
sion, it appears, by written evidence, that the mother re-
ceived from his brothers their younger brother’s share.—
Is it .competent to the younger brother, under these
circumstances, to call for a new division ?

' ] Answer.

The division by the father was légal, and cannot be
disannulled; nor can the younger son, who continued
to live with his parents, dispute it. The deed executed
upon the occasion is a bar to his present claim.

(Signed) Dusky NARRAIN, Sastree.
) " Remarks.

The answer takes no notice of the supplemental par-
tition, in which due care should have been taken of the
mingr's interests by his guardian; this appears however

Q
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to have been done by his mother (it must be presumed)
in that capacity. The sons were of course bound, by
the original partition made by their father, as far as
that went; being conformable to law. 3 Digest, 547.
texts xxxii. apd xxxiii. . C.
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ZILLA OF COMBACONUM.
Sept. 9, 1809.

-One Kistnama Naic, the father of Plaintiff and De-
fendant, thirty-six years ago, divided his estate between
his two wives, establishing, by deed, two shares to one of
them, and ope to the other. The Plaintiff and Defendant,
their sons, lived separately from that time, each with his
respective ‘mother; but, on the death' of t.he'fathgr,' they
joined in performing his ceremonies.—Is it competent to
the Plaintiff now to claim a new division, contrary to the
one that so took place, as stated ? | '

' . Answer.

The division made by the father, so many years ago,
haying taken effect, and it being Jawful, according to some
Bastras, for Sudras to divide their property between their
wives; -there.can be no new division now. -

(Signed) . P. VEncoo, Sactroe

Remarks.
See remiarks, p. However, long possession is also
alleged. =~ - . C.

The claim for a correction of the division (which
is certainly disputable) ought to have been made before
the property was taken by the respective parties. By
not then urging it, it is inferable, that the father's dispo-
sition of his property was acceded to at the time.
Without such acquiescence, he had, generally speaking,
no rlght to make such a one. : E.

- Q2 :
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. ZILLA OF SALEM.
April 9, 1808.
Annapoornyummall v. K. Avadany.

“The P]amtlﬂ' a widow with two sons, having, on
the death of her husband, lived with the Defendant; her
father-in-law, complains, that the latter has obhged her and
them to quit his house ; and she demands for herself and
them maintenance from Nov. _.1806, to July 1807,
amounting, at ten rupees péer month, to ninety rupees,
and also a provision to be settled for their future main-
tenance, till a partition of Defendant's property shall be
made, and her sons”shares assigned. To which the De-
fendant alleges, in answer, that he and his wife are very
old; that they are unable to.continue the support of the
Plaintiff and her family ; and that, after setting apart, out
of what property he has, as much as may suffice for the
marriage of his third son, and also for his and his wife’s
maintenance during their lives, and the life of the sur-
vivor, as well as for the expenses of their funeral ce-
remonies, he has no objection to- the residue being
d1v1ded —-Quest What are the rights of the partles"

. . Answer .

. The Plaintiff havmg two sons, and the Defendant
pleading his inability, as stated, and agreeing to divide, a
pertion of his property, exclusive of the land, ought to be
set apart for the marriage of his third son; then the land



CHAP. V. 229

v

should be divided into four shares; and, after allotting
one for the support of the Defendant and his wife, the
remaining three parts, together with the rest of his pro--
‘perty, being divided into three, should be distributed as
follows: viz. A share each should be given to the Defend-
ant’s second and third.sons, and a share to his grandsons,
 the sons of his elder son deceased by the Plaintiff.

(Signed) SiNeANA CH ARIA'B., Pandit.

Remarhs .

Thns dutnbut:on of the ‘property appears not to.be. cor-
rect. . Admitting that the grandsons, or their mother on
their part; might exact a partition, as the son might.have
done on his father's retirement from worldly affairs, (Mit.
on.Iuh. ch, i. .sect..ii.-§ 7.) still a father and his wife
should not have been restricted to-a single share for the

" maintenance of both, (Mit. on Inh. Id. § 9.) .nor-should
ha have been.excluded from partnclpatxon in the move-
ables, .as seems to be done.

:The appropriation made to defray the marriage of -
the son is.consonant to. an.express direction to that effect;
in case of partition. after a-father’s demise. See note on
Mit, on Inh. ch. i. sect. vii. § 4. S 'C.
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APPENDIX. TO CHAP. VI

tee a [ SN Bt

REMARKS BY MR. COLEBROOKE.

Accompanying Letter from him of May 18, 1812,(:) on
reference of question upon Adoption by Purchase.

SLavery is fully recognised in the Hindu law;
and the' various modes, by which a person becomes a
slave, afé enumérated -in’ passages, which wilt:be foand
quoted -iti' Jagahtathia's Digest, (vel. iii p.:294; and 228,
8ve. ed.) " éoitiprehending ‘eapture . -in) .war; volumtesy
submissibti 't slavery for . divers. causes'; . invobuntary;
a5 in pdytent of débt, or ‘by: way-of. punishmdat 7' Birth,
of offspfing of ‘a femalé slave; and’ gnﬁ, nle, or.. othér
transfer, by a former owner. . - ¥ chen s

Jaganriatha propasesto include atmng slaves boughtg
received in gift, and made by stipulation, childrers: givets;
‘sold; or-maade’ over for adoption, 'but not ‘regularly or
complétely adopted by due performence ofthe presevibed
religious. cérenonies: If this intérpretation: were. cor-
rect, it would be directly in point.  But I find no awthority
for it in the earlier writers ; and he himself acknowledges
it to be entirely his own, expressing surprise that so ap-
posite an interpretation should have been overlooked
by preceding authors.

It is founded on a passage of the Calica-purana,

(1) Aate, p. 134.
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the purport of which is, that children given, or other-

wise made over for adoption; but whose tonsure, and the

rest of the prescribed ceremonits, ‘are not duly per-
fornied in:the family name ‘of the adopter, must be pro-

nounced: slaves. The genuineness of the text, as a

passage - of that Pyrana, bas been questioned by some
suthots; ‘and it is apparently not authentic, being want-
ing in ‘many copies of the Calicg, and bearingthe look
of an' interpolation in those which do contain it, as it
does not connect well with the context. But, heing
quoted by most of the compilers on the subject of adop-
tion, many. of whom are writers of great anthority, it
must be received (whatever may be thought of its au-
thenticity) as the expression of a doctrine that has their
sanetion. The author of the Dattaca Mimamsa gives a
carefal exposition -of the whole passage; and, coming

to:that’ part of it whick .conveys, that “if tonsure, and

“the subspquent ceremontes ‘be duly performed in the
“ family name of the adopter himself, then only do’ the
s Datia and ‘the' rest become sons : otherwise' they are
s edlled- slaves,” . observes, that ¢ the: Critrima, and
¢ othets, .are ‘comprehended under the. term,. ¢ the
¢ resty’ forthey: becoine -séns by those- religious rites,
#¢:(Sawstara,) and not by:anere acceptance: Othierwise,
# that iy, if: tonsare and. the rest.of the ‘ceremonies be
% not performed, or if-the taking: be of one whose ton-
“.gure and‘ other ceremonies have been already com-
s pleted;: a state of .slavery w®msues, not the relation of

*:suwwy ‘for itiis consecration that produces this filiation -

“in like manner as a post is consecrated to be a sacri-
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“ ficial pillar.” - In his exposition of a’ subsequent part .
of the same passage, relating to the failure of adoption,
if the child be past the limited age, the author "remarks,
“ d state of slavery ensues, for there: is not the relation
“ of son, -and this-i§ a third cause of 'a slave resulting.”- -
It appears’ them to be ‘this author’s opinion, that if the-
adoption fail,”owing to the. requisite. cérémonies being
omitted by the adopter, or ‘being impracticable by rea-
son of the child’s age, or having been already performed,
the child falls to the condition of a slave. - :

‘Were it not for this authority, T should have been -
disposed to considér the words of the Calica-purana as -
figurative, and’ intended merely to declare’ the adoptlon
null; and of no effect.’ . :

‘A reférence to that part of : Jagannathas Dngest, thu '
has been alteady cited; (vol. ii. p. 236. and 229. 8vo.
ed.) will shew'that the 2d and 3d .of the Hindu tribes
aré not-considered to be. exempt from slavery ; but ‘the
Brahmin alene. - ' : : :

‘I should not apprehend, however, that any. d.lﬂiculty
‘will arise on this point, as the heirs of the deceased are
not’ likely to prefer any claim to the person and ser-
vices of the youth, as a part ‘of the inheritance, "and,” #
they did, there would be ground enough.for rejecting
it. -+ Children becoming slaves, through a failure in the
requisites of adoption, must be ranked in the most
favourable class, that-of slaves maintained in’ considers-
tion of service; :who- are entitled to - their- immediate
release, on' reliiquishing the maintenarice. Jaganna-
tha’s Digest, vol. ii. p. 247. 8vo. ed.
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BOMBAY.
Court of Adawlut at Broach

If a child be stolen and sold, and the pnrchuer re.
fuse to emancipate him, he should be liberated by the -
magistrate. But if the master, who claims, alleges that
he purchased him from his parents, and proves this to .
the satisfaction of the magistrate, he cannot be set at

liberty against the will.of his owner.
igued)

I

SHASTREE NIRBHUYARAM.

Remarks.
Purchase from father or mother is a valid title. See
Jagannatha, 2 Dig. 229. , C.
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BOMBAY. '
Court of Adawlut at Broach.

One received, during a time of famine, into the house
of another, gnd maintained, becomes thereby the slave of
- the person- who 30 takes him in, not releasible by the
.magistzate. But, in the instance befote the Oourt, the
mistress (a dancing girl) offering to reliquish the boy
in question, upon his aunt, the claimant, repaying het
the expense she has incurred on his account, he may
be emancipated, the magistrate being satisfied as to the
relationship of the claimant.

(Signed). SHASTREE NIRBHUYARAM.
Roop SHUNKIER.

Remark.
This is consonant to the passage of the Mitacshara,
cited in Jagannatha’s Digest, in commenting on a passage
of Nareda, 2 Dig. vol. ii. 243. . C.
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. . BOMBAY. . ,
Court of Adawlut at'Broach. -

One enslaved, in comsideration of maintenance, on the
amount disbursed for him being repaid, should be set at
liberty ; or, if stolen, and afterwards sold, on the price of
his keep, and the purchase money repaid with interest,
he should be emancipated. In the present instance, the
maintenance and price of the boy in question being
reimbursed, he should be restored to the claimant.

(Signed) SHASTREE NIRBHUYARAM.
Roor SHUNKIER.

Remark.

According to the Mitacshara, one enslaved by force,
“and one sold (and also one pledged or given) by thieves,
is released ; so is he who saves his master’s life. And
certain slaves, on relinquishing maintenance, ‘and reim-
‘bursement ;i.e. a slave maintained in a famine, and one
for maintenance, are emancipated on relinquishing main-
tenance, and repaying so much as has been consumed of
the master’s property from the commencement of their
servitude. But the slave for debt, and one pledged, are
emancipated by reimbursement; that is, on repayment,
with interest, of the sum which the owner received when
he pledged the slave, or that which the present owner
paid to the former creditor, to redeem the slave from his
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hands.—See Yajnyawalcya and Mitacshara, cited by
Jagannatha, 2 Dig. p. 243. 246.

In this case, it does not appear under what circum-
stances the slavery in' question arose. If by force, or
sale of thieves, it is wrong to require reimbursement of
maintenance. C.
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BOMBAY.
- Court of Adawhut at Broach.

A girl becoming a slave for subsistence is not liable to
be sold by her owner to another, without her consent ;
and the matter coming before the magistrate; he must
order her to be released. The right of sale is in parents.

' '(Signed)  WaLUBHRAM, Sastree.

, ~ Remark.

A slave for maintenance is émancipated on relinquish-
ing that maintenance, and reimbursiig the master his
: éxpenbeé. The right to reimbursement ‘might be trans-
ferred to another master; but no other, or greatér right,
can be made over to him by sale, from the former
qwner. - Cu






