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PREFACE.

- - - -

I HAVE endeavoured in this work to show, not only what the
Hindu Law is, but how it came to be what it is. Probably many
of my professional readers may think that the latter part of the
enquiry is only a waste of time and trouble, and that, in pursuing
it, I have added to the bulk of the volume without increasing its
utility. It might be sufficient to say that I have aimed at writing
a book, which should be something different from a mere practi-
tioner's manual.

Hindu Law has the oldest pedigree of any known system of
jurisprudence, and even now it shows no signs of decrepitude.
At this day it governs races of men, extending from Cashmere to
Cape Comorin, who agree in nothing else except their submission
to it. No time or trouble can be wasted, which is spent in in-
vestigating the origin and development of such a system, and the
causes of its influence. T cannot but indulge a hope that the very
parts of this work, which seem of least value to a practising lawyer,
may be read with interest by some who never intend to enter a
Court. I also hope that the same discussions, which appear to
have only an antiquarian and theoretical interest, may be found of
real service, if not to the counsel who has to win a case, at
all events to the judge who has to decide it.

The great difficulty which meets a judge is to choose between
the conflicting texts which can be presented to him on almost
every question. This difficulty is constantly increased by the
labours of those scholars who are yearly opening up fresh sources
of information. The works which they have made accessible are,
naturally, the works of the very early writers, who had passed into
oblivion, because the substance of their teaching was embodied in
more modern treatises. Many of these early texts are in conflict
with each other, and still more are in conflict with the
general body of law as it has been administered in our Courts.

An opinion seems to be growing up that we have been going
all wrong ; that we have been mistaken in taking the law from its
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more recent interpreters, and that our only safe course is to revert
to antiquity, and, wherever it may be necessary, to correct the
Mitakshara or the Daya Bhaga by Manu, Gautama, or Vasishtha.
Such a view omits to notice that some of these authors are perhaps
two thousand years old, and that even the Fast does change,
though slowly. The real task of the lawyer is not to reconcile
these contradictions, which is impossible, but to account for them.
He will best help a judge who 1s pressed, for instance, by a text
which forbids a partition, or which makes a father the ahsolute
despot of his family, by showing him that these texts were once
literally true, but that the state of society, in which they were true,
has long since passed away. This has been done to a considerable
extent by Dr. Mayr in h's most valuable work, Das Indische
Erbrecht. He seems, however, not to have been acquainted with
the writers of the Bengal school, and of course had no knowledge
of the developments which the law has received throuch nearly a
century of jud‘cial decisions. T have tried to follow in the conrse
marked out by him, and by Sir H. S. Maine in his well-known
writings. Tt would be presumption to hope that T have done so
with complete. or even with any considerable, success. But Thove
the attempt may lead the way to criticism, which will end in the
discovery of truth.

Another, and completely different current of opinion, is that of
those who think that Hindu Law, as represented in the Sanskrit
writings, has little application to any but Brahmans, or those who
accept the ministrations of Brahmans, and that it has no bearing
upon the life of the inferior castes, and of the non-Aryan races.
This view has been put forward by Mr. Nelson in his “ View of
the Hindu Law as administered by the Madras High Court.” 1In
much that he says I thoroughly agree with him. T quite agree
with him in thinking that rules, founded on the religious doctrines
of Brahmanism, cannot be properly applied to tribes who have
never received those doctrines, merely upon evidence that they are
contained in a Sanskrit law book. But it scems to me that the
influence of Brahmanism upon even the Sanskrit writers has been
greatly exaggerated, and that those parts of the Sanskrit law,
which are of any practical importance, are mainly based upon usage



PREFACE. xiii

which, in substance, though not in detail, is common, both to
Aryan and non-Aryan tribes. Much of the present work is devoted
to the elucidation of this view. T also think that he has under-
estimated the influence which the Sanskrit law has exercised, in
moulding to its own model the somewhat similar usages even of
non-Aryan races. This influence has been exercised throughout
the whole of Southern India during the present century by means
of our Courts and Pundits, by Vakils, and officials, both judicial
and revenue, almost all of whom, till very lately, were Brahmans.

That the Dravidian races have any conscious belief that they
are following the Mitakshara, I do not at all suppose. Nor has an
Englishman any conscious belief that his life is guided by
Lord Coke and Liord Mansfield. But it is quite possible that these
races may be trying unconsciously to follow the course of life which
is adopted by the most respectable, the most intellectual, and the
best educated among their neighbours. The result would be
exactly the same as if they studied the Mitakshara for themselves.
That this really is the case is an opinion which T arrived at, after
fifteen years’ acquaintance with the litigation of everv part of the
Madras Presidencv. Fven in Malabar T have witnessed continued
efforts on the part of the natives to cast off their own customs
and to deal with their property by partition, alienation, and
devise, as if it were governed by the ordinary Hindu T.aw. These
efforts were constantly successful in the provincial Courts, but were
invariably foiled on appeal to the Sndder Court at Madras, the
objection being frequently taken for the first time by an English
barrister. Tt so happened that, during the whole time of this
silent revolt, the Sudder Court possessed one or more judges, who
were thoroughly acquainted with Malabar customs, and by whom
cases from that district were invariably heard. Had the Court
been without such special experience, the process would probably
have gone on with such rapidity that, by this time, every Malabar
tarwdd would have been broken up. The revolt would have been
a revolution.

A third class of opinion is that of the common-sense English-
man, whose views are very ably represented by Mr. Cunningham
—now a Judge of the Bengal High Court— in the preface
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to his recent * Digest of Hindu Law.” He appears to look upon
the entire law with a mixture of wonder and pity. He isamused
at the absurdity of the rule which forbids an orphan to be adopted.
He is shocked at finding that a man’s great-grandson is his
immediate heir, while the son of that great-grandson is a very
remote heir, and his own sister is hardly an heir at all. He thinks
everything would be sct right by a short and simple code, which
would please everybody, and upon the meaning of which the
judges are not expected to differ. These of course are questions
for the legislator. not for the lawyer. I have attempted to offer
materials for the discussion by showing how the rules in question
originated, and how much would have to be removed if they were
altered. The age of miracles has passed, and I hardly expect to
see a code of Hindu Law which shall satisfy the trader and the
agriculturist, the Punjabi and the Bengali, the pundits of Benares
and Ramaiswaram, of Umritsur and of Poona. But I can easily
imagine a very beautiful and specious code, which should product
much more dissatisfaction and expense than the law as at present
administered.

I cannot conclude without expressing my painful conscious-
ness of the disadvantage under which I have laboured from my
ignorance of Sanskrit. This has made me completely depend-
ent on translated works. A really satisfactory trecatise on Hindu
Law would require its author to be equally learned as a lawyer
and an Orientalist. Such a work could have been produced by
Mr. Colebrooke, or by the editors of the Bombay Digest, if the
Government had not restricted the scope of their labours.
Hitherto, unfortunately, those who have possessed the necessary
qualifications have wanted either the inclination or the time,
The lawyers have not been Orientalists, and the Orientalists
have not been lawyers. For the correction of the many mistakes
into which my ignorance has let me, I can only most cordially
say : Ezoriare aliquis nostris ex ossibus ultor.

JOHN D. MAYNE.

INNER TEMPLE,
July 1878.
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HINDU LAW AND USAGE.

———

CHAPTER 1.

ON THE NATURE AND ORIGIN OF HINDU LAW.

§ 1. UNTIL very lately, writers upon Hindu Law have
assumed, not only that it was recorded exclusively in the
Sanskrit texts of the early sages, and the commentaries
upon them, but that those sages were the actual originators
and founders of that law. The earliest work which at-
tracted European attention was that which is known as the
Institutes of Manu. People talk of this as the legislation
of Manu ; as if it was something which came into force on
a particular day, like the Indian Penal Code, and which
derived all its authority from being promulgated by him.
Even those who are aware that it never had any legislative
authority, and that it only described what its author be-
lieved to be, or wished to be, the law, seem to imagine that
those rules which govern civil right$ among Hindus, and
which we roughly speak of as Hindu law, are solely of
Brahmanical origin. They admit that conflicting customs
exist, and must be respected. But these are looked on as
local violations of a law which is of general obligation, and
which ought to be universally observed ; as something to
be checked and put down, if possible, and to be apologised
for, if the existence of the usage is proved beyond dispute.

§ 2. On the other hand, those who derived their
knowledge of law not from books, but from acquaintance
with Hindus in their own homes, did not admit that
the Brahmanical law had any such universal sway. Mr.
Ellis, speaking of Southern India, says: * The law of the

Authority of
Sanskritlawyers

not universal.
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Smritis, unless under various modifications, has never been
the law of the Tamil and cognate nations” (a). The same
opinion is stated in equally strong terms by Dr. Burnell and
by Mr. Nelson in recent works (b). And Sir H. S. Maine,
writing with special reference to the North-West of India,
says: ‘“ The conclusion arrived at by the persons who
seem to me of highest authority is, first, that the codified
law—Manu and his glossators—embraced originally a
much smaller body of usage than had been imagined, and,
next, that the customary rules, reduced to writing, have
been very greatly altered by Brahmanical expositors, con-
stantly in spirit, sometimes in tenor. Indian law may be
in fact affirmed to consist of a very great number of local
bodies of usage, and of one set of customs reduced to
writing, pretending to a diviner authority than the rest,
exercising consequently a great influence over them, and
tending, if not checked, to absorb them. You must not
understand that these bodies of custom are fundamentally
distinct. They are all marked by the same general fea-
tures ; but there are considerable differences of detail ’ (c).

§ 3. I believe that even those who hold to their full extent
the opinions stated by Mr. Ellis and Mr. Nelson would
admit that the earliest Sanskrit writings evidence a state
of law which, allowing for the lapse of time, is the natural
antecedent of that which now exists. Also, that the later
commentators describe a state of things which, in its gen-
eral features, though not in all its details, corresponds fairly
enough with the broad facts of Hindu life. For instance, in
reference to the condition of the undivided family, the order
of inheritance, the practice of adoption, and the like. The
proof of the latter assertion seems to me to be ample. As
regards Western India, we have a body of customs, which
cover the whole surface of domestic law, laboriously ascer-

(a) 2 Stra. H. L., 163. See the futwahs of the pundits, Inderun v. Rama-
sawmy, 13 M. 1. A,,149;8. C,,8B. L. R,, 1; 8. C., 12 Suth. (P. C.), 41.

(b) Introdaction to the Daya-Vibhaga, 13; Varadarajah, 7; Nelson's View
of Hindu Law, Preface and Chap. i.; Nelson’s Scientific Study of Hindu Law
(1881). (¢) Village Communities, 62.



PARAS. 3 & 4.] NATURE AND ORIGIN OF HINDU LAW. 3

tained by local inquiry, and recorded by Mr. Steel ; whilst
many of the most important decisions in Borrodaile’s
Reports were also passed upon the testimony of living
witnesses. As regards the North-West Provinces and the
Punjab, we have similar evidence of the existing usages of
Hindus proper, Jains, Jats, and Sikhs, in the decisions of
the Courts of those provinces. As regards other parts of
India, the evidence is much more scanty. But it is a matter
of every-day experience that, where there existsa local usage
opposed to the recognised law-books, it is unhesitatingly
set up and readily accepted. As for instance, the exclu-
sion of women from inheritance in Sholapur, and the
practice of divorce and second marriages of females among
the Maravers in Southern India. No attempt has ever
been made to administer the law of the Mitakshara to the
castes which follow the Marumakatayem law in Malabar,
and the Alya Santana law in Canara, because it was per-
fectly well known that their usages were distinct. Else-
where that law is administered by native Judges, with the
assistance of native pleaders, to native suitors, who seek
for and accept it. If this law was not substantially in
accordance with popular feeling, it seems inconceivable
that those who are most interested in disclosing the fact
should unite in a conspiracy to conceal it. That there is
such an accordance appears to me to be borne out by the
remarkable similarity of this law to the usages of the Tamil
inhabitants of the north of Ceylon, as stated in the Thesa-
waleme (d). But the question remains, whether these
usages are of Brahmanical, or of local, origin ?  Whether
the flavour of Brahmanism, which pervades them, is a
matter of substance, or of accident? Where usage and
Brahmanism differ, which is the more ancient of the two ?
§ 4. It is evident that this question is one of the greatest Priority of usage
practical importance, and is one which a judge must fre- ‘i’;g’,ﬁ_’f’;“i“‘
quently, though perhaps unconsciously, answer before he
can decide a case. For instance, it is quite certain that
(d. See as to this work, post § 44.
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religious efficacy is the test of succession according to
Brahmanical principles. If, then, one of two rival claim-
ants appears to be preferable in every respect, except that
of religious efficacy, the judge will have to determine
whether the system which he is administering is based
on. Brahmanical principles at all. So as regards adoption.
A Brahman tests its necessity and its validity solely by
religious motives. If an adoption is made with an utter
absence of religious necessity or motive, a judge would
have to decide whether religion was an essential elementin
the transaction or not.

§ 5. My view is that Hindu law is based upon immemo-
rial customs, which existed prior to, and independent of,
Brahmanism. That, when the Aryans penetrated into
India, they found there a number of usages either the same
as, or not wholly unlike, their own. That they accepted
these, with or without modifications, rejecting only those
which were incapable of being assimilated, such as poly-
andry, incestuous marriages, and the like. That the latter
lived on a merely local life, while the former became incor-
porated among the customs of the ruling race. That when
Brahmanism arose, and the Brahman writers turned their
attention to law, they at first simply stated the facts as they
found them, without attaching to them any religious signi-
ficance. That the religious element subsequently grew up,
and entwined itself with legal conceptions, and then distort-
ed them in three ways. First, by attributing a pious pur-
pose to acts of purely secular nature. Secondly, by clog-
ging those acts with rules and restrictions suitable to the
assumed pious purpose. And, thirdly, by gradually alter-
ing the customs themselves, so as to further the special
objects of religion, or policy, favoured by Brahmanism.

§ 6. I think it is impossible to imagine that any body
of usage could have obtained general acceptance throughout
India, merely because it was inculcated by Brahman
writers, or even because it was held by the Aryan tribes. In
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Southern India, at all events, it seems clear that neither
Aryans nor Brahmans ever settled in sufficient numbers to
produce any such result (¢). We know the tenacity with
which Eastern races cling to their customs, unaffected by
the example of those who live near them. We have no
reason to suppose that the Aryans in India ever attempted
to force their usages upon the conquered races, or that they
could have succeeded in doing so, if they had tried. The
Brahman treatises themselves negative any such idea.
There is not an atom of dogmatism, or controversy, among
the old Sutra writers. They appear to be simply recording
the usages they observed, and occasionally stop to remark
that the practices of some districts, or the opinions of other
persons are different (f). The greater part of Manu is ex-
clusively addressed to Brahmans; but he takes pains to
point out that the laws and customs of districts, classes,
and even of families ought to be observed (g). Example
and influence, coupled with the general progress of society,
have largely modified ancient usages; but a wholesale
substitution of one set of usages for another appears to
me to be equally opposed to philosophy and to facts.

§ 7. The most distinctive features of the Hindu law are
the undivided family system, the order of succession, and
the practice of adoption. The two latter are at present
thoroughlysaturated with Brahmanism. Itsinfluenceupon
the family has only been exerted for the purpose of break-
ing it up. But in all cases, I think it will be satisfactorily
shown that Brahmanism has had nothing whatever to do
with the early history of those branches of the law ; that
these existed independently of Brahmanism, or even of
Aryanism, and that where the religious element has entered
into, and remodelled them, the change in this direction has

(¢) See Hunter's Orissa, i., 241, 285; Nelson's View, chaps. i. & ii.; Madura
Manual, Pt. IL, p. 11, Pt. IiL, ii.

(/) See Apast.,ii., vi., 14, §6—9 ; Gaut., xxviii., § 26,40. Dr. Jolly, referring to
the differences of doctrine among the Sudra writers, says: * It is hardly possible
to trace this diversity of doctrine to another cause than the difference of

sage subsisting between the divers times and countries in which the

P a
existing Dharmasutras had originated.” golly, Lect. 40.)
(g) See post § 42; see M. Miiller, A. 8. L., 50.

Distinctive fea-
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been absolutely modern. This view will be developed at
length in the course of the present work. It will be suf-
ficient here briefly to indicate the nature of the argument.

§ 8. The Joint Family is only one phase of that tendency
to hold property in community which, it is now proved,
was once the ordinary mode of tenure. The attention of
scholars was first drawn to this point by the Sclavonian
Village Communities. But it is now placed beyond doubt
that joint ownership of a similar character is not limited to
Sclavonian, or even to Aryan, races; but is to be found in
every part of the world, where men have once settled down
to an agricultural life (2). In India, such a corporate system
is universally found, either in the shape of Village Com-
munities, or of the simple Joint Family. So far from the
system owing its origin to Brahmanism, or even to Aryan-
ism, its most striking instances are found precisely in those
provinces where the Brahman and Aryan influence was
weakest. Asregardsthe Village Communities, the Punjab
and the adjoining districts are the region in which alone
they flourish in their primitive vigour. This is the tract
which the Arvans must have first traversed on entering
India. Yet it seems to have been there that Brahmanism
most completely failed to take root. Dr. Muir cites
various passages from the Mahabharata, which establish
this. The inhabitants, “ who dwell between the five rivers
which are associated with the Sindhu (Indus) as the
sixth,” are described as ‘ those impure Bahikas, who
are outcasts from righteousness.” ‘‘ Let no Arya dwell
there even for two days. There dwell degraded Brahmans,
contemporary with Prajapati. They have no Veda, no
Vedic ceremony, nor any sacrifice.”” * There a Bahika,
born a Brahman, becomes afterwards a Kshatriya, a
Vaiciya, or a Sudra, and eventually a barber. And again
the barber becomes a Brahman. And once again the
Brahman there is born a slave. One Brahman alone is
born in a family. The other brothers act as they will

(h) See —I-.,ave’.eye Propriété and Sir H. 8. Naine's Worke, passim. _
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without restraint”’ (). And they retain this character to
the present day, as we shall see that with them the religi-
ous element has never entered into their secular law. Next
to the Punjab the strongest traces of the Village Commu-
nity are found among the Dravidian races of the South.
Similarly as regards the Joint Family. Itstill flourishesin
its purest form, not only undivided but indivisible, among
the polyandrous castes of Malabar and Canara, over whom
Brahmanism has never attempted to cast even the hem of
its garment. Next to them, probably, the strictest survival
of the undivided family is to be found in northern Ceylon,
among the Tamil emigrants from the South of India. It
is only when the family system begins to break up that we
can trace the influence of Brahmanism, and then the
break up proceeds in the direct ratio of that influence (k).

§ 9. The case of inheritance is even more strongly in
favour of the same view. The principle that “ the right of
inheritance, according to Hindu law, is wholly regulated
with reference to the spiritual benefits to be conferred on
the deceased proprietor,” has been laid down on the highest
judicial authority as an article of the legal creed which is
universally true, and which it would be heresy to doubt.
It is strictly and absolutely true in Bengal. It is not so
elsewhere (!). Among the Hindus of the Punjab, the order
of succession is determined by custom, and not by spiritual
considerations (m). Throughout the Presidency of Bom-
bay, numerous relations, and especially females, inherit, to
whom no ingenuity can ascribe the slightest religious merit.
According to the Mitakshara, consanguinity in the male
line is the test of heirship, not religious merit. All those
who follow its authority accept agnates to the fourteenth
degree, whose religious efficacy is infinitesimal, in prefer-

(i) Muir, 8. T., ii., 482. See, too, Baden-Poweil—the Indisan Village Com-
munity, 1696, 181—136.

ik) See post chap. vii., § 261.

(1) This was long since pointed vut by Professor Wilson. See his Works, v.,
14.  Sir H. 8. Maine hax also had the hardihood to hint a disbelief of the doc-
trine. Village Communities, 53. )

(m) Punjab Customs, 1t ; Punjab Customary law, ii., 100—142.

Law of inherit-
ance.
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ence to cognates, such as a sister’s son, whose capacity
for offering sacrifices ranks very high. The doctrine that
heirs are to be placed in the direct order of their spiritual
merit was announced, for the first time, by Jimuta Vahana,
and has been expanded by his successors. But it rendered
necessary a complete remodelling of the order of succession.
Cognates are now shuffled in among the agnates, instead
of coming after them ; and the very definition of cognates
is altered, so as to exclude those who are actually named
as such by the Mitakshara. The result is a system whose
essence is Brahmanism, and whose logic is faultless; but
which is no more the system of early India, or of the rest
of India, than the English Statute of Distributions (»). In
Bengal, the inheritance follows the duty of offering sacri-
fices. Elsewhere, the duty follows the inheritance.

Law of adop- § 10. The law of adoption has been even more success-
sion. fully appropriated by the Brahmans, and in this instance
they have almost succeeded in blotting out all trace of a
usage existing previous to their own. There can be no
doubt that, among those Aryan races who have practised
ancestor-worship, the existence of a son to offer up the
religious rites has always been a matter of primary import-
ance. Where no natural-born son exists, a substituted son
takes his place. This naturally leads to the practice of
adoption. But apart from all religious considerations, the
advantages of having a son to assist a father in his life, to
protect him in his old age, and to step into his property
after his death would be equally felt, and are equally felt,
by other races. We know that the Sudras practised adop-
tion, for even the Brahmanical writers provide special rules
for their case. The inhabitants of the Punjab and North-
West Provinces, whether Hindus proper, Jains, Jats, Sikhs,
or even Muhammedans, practise adoption, without religious
rites, or the slightest reference to religious purposes. The
same may be said of the Tamils inCeylon. Eeven the Brah-
manical works admit that the celebration of the name, and

(n) As to the whole of this, see chap. xvi.
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the perpetuation of the lineage, were sufficient reasons for
affiliation, without reference to the rescue of the adopter’s
soul from Hell. In fact some of the very earliest instances
mentioned are of the adoption of daughters. This latter
practice is followed to the present day by the Bheels,
certainly from no motives of piety, and by the Tamils of
Ceylon. There can, I think, be no doubt that if the Aryans
brought the habit of adoption with them into India, they
also found it there already ; and that the non-Aryan races,
at all events, derive it from their own immemorial usage,
and not from Brahmanical invention. There seems, also,
every reason to believe that, even among the Aryan Hindus,
the importance now ascribed to adoption is comparatively
recent. Little is to be found on the subject in the works
of any but the most modern writers, and the majority of
the ancient authors rank the adopted son very low among
the subsidiary sons. The series of elaborate rules, which
now limit the choice of a boy, are all the offspring of a
metaphor ; that he must be the reflection of a son. These
rules may beappropriate enough to asystem which requires
the fiction of actual sonship for the proper performance of
religious rites ; but they have no bearing whatever upon
affiliation, which has not this objectin view, and, as we shall
find, they are disregarded in many parts of India where the
practice of adoption is strongly rooted. Yet the Brahmans
have created the belief that every adoption is intended to
rescue the soul of a progenitor from Put, and that it must
be judged of solely by its tendency to do so. And our tri-
bunals gravely weigh the amount of religious conviction
present to the minds of persons, not one of whom probably
connects the idea of religion with the act of adoption, more
than with that of procreation (o).

§ 11. If I am right in the above views, it would follow
that races who are Hindu by name, or even Hindu by reli-

(0) Manu gives & preference to th+ eldest son, on the ground that he alone
has been begotten from » sense of duty, ix., § 118, 119. See this subject discuss-

ed at length, post ch. v., § 185, et seq.
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gion (p), are not necessarily governed by any of the written
treatises on law, which are founded upon, and developed
from, the Smritis. Their usages may be very similar, but
may be based on principles so different as to make the
developments wholly inapplicable. Possibly all Brahmans,
however doubtful their pedigree, may be precluded, by a
sort of estoppel, from denying the authority of the Brahma-
nical writings which are current in their district (g). But
there can be no pretence for any such estoppel with regard
to persons who are not only not Brahmans, but not Aryans.
In one instance, a very learned judge, after discussing a
question of inheritance among Tamil litigants, on the most
technical principles of Sanskrit law, wound up his judgment
by saying, *“ T must be allowed to add that I feel the gro-
tesque absurdity of applying to these Maravers the doctrine
of Hindu Law. It would be just as reasonable to give them
the benefit of the Feudal Law of real property. At this late
dayit is,however,impossible to act upon one’s consciousness
of the absurdity ” (). I mustown I cannot see the impos-
gibility. In Northern and Western India, the Courts have
never considered themselves bound to apply these principles
to sects who did not profess submission to the Smritis. In
the case of the Jains, for instance, research has established
that their usages, while closely resembling those of ortho-
dox Hinduism, diverge exactly where they might be expect-
ed to do, from being based on secular, and not on religious,
principles (s). The Bengal Court, as might be anticipated,
1s less tolerant of heresy. But it is certainly rather start-
ling to find it assumed as a matter of course that the natives
of Assam, the rudest of our provinces, are governed by the
Hindu law as modified by Jimuta Vahana (¢). It would be
curious to enquire whether there was any reason whatever
for this belief, except the fact that appeals lay to the High

1m Mauy of f the Dravidian races, who are called Hindus, are worshippers of
snakes and devils, and are as indifferent to Vishnu a1ud Siva us ure the inhabit-
ants of Whitechapel.

(g) See Gopalaygan v. Raghupatiayyan, 7 Mad. H. C., 255.

(r) Holloway. ./ Muttu Vgtzm v. Dorasmga, 6 Mad. H. C., 34).

(8) Post § 46.

(t) Deepo Debia v. Gobindo Deb, 16 Suth., 42; 8. C.,, 11 B. L. §,, 181.
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Court of Bengal. It is a singular and suggestive circum-
stance that the Oriya chieftains of Orissa and Ganjam, who
are identical in origin, language and religion, have been
supposed to follow different systems of law; the system
ascribed to each being precisely that which is most familiar
to the Courts to which they are judicially subject ().

§ 12. On the other hand, while I think that Brahmani-
cal law has been principally founded on non-Brahmanical
customs, so I have little doubt that those customs have been
largely modified and supplemented by that law. Where
two sets of usage, not wholly reconcilable, are found side
by side, that which claims a divine origin has a great ad-
vantage in the struggle for existence over the other (v).
Further, a more highly developed system of law has always
a tendency to supplant one which is less developed. A very
little law satisfies the wants of rude communities. As they
advance in civilization, and new causes of dispute arise,
they feel the necessity for new rules. If they have none of
their own, they naturally borrow from their neighbours.
Where evidence of custom is being given, it is not uncom-
mon to find a native saying, ‘“ We observe our own rules.
In a case where there is no rule we ask the pundits.” Of
course the pundit, with much complacency, produces from
his Shasters an answer which solves the difficulty. Thisis
first adopted on his authority, and then becomes an accre-
tion to the body of village usage. This process would, of
course, beaided by the influence whi¢h the Brahmansalways
carry with them, by means of their intellectual superi-
ority. Dr. Jolly points out that a large number of law Com-
mentaries and Digests have been written either by Indian
Kings and Prime Ministers themselves, or under their
auspices and by their order (Jolly, Lect. 27). The Hindu

(u) See ux to Orissu, note to Bishenpirea v. Scogunda, 18. D., 37 (49, 51).
But in a case reported by Mr. MucNaghten from Orissa, 1n 1813, the futwah
was certainly given according to Mitakshara law. 2 W. MacN..306. In the case
of Parbats Kumnara v. Jagadis Chunder, both the Courts of India treated it as
undoubted that Orissa wns governed by Mitakshars law. 29 1. A., pp. 85, 68;5.C.,
29 Cal., pp. 440, 442. No decision on the point was given by the Privy Council.

As to Ganjam, see Raghunadha v. Broeo Kishoro,3 1. A..1564; 8. C., 1 Mad,, 69;
8. C., 26 Suth., 291. (v) See Maine’s Vill. Com., 52.

11
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judges were also Brahmans. Both writers and judges
would naturally tinge native usages with their own views,
and supplement them by their own doctrines. The change
must have gone on with great rapidity during the last
century, when so many disputes were referred to the
decision of our Courts, and settled in those Courts solely
in accordance with the opinions of the pundits (w).

§ 13. The practical result of this discussion, so far as it
may turn out to be well founded, seems to be—First, that
we should be very careful before we apply all the so-called
Hindu Law to all the so-called Hindus. Secondly, that in
considering the applicability of that law, we should not be
too strongly influenced by an undoubted similarity of usage.
Thirdly, that we should be prepared to find that rules, such
as rules of inheritance, adoption, and the like, may have
been accepted from the Brahmans by classes of persons who
never accepted the principles, or motives, from which these
rules originally sprung; and therefore, lastly, that we
should not rashly infer that a usage, which leads to neces-
sary developments, when practised by Brahmans, will lead
to the same developments, when practised by alien races.
It will not do so, unless they have adopted the principle as
well as the practice. 'Without both, the usage is merely a
branch severed from the trunk. The sap is wanting, which
can alone produce growth (z).

(w) Seepost § 40. The following remarks, drawn from the Census of 1831, appear to
have an important bearing on the subject:—* Hinduism includes a fluctuating mass
of beliefs, opinions, usages and observances, social and religious ideas, the exact
details of which it is impossible to reduce to anything like order, and in the most
diverse aspects of which it is impossible to recognise anything that is common.
A belief in the religious superiority of Brahmans, veneration for the cow, and
respect for the distribution of castes, are the el t8 of Hinduism, which are most
generally recognised as fundamental. But each and all of these has been rejected,
or is rejected by tribes, castes or sects, whose title to be included amongst Hindus
is not denied.” —(Census of 1891, N.-W. Province Report,192. ‘‘Asa generd !-ule
it would seem that it is more the effect of the exclnsiveness of their Hindu neigh-
bours than the efforts of the Gosaens, which induces these rude tribes to change
their social status. For, after all, it is a matter of socinl status more than anything
else. Hinduism asks for verylittle in the way of dogma or belief. A man may be
a theist or shamanist; it is all one so long as he conforms to certain prescril
usages; and if he consents to conform to them he is rewarded by a recognised
place in the Hindu system, without being troubled by questions regarding the
orthodoxy of his religious beliefs.”—-Census of 1891, Assam Report 1., 84.

(z) For a full discussion as to the cases in which Hindu law is made the rule
of decision in the Courts of British India,see W. & B. (8rd ed.), 1—7. Wherea
person fails to establish that he conforms to any religion which carries with it
any special form of law, his rights will be dealt with according to ** justice,
equity and good conscience.”” Raj Bahadur v. Bishen Dyal, 4 All., 343.




CHAPTER IIL
THE SOURCES OF HINDU LAW.

1. The Smritis, § 15. H 8. Schools of Law, § 83.
2. The Commentators, § 25. | 4. Judicial Decisions, § 38.

§ 14. I PROPOSE in this chapter to examine the sources
of Hindu Law, so far as they are to be found in the writings
of the early Sanskrit sages and their commentators. A
general reference to the accessibleauthorities on this branch
of the subject is given below (a). I have not thought it
necessary to give special references, unless where the state-
ment in the text was still a matter of controversy ; nor have
I attempted to make a show of learning, which I do not
possess, by referring at length to the works of Hindu writers,
of whom I know nothing but their names. Under this
branch of the subject, I shall offer some observations‘upon
those differences of opinion, which are generally spoken of
as constituting various ‘‘ schools of law.” I shall conclude
by making some remarks upon the influence which our
judicial system has exercised upon the natural development
of Hindu Law. The important subject of Custom will
be reserved for the next chapter.

§ 15. I. THE SMRITIS.—The great difficulty, which meets
us in the study of Hindu Law, is to ascertain the date to
which any particular statement should be referred. Chro-
nology has absolutely no existence among Hindu writers.

(a) See M. Miiller's Ancient Sanskrit Literature: Dr. Biihler’s Introduction
to the Digest of Hindu Law by West and Biihler; Colebrooke’'s Prefuces to the
Daya Bhaga and the Digest, and his note, 1 Stra. H. L., 315; the Preface to
Sir Thomas Strange’s Hindu Law; Dr. Burnell's Prefaces to his translations
of the Daya Vibhaga and Varadrajah, and the introduction to the first volume
of Morley’s Digest: Stenzler’s Preface to his translation of Yajnavalkya; Dr.
Jolly's Prefacc to Narada: Mayr, Ind. Erbrecht, 1—10, where the conclusions
of Professor M. Miiller and Dr. Biihler are adopted ; Professor Monier Williams’
Indian Wisdom ; N. Mandlik's Introduction and Appendix I.; Dr. Biihler’s
Introductions to Apastamba and Gautama, Vasishtﬁa. and Baudhayana, and
Mann ; Dr Jolly's Introduction to Vishnu. Sacred Books of the East, Vols. 1I,
VII, XIV and XXV. R. Sarvadhikari, § 4; Jolly, Lect. 1—69; Jolly, Recht
und Sitte, Chap. 1.

Chronology
non-existent.
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They deal in a vast, general, way with cycles of fabulous
length, which, of course, have no relation to anything real.
It is impossible to ascertain when the earliest sages lived,
or whether they ever lived. Most of the recorded names are
probably purely mythical. Tradition is of no value when
it has a fable forits source. Names of indefinite antiquity
are assumed by comparatively recent writers, or editors,
or collectors of texts. liven when we can ascertain the
sequence of certain works, it is unsafe to assume that any
statement of law represented an existing fact. To a Hindu
writer, every sacred text is equally true. Maxims, which
have long since ceased to correspond with actual life, are
reproduced, either without comment, or with a non-natural
interpretation. Extinct usages are detailed, without a sug-
gestion that they are extinet, from an idea that it is sacrile-
gious to omit anything that has once found a place in Holy
‘Writ. Inshort we have exactly the same difficulty in deal-
ing with our materials as a paleontologist would find, if
all the archaic organisms which he compares had been
discovered, not reposing in their successive strata, but
jumbled together in a museum.

§ 16. The two great categories of primeval authority are
the Sruti and the Smriti. Somewhere in the order of pre-
cedence, either between the Srutis and the Smritis, or more
probably after them, come the Puranas, which, according
to Colebrooke, ‘‘ are reckoned as a supplement to the
Scripture, and, as such, constitute a fifth Veda "’ (). The
Sruti is that which was seen or perceived in a revelation,
and includes the four Vedas. The Smriti is the recollec-
tion handed down by the Rishis, or sages of antiquity (c).
The former is of divine, the latter of human, origin. Where
the two conflict, if such a conflict is conceivable, the latter
must give way. Practically, however, the Sruts has little,
or no, legal value. It contains no statements of law,as such,
though its statements of facts are occasionally referred to

(b) Per Mahmood, J., Ganga Sahai v. Lekhraj Singh, 9 All., p. 289.
(¢) Manu, ii., §§ 9, 10; W. & B., 25; Jolly, Recht u. Sitte, 2.
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as conclusive evidence of a legal usage. Rules, as distinct
;rom instances, of conduct are, for the first time, em-
bodied in the Smriti. The Smriti, again, are found on
examination to fall under two heads, viz., works written
in prose, or in prose and verse mixed, and works written
wholly in verse. The latter class of writings, being fuller
and clearer, are generally meant when the term Smriti is
used ; but it properly includes both classes. To Professor
Max Miiller we owe the important generalisation that the
former, as a rule, are older than the latter. His views
may be summarised as follows (d).

§17. The first duty of a Brahman was to study the
Vedas. These were orally transmitted for many ages
before they were committed to writing, and orally taught,
as they are even at the present time (¢). Naturally many
various versions of the same Veda arose, and sects or
schools were formed, headed by distinguished teachers,
who taught from these various versions. To facilitate their
teaching they framed Sutras or strings of rules, chiefly in
prose, which formed rather a memoria technica by which
the substance of the oral lessons might be recalled, thana
regular treatise on the subject. Every department of the
Vedas had its own Sutras. Those which related to the
rules of practical life, or law, were known as the Dharma-
Sutras, and these last again were as varied as the sects, or
Charanas, {rom which they originated, and bore the names
of the teachers by whom they were actually composed, or
whose views they were supposed to embody. Thus the
Dharma-Sutras, which bear the name of Apastamba, Baud-
hayana, Gautama and the like, contain the substance of the
rules of law imparted in the Charanas which recognized
those teachers as their heads, or which had adopted those
names. Works of this class are known to have existed

Sutras.

more than two hundred years before our era. Professor ,

(d) See his letter to Mr. Morley, 1 M. Dig. Introd., 196 ; A. 8. Lit., pp. 1235—
184, 260,377, W. & B, 31.

(¢) See as to the introduction of writing, A. 8. Lit., 497; Ind. Wisdom, 253.

15
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Max Miiller places the Sutra period roughly as ranging
from B.c. 600-200. But the composition of these works
may have continued longer, and it cannot be asserted of
any particular Sutra now in existence that it is of the age
above specified.

§ 18. The Dharma-Sutras, which bear the names of Gau-
tama, Baudhayana, Apastamba, Vasishtha and Vishnu have
been translated, the last named by Dr. Jolly and the others
by Dr. Biihler (f). Asto their relative antiquity, Gautama
is the oldest of all, being quoted by Baudhayana who ranks
next in order of time. He belonged to the school of the
Sama Veda. His use of the word Yavana, a term applied
in very early Indian parlance to the Greeks, has been
supposed to mark his period as not earlier than 300 B.c.
The word, however, appears to have had other applications,
and Dr. Biihler considers that it would be unsafe to found
any opinion upon its use. At present nothing else is known
by which the date of Gautama can be even approximately
fixed (g). Next in point of time is Baudhayana. His Sutras
were originally studied by the followers of the Black Yajur-
veda alone, but subsequently were accepted by all Brah-
mans as an authority on the Sacred Law. He was
probably of Southern origin. Dr. Biihler considers that
a period counted by centuries elapsed between his date
and that of Apastamba, whom he places before the first
century B.c. (k). Apastamba was also an inhabitant of
Southern India, probably of the Andhra district, and a
follower of the same Veda as Baudhayana. He is re-
markable for the uncompromising vigour with which
he rejects certain practices recognized by the early
Hindu Law, such as the various species of sons, the
leoga. and the Paisacha form of marriage (7). Ex-

chred Boo]rs of the East, Vols. II., VII s.nd XIV,
) Biihler's Iutroduction to (vs.ut.nma, 45, 49, 66 ; Jolly, Recht u. Sitte, 5.

?) Biihler’s Introduction to Baudhayana, 29, 85, and to Apastamba, 18 22, 40.
Dr Jolly considers that the 4th Prusna of Bnudhnyura which is almaost wholly
written in verse, is probably a later addition, ard that the 3rd is also open to
suspicion, Recht u. Sitte, 4.

(2) Biikler’s Introduction to Apastamba, 16, 18, 30, 34 ; Jolly, Recht u. Sitte, 8.
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cept from quotations contained in his work there is
nothing to show the date of Vasishtha. He knew of
Yama, Gautama, Harita, and a Manu, the author of the
Manava Sutras. He may perhaps be supposed to have
known Baudhayana. Dr. Jolly considers that he quoted
from Vishnu, but in this opinion Dr. Biihler differs from
him. Vasishtha appears to have been a native of the
Northern part of India (k). No tradition exists as to the
authorship of the Vishnu-Sutra. Dr. Biithler and Dr. Jolly
agree in thinking that in its present form it has ‘been
recast with additions by those who, ignorant of its origin,
wished to attribute it to the God Vishnu. Much of the
work, both in style and substance, bears the mark of
extreme antiquity, and portions of it are thought by
Dr. Jolly to have been borrowed by Vasishtha or even
by Baudhayana. He, like Vasishtha, was a follower, of
the black Yajur-veda (/). Harita, Hiranyakesin, Uganas,
Yama, Kagyapa and Cankha, all of whom are quoted in
Colebrooke’s Digest and by the commentators, are also
of the Sutra period. Of these Harita is earlier than Baud-
hayana, and Hiranyakesin is later than Apastamba (m).

A manuscript of Harita has lately been found at Nasik.
From the account of it given by Dr. Jolly, it would
appear to contain much which, in language and subject,
evidences great antiquity, combined with passages on
the law of debts and on judicial procedure which are
quite of & modern character. Not only, therefore, is the
manuscript untrustworthy- in much which it contains,
but it is thoroughly defective in what it ought to contain.
Numerous quotations from Harita, which are found in
Baudhayana and Apastamba, and even in Hemadri, a
writer of the 13th century, are wanting in the Nasik
copy. Harita is supposed by Dr. Jolly to be the earliest
of the Smritis. The genuine portion of the manuscript

(k) Bihler's Introduction to Vasishtha, 16, 17, 21, 25 ; Jolly, Recht u. Sitte, 6.
(1) Dr. Jolly's Introduction to Vishnu. Lectnres, 38 W. & B., 35.
(m) Biihler’s Introduction to Apastamba, 28, 27,

2
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contains much upon ceremonial matters, moral precepts,
impurity, penance and the like : but it does not lead us to
suppose that we should derive from the complete work
anything of a legal character, except, perhaps, indications
of the dawning of secular law (n).

§ 19. The Dharma-Sastras, which are wholly in verse,
Professor Max Miiller considers to be merely metrical ver-
sions of previously-existing Dharma-Sutras. Dr. Biihler,
after pointing out “ that almost in every branch of Hindu
science, where we find text-books in prose and in verse,
the latter are only recent redactions of works of the
former class,” proceeds to say: * This view may be sup-
ported by some other general reasons. Firstly, if we
take off the above-mentioned Introductions, the contents
of the poetical Dharma-Sastras agree entirely with those
of the Dharma-Sutras, whilst the arrangement of the
subject-matter differs only slightly, not more than' the
Dharma-Sutras differ amongst each other. Secondly, the
language of the poetical Dharma-Sutras and Dharma-
Sastras is nearly the same. Both show archaic forms,
and in many instances the same. Thirdly, the poetical
Dharma-Sastras contain many of the Slokas or Gathas
given in the Dharma-Sutras, and some in an apparently
modified form. Instances of the former kind are exceed-
ingly numerous. A comparison of the Gathas from
Vasishtha, Baudhayana, Apastamba and Hiranyakesin
with the Manu Smuriti, shows that more than a hundred
of the former are incorporated in the latter.” And he
goes on to point out other instances in which passages
of Manu are only modernised versions of passages now
existing in Vasishtha's Sutra. In one case Manu (viii.,
§ 140) quotes Vasishtha on a question of lawful interest,
and the passage so quoted is still extant in the Sutras
of that author. The result in Dr. Biihler’s opinion is
that ““ it would seem probable that Dharma-Sastras, like
that ascribed to Manu and Yajnavalkya, are versifica-

(n) Recht u. Sitte, 8.
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tions of older Sutras, though they, in their turn, may

be older than some of the Sutra works which have

come down to our times” (0). A third work of a
similar class is that known by the name of Narada. All
of these are now accessible to English readers (p). Asto
relative age they rank inthe order in which they are named.
Their actual age is a matter upon which even proximate
certainty is unattainable.

§ 20. The Code of Manu has always been treated by
Hindu sages and commentators, from the earliest times, as
being of paramount authority, an opinion, however, which
does not prevent them from treating it as obsolete whenever
occasion requires (¢). No better proof could be given of
itsantiquity. Whether it gained its reputation from its in-
trinsic merits, or from its alleged sacred origin; or whether
its sacred origin was ascribed to it in consequence of its
ageand reputation, we cannot determine. The personality
of its author, as described in the work itself, is upon its
face mythical. The sages implore Manu to inform them of
the sacred laws. and he, after relating his own birth from
Brahma, and giving an account of the creation of the world,
states that he received the Code from Brahma, and commu-
nicated it to the ten sages, and requests Bhrigu, one of the
ten, to repeat it to the other nine, who had apparently for-
gotten it. The rest of the work is then admittedly recited,
not by Manu but by Bhrigu (). Manu, the ancestor of
mankind, was not an individual, but simply the impersonal

(o) W.& B., 42.

(p) Yajnavalkya has been wholly translated in German by Professor Stenzler
(1849). An English translation of the whole of the sscond Book, and of part of the
first, has been made by Dr. Roer (Calcutta, 1859). The entire work has lately
been translated by Mr. V. N. Mandlik (Bombay, 1880). Vrihaspati, whom
Dr. Biihler classes in the same category, is only known by fragments cited by
the commentators, and by Jagannatha in his Digest.

(9) See Preface by Sir W. Jones, p. 11, and general note at the end, p. 363
(London, 1796). V. N. Mandlik, Introduction, 46. Per curiam, 14 M. 1. A.,
570. Not only is Manu revered by the Hindu lawyers, but he is referred to as
of supreme weight by the Buddhisi writers of Barmah, Siam and Java. Jolly
Recht n. Sitte. 41—44.

(r) Manu, i., § 1—60, 119 ; iii., § 16; viii., § 304 ; xii., § 1. This fiction of recital
by an early sage is a sort of common form in Hindu works of no great antiquity.
W. & B, Introd., 24 (2nd ed.).

19
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and representative man. What is certain is, that among
the Brahmanical schools was one known as the school of
the Manavas, and that they used as their text for teaching a
series of Sutras, entitled the Manava-Sutras. The Dharma-
Sutras of this series are unfortunately lost, but it may
be supposed that they were, to a great extent, the concen-
trated essence from which the Manava Dharma-Sastras
were distilled. Whether the sect took its name from a
real teacher called Manu, or from the mythical being, can-
not now be known (s).

§ 21. The age of the work in its present form is placed by
Sir W. Jones at 1280 B.c. ; by Schlegel at about 1000 B.c. :
by Mr. Elphinstone at about 900 B.c. ; and by Professor M.
‘Williams at about the 5th century B.c. (). Professor Max
Miiller would apparently place it as a post-Vedic work, at a
date not earlier than 200 B.c. (¢). One of his reasons for
this view, viz., that the continuous slokas in which it is
written did not come into use until after that date, has been
shown not to be beyond doubt, as Professor Goldstiicker has
established their existence at an earlier period (v). In order
to determine the question of age, it is necessary to settle
whether the present rescension of Manu is the earliest or
the Jatest of the many which undoubtedly existed. The
introduction to Narada states that the work of Manu origi-
nally consisted of 1,000 chaptersand 100,000 slokas. Narada
abridged it to 12,000 slokas, and Sumati again reduced it
t04,000. The treatise which we possess has been supposed
to be a third abridgment, as it only extends to 2,685. We
also find a Vriddha, or old, Manu quoted, as well as a Bri-
hant, or great, Manu (w). Further, while the existing Manu
quotes from Vasishtha a rule which is actually found in his

(s) A. 8. Lit., 532 ; 1 M. Dig. Introd., 197 ; Ind. Wisd., 213 Jollv Lect. 47,
Recht u. Sitte; 18 Blihler's Introduction to Mum 14, 40, 9

(t) Ind. Wlsd 216 ; Elphmstone. 227; Stenz. Pref. tan.)nnvslk a, 10.

(u) A. 8. Lit., 6I (v) &B 43.

(w) Dr. Jo]l{ showa that these epithets have no historical slgmﬁcance, 'and
that in general the authors to whose names they are appended are more recent
han those with the same names and without the epithet, Lect., 65.
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treatise, Vasishtha in turn quotes from Manu verses two of
which are found still, and two of which are not found, one
of these latter being in a metre unknown to our Manu.
Obviously, the interval between the Manu quoted by
Vasishtha, and the Manu who quotes Vasishtha, must be
very considerable. Further, Baudhayana quotes Manu
for a proposition exactly the reverse of that now stated by
him (ix., § 89). Even in a work so late as the 6th cen-
tury A.D. verses are cited from Manu which can only be
found in part in the existing work. The same fact would
be apparent, as a matter of internal evidence, from the con-
tradictions in the code itself. For instance, it is impossible
to reconcile the precepts as to eating flesh-meat (z), or as to
the second marriage of women (y). Even as regards men,
some passages seem to indicate that a man could not marry
again during the life of his first wife, while in others second
marriages are expressly recognized and regulated (2). So
the texts which refer to the marriage of a Brahman with a
Sudra woman (@), and to the procreation of children upon a
widow for the bencfit of the husband (b), are evidently of
different periods. In former treatises Dr. Biihler had been
disposed to accept the view that the Manu which we possess
was the most recent form of the work. In the introduction
to his present translation, he has examined the whole ques-
tion again and has reached a different result. He considers
that the Manu which we now possess was a compilation
founded partly on a Sutra work of the Manava school of
very much greater antiquity and partly upon a floating mass
of proverbial wisdom which already existed in metrical form.
From this latter source the compiler, Manu, and the author
of the Mahabharata (3rd to 5th century A.p.) drew indepen-
dently of each other, though, in some instances, the Maha-
bharata appears to have borrowed directly from the present
Manava-Smriti, which it distinctly names. Further, he

(z) Mana,iv., § 250; v., § 7—057; xi., § 166 —159.

(y) Manuy, v, g 167, 160—165; ix., § 65, 76, 175, 176, 191,

(2) Mann, v., § 167; viii., § 204; ix., § 77—57, 101, 102.

(a) Manu, iii., § 13—19; ix., § 148155, 178; x., § 64—67.
(b) Mannu, ix., § 56—66, 120, 143, 162—165, 167, 190, 191, 203.
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relies on the discovery first made by Dr. Jolly that the
Dharma-Sastra of Vrihaspati (Circ. 600, A.p.), of which
only fragments now exist, was founded on a text of Manu
apparently the same as that which we have. On the whole,
he arrives at the conclusion that Bhrigu’s Sambhita is the
first and most ancient recast of a Dharma-Sastra, attributed
to Manu, which latter must be identified with the Manava
Dharma-Sutra. Though this recast must be considered
the work of one hand, the possibility that single verses may
have been added later or altered is of course not excluded.
The age of this version he places between the 2nd century
B.C., and the 2nd century A.D. (c).

§ 22. Next to Manu in date and authority is Yajnavalkya.
No Sutras corresponding to it have been discovered, and
the work is considered by Professor Stenzler to have been
founded on that of Manu. It has been the subject of
numerous commentaries, the most celebrated of which is
the Mitakshara, and is practically the starting point of
Hindu law for those provinces which are governed by
the latter. Of the actual author nothing is known. A
Yajnavalkya is mentioned as the person who received the
‘White Yajur-veda from the Sun, and this mythical per-
sonage is apparently put forward as the author of the law
book. Of course the two works are widely distant in point
of time, but Dr. Biihler is disposed to think that the
Dharma-Sastras, known by the name of Yajnavalkya, may
have been based on Sutras which proceeded from the
school which followed the Vedic author, or perhaps even
from that author himself (d). This, of course, is mere
conjecture. As in the case of Manu, an “old” and a
‘““ great’” Yajnavalkya are spoken of, evidencing the exis-
tence of several editions of the same work. Its date can
only be determined approximately within wide limits. It
is undoubtedly much later than Manu, as isshown by
references to the worship of Ganesa and the planets, to

(¢) Biihler's Yntroduciion to Manu 75——90.7}2—1 17. Introduction to Vaslsh;.h.
18—20; Jolly, Lect. 60 ; Recht u. Sitte, 14—18, 21.
(d) Yaj., 1., § 1; iii., §110; A. S. Lit., 329; W. & B, 47.
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the use of deeds on metal plates, and the endowment of
monasteries, while other passages, speaking of bald heads
and yellow robes, are supposed to be allusions to the
Buddhists (¢). Professor Wilson points out that * pass-
ages taken from it have been found on inscriptions in
every part of India, dated in the 10th and 11th centuries.
To have been so widely diffused, and to have then attain-
ed a general character as an authority, a considerable
time must have elapsed, and the work must date therefore
long prior to those inscriptions.” He considers that the
mention of a coin, Nanaka, which occurs in Yajnavalkya,
refers to one of the coins of Kanerki, and therefore
establishes a date later than 200 A.p. This inference,
however, is considered by Professor Max Maiiller to be very
doubtful. Passages from Yajnavalkya are found in the
Panchatantra, which cannot be more modern than the
end of the 5th century, (f), and it is quoted wholesale in
the Agni Purana, which is supposed to be earlier than
the 8th century (g). It seems therefore tolerably certain
that the work is more than 1,400 years old, but how
much older, it is impossible to state (A).

§ 23. The last of the complete metrical Dharma-Sastras
which we possess is the Narada-Smriti, which has been
recently translated by Dr. Jolly. The work, as usual, is

(e) Yaj., i., § 270, 271, 272, 284, 318; ii., § 195.
(/) Wilson’s Worke, iv., 89.
) Wilson's Works, iii., 87, 90. See Stenzler's Preface, 10; A. S. Lit., 380.

(h) The above conclusions are substantially the same as those arrived at by
Mr. V. N. Mandlik, in his Introduction, pp. 48—59. He says (p. 51): *‘ From
an examination of the Yajnavalkya Smriti and its comparison with others, I
may roughly state that I consider it to be later than Manu, Vasishtha, Gauta-
ma, Gankha, Likhita, and Harita, nearly contemporaneous with Vishnu and
prior to Parassra and others. It does not seem to have at nny one time formed
the distinct basis of the Aryan law, like Manu, Gautama, Qn.nkhu. Likhita, and
Parasara ; but us bearing the iinpress of the leading exponent of the doctrines
of the White Yajur-veda, it (onnes the principal guide of the fifteen Sakhas of
that Veda. These Sakhas, as we find from the Charana Vyaha and other
authorities, have chiefly predominated in the countries to the North of the
Narmada.” At p. 49, he says: Yajnavalkya himself is only one of the numer.
ous Smritikars, and his authority outsxide his own Sakha is of no peculinr im.
portance.” This latter rtat t i istent with the fact that the
commentators of every district of India refer to, and rely on, his authority.
Dr. Jolly saya: ** The composition of the metricsl Smriti of Yajnavalkya can-
not be referred to an earlier date than the first centuries o.n.” Lect. 49. In his
late work he places the probable dute somewhere nbout the 4th century A.D.
Recht u. Sitte, 21.

His age.

Narada.
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ascribed to the Divine sage Narada, and purports to have
been abstracted by him from the second abridgment of
Manu in 4,000 slokas. It differs from Manu, however,
in many most important respects, which are enumerated
by Dr. Biihler and Dr. Jolly. One point of even greater
importance than any mentioned by them is the rank he
gives to the adopted son. Manu places him third in the
order of sons, and Narada places him ninth, thereby ex-
cluding him from the list of collateral heirs (s). It is, of
course, possible, and I think probably, that in this respect
Narada may be really following what was the original and
genuine text of Manu. With this exception, if it be one,
the whole of Narada is marked by a modern air as com-
pared with Manu. Some of his rules for procedure in par-
ticular seem to anticipate the English principles of special
pleading (k). The same mode of comparison also estab-
lishes that Narada is more recent than Yajnavalkya. On
the other hand, his age is so much greater than that of the
Mitakshara that he is not only quoted throughout that
work, but quoted as one of the inspired writers. His views
also appear to be of a more ancient character than those
announced by Katyayana, Vrihaspati, Yama, and other
Smuritis referred to by the commentators. The result, ac-
cording to Dr. Jolly, is that the Narada-Smriti should be
placed about the 5th or 6th century, or perhaps a little
later ; that is to say, about midway between Yajnavalkya
and the time when the Smritis ceased to be composed.
Dr. Biihler has recently made the interesting discovery of
a fragment of a larger rescension of Narada than the one
translated by Dr. Jolly. It is evidently the edition which
was used by the earliest commentators, as it contains texts
ascribed by them to Narada which are not found in the
existing and abridged form of the work. Unfortunately -
the fragment does not extend beyond v. 19. Narada is
supposed by Dr. Jolly to have been a native of Nepa.l .

(¢) Manu, ix., §l59 Nar., xiii., § 46. (k) See Nar., i., § 50—67.
(0) Jolly, Lect. 64; Recht u. Sitte, 21.
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§ 24. Fragments of many metrical Dharma-Sastras, Fragmentary
which are now lost, are to be found in the writings of Dharma.-
commentators and in Digests. The most ancient and
important of these are the verses of Vrihaspati and
Katvayana. Both appear to belong to nearly the same
epoch, probably about the 6th or 7th century, and to be
founded upon Manu, with such enlargements and develop-
ments as a later form of society demanded (m). Of still
later date is a class of Smuritis, which are described by
Dr. Biihler as *““secondary redactions of metrical Dharma- %ﬂﬁm
Sastras.” Under this head he enumerates * the various
Smritis which go under the names of Angiras, Atri,
Daksha, Devala, Prajapati, Yama, Likhita, Vyasa, Sankha,
Sankha Likhita, Vriddha-Satatapa. All these works are
very small and of little significance. That they are really
extracts from, or modern versions of, more extensive
treatises, and not simply forgeries, as has been supposed,
seems to follow from this, that some of the verses quoted
by the older commentators of Yajnavalkya and Manu,
such as Vijnanesvara, are actually found in them, whilst
they cannot be the original works which those lawyers
had before them, because other verses quoted are not
found in them. In the case of the Vriddha-Satatapa
Smriti, the author himself states in the beginning that he
only gives an extract from the larger work” (n). Of
course, the texts contained in these works may be very
ancient, though the editions which contain them are com-
paratively modern. Many of the names in the above list
are actually enumerated by Yajnavalkya as original sources
of law (0). They must, therefore, have existed, though
not in their present shape, long before his time. Dr. Jolly
treats it as “ certain that the most recent metrical Smriti

(m) Jolly, Lect. 80—64 ; Recht u. Sitte, 26.

(n) W. & B.. 50 For com)lete list of the Smritin, see ihid., 13 ; 1 Morl. Dig.,
193 ; Ntokes, H. L. B., 5; Ind. Wisd., 211; V. N. Mundlik, xiv.; Jolly, Lect. 61 ;
Recht u. Sitte, 23.

(o) * Manu, Atri, Vishnu, Harita, Yajnavalkya, Usanas, Angiras, Yama,
Apastamba, Samvarta, Katyayana, Vrihaspati, Parasara, Vyasa, Sankha Lik-
hita, Dakshs, Gautama, Satatapa, and Vasishtha, are they who have promul-
gated Dharma-Sastrus.” Yaj.,i.,§4,5. Seean elaborate examination of these
works. V. N. Mandlik, Appz. 1.
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fragments must be older than the 11th and 12th centuries,
in which most of them are quoted as inspired writers by
Vijnanesvara and Apararka, and older for the most part
even than the 8th or 9th century in which many of them
are quoted by Medhatilhi” (p).

§ 25.I1. THE COMMENTATORS.—All the works which come
under the head of Smritis agree in this—that they claim,
and are admitted to possess, an independent authority.
One Smriti occasionally quotes another, as one judge cites
the opinion of another judge, but every part of the work
has the same weight, and is regarded as the utterance of
infallible truth. No doubt these Smritis exhibit the greatest
difference in their statements, owing to the lapse of time,
and, probably, in part to local peculiarities. Parasara, one
of the latest of this class, recognized this difference, and its
cause, and is recorded as laying down that the Institutes
of Manu were appropriate to the Krita Yuga, or first age ;
those of Gautama to the Treta, or second age; those of
Sankha and Likhita to the Dvapara, or third age ; and his
own to the Kali, or sinful age, which still continues (g).
Unhappily the legal portion of his work, which we may
imagine was founded on some attempt at historical prin-
ciples, has disappeared. Later writers assume that the
Smiritis constitute a single body of law, one part of which
supplements the other, and every part of which, if pro-
perly understood, is capable of being reconciled with the
other (r). Toa certain extent this may, perhaps, be true,
as none’ of the Dharma-Sutras, or Dharma-Sastras, pur-
port to cover the whole body of law (s). But the variances
between them are not, and could not in the nature of things
be, reconcilable. The unquestioning acceptance of the
whole mass of Smritis in bulk could only arise—first,
when their antiquity had become so great that the real

p) Jolly, Lect. 68.
q) 1 Stra. H. L. Pref., 12. Manu, as we now possess it, mentions all four
ages, i., § 81—86.
(r) It reems doubtful whether Munu considered that any texts, except those
of the Vedaa, were necessarily true, und therefore reconcilable. See ii., § 14, 16.
s) W. & B. (2ud ed.), Introd., 8, 32; Stenz. Preface, 6.
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facts which they represented had been forgotten, and
that a halo of semi-divinity had encircled their authors;
and, secondly, when the existing law had come to rest
on an independent foundation of belief, so as to be able
to maintain itself in defiance of the authorities on which
it was based. A direct analogy may be found in modern
theology, where systems of the most conflicting nature
are all referred to the same documents, which are equally
at variance with each other and with the dogmas which
they are made to support.

§ 26. The earliest commentary on Yajnavalkya is that
of Visvarupa. ‘ The author of the Mitakshara at the very
beginning of his work says that Yajnavalkya Smriti had
before his term been explained at length by Visvarupa in
words rather difficult to understand.” His commentary is
about two centuries older than that of Vijnanesvara. Till
very lately it was supposed to be lost, but quite recently a
copy was discovered in Malabar, which has been translat-
ed and published by S. Sitarama Sastri, a learned Vakil at
the Madras Bar (f), who made it known to me.

Far the weightiest of all the commentaries is that by Vij-
nanesvara, known as the Mitakshara («). Its authority is
supreme in the city and province of Benares, and it stands
at the head of the works referred to as settling the law in
the South and West of India. It is the basis of the works
which set out the law in Mithila. In Bengal alone it is,
to a certain extent, superseded by the writings of Jimut
Vahana and his followers, while in Guzerat the Mayukha
1s accepted in preference to it, in the very few points on

(¢) Visvarupa Preface.

(x) The portion of this work, which treats of Inheritance, is familiar to
students by Mr. Colebrooke’s translation. The portion on Judicial Procedure
has been transiated by Mr. W. MacNaghten, and forms the latter part of the first
volume of his work on Hindu law. A table of contents of the entire work will
be found at the end of the first volume of Borrodnile's Reports (folin 1825).

(v) Colebrooke’s note, 1 Stra. H. L., 317; W. & B., 10; Krishnaji v. Pandu-
rang, 12 Bom. H. C., 65 ; Collector of Madura v. Moottoo Ramalinga,12 M. 1. A,
437; 8. C., 10 Suth. (P. C.),17;8.C., 1 B. L. R. (P. C.), 1; Grdhari Lal v.
Government of Bengal, 12 M.1. A.,448; 8. C,, 1 B. L. R.(P. C.), 44 ; Jagannath
Prasad v. Ranjit Singh, 35 Cal., p. 367.
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fixed by recent research to be the latter part of the 11th
century (w). His work is followed, with occasional,
though slight, variances, by the writers to whom special
weight is attributed in the other provinces.

Another commentator of little later date than Vijnancs-
vara is Apararka, a sovereign who reigned in the Konkan
between 1140 and 1186. His views are very similar to
those of the Mitakshara, which, however, he never
mentions by name. His work is of paramount authority
in Kashmir, and is referred to with respect by many of
the later digests. A portion of it, stating the order
of succession, has been translated by Mr. Rajkumar
Sarvadhikari (z).

§ 27. The principal of the supplementary works in
Southern India are the Smriti Chandrika, the Daya-Vib-
haga, the Sarasvati Vilasa, and the Vyavahara Nirnayva (y).
The Smriti Chandrika was written by Devanda Bhatta
during the existence of the Vijayanagara dynasty in the
Deccan, and his date is stated by Dr. Burnell and by Dr.
Jolly to have been about the middle of the 13th century.
Rajkumar Sarvadhikari places him a century earlier.
The only translation as vet published is that by Kristna-
sawmy Iyer, Madras, 1867. Dr. Goldstiicker is stated
by Dr. Burnell (2) to have left an edition and translation
ready for the Press;but it appears never to have been
printed. The Sarasvati-Vilasa was written in the begin-
ning of the 16th or, according to Mr. Rajkumar Sar-
vadhikari, early in the 14th century by Pratapa Ruda
Deva, one of the kings of Orissa. It has recently been
translated by the Rev. Mr. Foulkes (a¢). To Dr. Burnell
we owe translations of the two other works above
mentioned. The Daya-Vibhaga was written by Madha-
viya, who was prime minister of several kings of the

(w) W. & B, 17.
(x) Sarvadhikari, 426; W. & B., 18; Jolly, Lect. 18.

(y) See Collector of Madura v. Moottoo Ramalinga, ante, § 26, note (v.)
(2) Pref. to Varadraja.

(a) Foulkes' Prefuce to Sarasvati-Vilasa, vii.
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Vijayanagara dynasty, and who flourished during the latter
half of the 14th century. The Vyavahara-Nirnaya was
written by Varadaraja, of whom his editor remarks: * it is
impossible to say any more than that he was probably a
native of the Tamil country, and lived at the end of the
16th or beginning of the 17th century.”

§ 28. The works which supplement the Mitakshara in
Western India are the Vyavahara Mayukha, and the Vira-
mitrodaya. Of these, the Mitakshara ranks first and para-
mount in the Maratha country and in Northern Kanara,
and Ratnagiri, while in Guzerat, and apparently also in the
Island of Bombay, the Mayukha is considered as the over-
ruling authority when there is a difference of opinion (J).
In Ahmednagar, Poona and Khandesh the Mayukha
appears to be an authority equal to, though not capable
of, over-ruling the Mitakshara (¢). The Mayukha has
been translated by Mr. Borrodaile, and quite recently by
Mr. V. N. Mandlik. It is written by Nilakantha, whose
family appears to have been of Mahratta origin, but settled
in Benares. He lived about 1600 A.D., and his works came
into general use about 1700. The Viramitrodaya was
written by Mitra Misra, and, like the Mayukha, follows the
Mitakshara in most points. Its composition may be as-
signed to the beginning of the 17th century (d). It has
lately (1879) been translated by Golapchandra Sarkar
Sastri. It is rather a Benares than a Bombay authority,
and of inferior weight to the Mayukha inWestern India (e).
Other works of authority in Western India are mentioned
by Dr. Biihler in his Introduction, but being untranslated
I have not referred to them any further.

§ 29.1In Mithila (or Tirhut and North Behar) the Mitak-

(b) W. & B, 89, 11, 19; Krishnaji v. Pandurang, ante, § 26, note (v); Lallu-
bhai v. Mankuvarbai, 2 Bom., 418 ; Balkrishna v. Lakshman, 14 Bom, 605 ;
Janks Bai v. Sundra, ib., 612, 623. The Mayukha is also said to be an authority

amount to the Mitakshara in the North Konkan. Sakharam v. Sitabai, 8

m., 353 ; Jankidai v. Sundra, 14 Bom., 624.

(c) Bhagirthé Bhai v. Kahnujirav, 11 Bom., 285, 294.

(d) W. & B., 22

(e) Collector of Madura v. Moottoo Ramalinga, 12 M. 1. A., 488, 466, ante,
$ 26, note (v); Dhondu Gurav v. Gangabai, 8 Bom., 369.
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shara is also an authority, though the pundits of that dis-
trict appear to be in the habit rather of referring to the
Vivada Chintamani and Vyavahara Chintamani of Vaches-
pati Misra, whose laws they say *“ are to this day venerated
above all others by the Mithilas,” and the Ratnakara and
theVivada Chandra (f). The date of the first-named work
is put by Mr. Colebrooke, writing in 1796, as ten or twelve
generations previously, that is, about the middle of the
15th century. The Vivada Chintamani has been translated
by Prossonno Coomar Tagore. The Ratnakara has been
translated by Golapchandra Sarkar Sastri. It purports to
be composed by Chandesvara Thakkura, prime minister and
son of another Prime Minister Viresvara Thakkura. He

‘styled himself the Conqueror of the Chiefs of Nepal, and

from internal evidence is shown to have flourished in A.D.
1314. Of what king he was prime minister he vouchsafes
noinformation. Of the other works, I only know the name.

§ 30. The two special works on adoption, viz., the Dat-
taka Chandrika and the Dattaka Mimamsa, possess at
present an authority over other works on the same subject,
which is, perhaps, attributable to the fact that they became
early accessible to English lawyers and judges from being
translated by Mr. Sutherland. Mr. W. H. MacNaghten
says of them (g): “In questions relative to the law of
adoption, the Dattaka Mimamsa and Dattaka Chandrika
are equally respected all over India ; and, where they differ,
the doctrine of the latter is adhered to in Bengal and by
the Southern jurists, while the former is held to be the -
infallible guide in the provinces of Mithila and Benares.”
This statement was accepted by the Judicial Committee in
the Ramnad case (), and has no doubt largely added to the
weight which the works would otherwise have possessed.
On the other hand, Mr. V. N. Mandlik states positively, as

(f) B:ttclxepltttjv Ra}xmdc 2\1 1. A, 134, Hb Coleb Pxef to Dig., 19
. MacN. Preface, xxiii. andp 7.

(Z) Collector of Madura v. Moottoo Ramnlmga 12M. 1. A,437;8.C.,10

Suth. (P.C.),17;S.C.,1 B. L. R. (P. C.), 1, See also Rungama\ -ltrhama.

A., p. o7
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to the Bombay Presidency, that the Dattaka Mimamsa
‘“ was not even known to the people in original for many
years after the publication of its translation under the
auspices of Government. And now the people are guided
by the Nirnaya Sindhu, the Viramitrodaya, the Kaustubha,
the Dharma Sindhu, the Mayukhas, and not by the
Mimamsa or the Chandrika’ (7). Mr. W. H. MacNaghten
had no special knowledge of Southern India. Itis possible
that he was equally mistaken as to the acceptance of these
works in the Madras Presidency (k). Probably his belief
that the Dattaka Chandrika was an authority in Southern
India arose from his supposing that it was written by
Devanda Bhatta, the author of the great southern work the
Smriti Chandrika. But there seems strong reason to doubt
this. The last verse of the original work expressly states
that the author’s name was Kuvera, but because the author
avowed himself to be the writer of the Smriti Chandrika,
which was supposed to be the well known .production of
Devanda Bhatta, the latter name was substituted by Mr.
Sutherland in his translation (). Now Mr.'V.N. Mandlik
points out that there were several works named Smriti
Chandrika by different authors, and that there is strong
internal evidence for supposing that the Dattaka Chandrika
and the Smriti Chandrika of Devanda Bhatta were by
different writers, while the influence possessed by the

) V. N. Mandlik, Introduction, 73. Sce per Malhmood, J.,9 All., 322, West
and Biihler sav of the Dattaka Mimamsa and Dattaka Chandrika and the position
to which they are entitled in Western India that “ as supplementary to the Mitak-
shara and Mayukha these may fairly be regarded as tEe principar authorities,”
p- 864. In a Full Bench decision of the Bombay High Court the judges stated that
the Dattaka Mimamsa and Dattaka Chandrika were regarded by the Court as the
leading authorities on adoption, and they declined to allow the reasonings of
Mr. Mandlik to alterthe usage of the Court in that respect. Waman Raghupati
v. Krishnaji, 14 Bom., 259. The same question, as to the weight to be ascribed
to these works, arose still more recently in two cases from Allahabad. Beni
Prasad v. Hardai Bibi, 14 All,, 67. Bhagwan Singh v. Bhagwan Singh, 17 All,
(F. B., 294), in both of which the two treatises were held to be of slight authority,
while, in the latter, Edge, C. J., entered into an elaborate argumwent to prove
that Nanda Pandita was not an authority at all in Benares. Both these cases
were considered on appeal by the Judicial Committee, and in each it was held
that, although caution was required in accepting their glosses where they
deviate from, or add to the Smritis, it was clear that both works must be accepted
as bearing high authority for 80 long a time that they have become embedded in
the generallaw. 26 I. A., pp. 181, 161,

(k) See Nelson's Scientific Study, 87 n., citin:; & native of Madras on this point.

(1) Stokes H. L. B., 662.
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former work in Bengal could only be accounted for by
supposing that it was really written by Kuvera, who was
a Bengal author (m).

Nanda Pandita, the author of the Dattaka Mimamsa, was
a member of a Benares family, whose descendants of the
ninth generation are stated by Mr. V. N. Mandlik to be
still flourishing in Upper India. He must, therefore, have
lived about 250 or 300 years ago (n). The Dattaka Chan-
drika 1s said to be the earlier work, though, of course, the
doubt, as to its authorship, makes it impossible to fix the
date with certainty (o).

A collection of texts on adoption from the Dattaka Mi-
mamsa, the Dattaka Chandrika, and five other works on
adoption has been published by Mr. P. C. Tagore (Calcutta,
1867) under the title Dattaka Ciromani. It is not yet
translated. Dr. Jolly, as an appendix to his lectures, has
translated the most important passages of this work.

§ 31. In Bengal the Mitakshara, and the works which
follow it, have no authority, except upon points where the
law of that province is in harmony with the rest of India.
In respect to all the points on which they disagree, the
treatise of Jimuta Vahana is the starting point, just as that
of Vijnanesvara is elsewhere. Little is known either of his
identity or of his age. Mr. Colebrooke’s suggestion that
he may be identified with the founder of the dynasty of
Cilahara in Western India is no longer tenable, as Cilahara
himself has been proved to be a merely fabulous character.
Many portions of his work are supposed to be a refutation
of the Mitakshara, and he is expressly named and followed
by Raghunandana, who lived in the beginning of the 16th
century. On the other hand, he quotes the commentary of

(m) V. N. Mandlik, Introduction, 73. In this opinion he is supported by Dr.

Biihler (W & B., 10n.) and by Dr. Jolly. The latter writer says that, in the
inion of eminent Bengal pundits, the narne Kuvera is itself merely a nom de

plume, Jolly, Lect. 22. .

n) V. N. Mandlik, Introduction, 72 and p. 488.

go) Jolly, Lect. 23, per Banerji, J., 17 All., p. 813, Sutherland’s Preface. Stokes
. B., 527.
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Govindaraja, which was written in the 12th century. His
date must lie between the 13th and 15th centuries (p). His
authority must have been over-powering, as no attempt
seems ever to have been made to question his views, except
in minute details ; and the principal works of the Bengal
lawyers, since his time, have consisted in commentaries on
his treatise. Particulars of these works will be found in
Mr. Colebrooke’s Prefaces to the Daya Bhaga and to Jagan-
natha’s Digest. The Dayatatwa by Raghunandana has
been translated by Golap Chandra Sarkar. The only other
work of the Bengal school, which I know of in an English
form, is the Daya Krama-Sangraha by Sri Krishna Tarka-
lankara. translated by Mr. Wynch. It is very modern, its
author having lived in the beginning of the last century ;
but it is considered as of high authority. It follows, and
develops, the peculiarly Brahmanical views of the Daya
Bhaga.

Dr. Jolly suggests that the isolation of the Bengal school
may be more apparent than real, and may be accounted for
by the loss of many works quoted in the Daya Bhaga, which
may have formed intermediate links between the Bengal
doctrines and the teaching of the other schools. Many of
his doctrines may be traced to texts which are controverted
in the Mitakshara, and some are identical with those of the
Mithila writers (q).

§ 32. Before quitting this part of the subject, a few words
should be said as regards two digests made under Furopean
influence. I mean the Vivadarnava Setu, compiled at the
request of Warren Hastings, and commonly known as
Halhed’'s Gentoo Code, from the name of its translator ;
and the Vivada Bhangarnava, compiled at the instance of
Sir William Jones by Jagannatha Turkapunchanana, and
translated by Mr. Colebrooke, which is generally spoken of
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in its English garb, is quite worthless. It was translated

(p) Jolly, Lect. 22; Sarvadhikari (403).
(q) Jolly, Lect. 25.
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by Mr. Halhed, not fromn the original Sanskrit, of which he
was ignorant, but from a Persian version supplied to him
by his interpreter, which Sir W. Jones describes as ““ a
loose,'injudicious, epitome of the original Sanskrit, in which
abstract many essential passages are omitted, though seve-
ral notes of little consequence are interpolated from a vain
idea of elucidating, or improving, the text ” (r). No such
drawback exists in the case of the latter work, which was
translated by one who was not only the greatest Sanskrit
scholar. but the greatest Sanskrit lawyer, whom England
has ever produced. But Mr. Colebrooke himself early
hinted a disapproval of Jagannatha’s labours as abounding
with frivolous disquisitions, and as discussing together
the discordant opinions maintained by the lawyers of the
several schools, without distinguishing which of them is the
received doctrine of each school, or whether any of theni
actually prevail at present. This feature drew down upon
the Digest the criticism of being *“ the best law-book for a
Counsel and the worst for a Judge ”’ (s). On the other hand,
Mr. Justice Dwarkanath Mitter, who was of the greatest
eminence as & Bengal lawyer, lately pronounced a high
eulogium upon Jagannatha and his work, of whom he says :
“1 venture to affirm that, with the exception of the three
leading writers of the Bengal school, namely, the author
of the Daya Bhaga, the author of the Dayatatwa, and
the author of the Daya-kramasangraha, the authority of
Jagannatha Turkapunchanana is, so iar as that school is
concerned, higher than that of any other writer on Hindu
law, living or dead, not even excluding Mr. Colebrooke
himself ’ (¢). It certainly seems to me that Jagannatha's
work has fallen into rather undeserved odium. As a
repertory of ancient texts, many of which are nowhere else
accessible to the English reader, it is simply invaluable.
His own commentary is marked by the minute balancing

(r) Pref. to Colebrooke’s Digest, 10.

(s) Pref. to Digest, 11; Pref. to Daya Bhaga; 2 Stra. H. L., 176 ; Pref. to
Stra. H. L., 18.

(t) Kery Kolitany v. Moneeram, 13 B. L. R., 50; 8. C., 19 Suth., 394.
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of conflicting views, whichis common to all Hindu lawyers.
But as he always gives the names of his authorities, a very
little trouble will enable the reader to ascertain to what
school of law they belong. His own opinion, whenever it
can be ascertained, may generally be relied on as represent-
ing the orthodox view of the Bengal school.

§ 33. The Mimamsa of Jaimini “ consists chiefly of a
critical commentary on the Brahmana or ritual portion of
the Veda in its connection with the Mantras.” “ 1t does not
concern itself, like the other systems, with investigations
into the nature of Soul, Mind, and Matter; but with a
correct interpretation of the ritual of the Veda, and the solu-
tion of doubts and discrepancies in regard to Vedic texts
caused by the discordant explanations of opposite schools.
Its only claim to the title of a philosophy consistsin its mode
of interpretation, the topics being arranged according to
particular categories (such as authoritativeness, indirect
precept, etc.), and treated according to a kind of logical
method, commencing with the proposition to be discussed,
the Purvapaksha or primi facte and wrong view of the
question, the Uttara-paksha a refutation of the wrong
views, and the conclusion” (x). His age is unknown, but
it must have been earlier than the Mitakshara, as passages
from his works are referred to by Vijnaneswara as the
Sutras of a venerable author (v). Though primarily in-
tended for exposition of the Vedas, the rules laid down by
Jaimini have been considered by later writers as authori-
tative in discussing doubtful questions of law (w).

In Mr. Siromani’s Commentary on Hindu law (z), he
gives 26 rules of interpretation, many of them being such

() Indian Wisdom, 108 : Mimamsa means investigation of the meaning of the
Veda, ib. 214, note. Jaimini’s treatise is also spoken of as the Purva or earlier
Mi , in opposition to the Uttara or later Mimamsa by Vyasa.

(v) Mit. I.,1,§10;1,9,§11;1I1,1, § 84.

(w) (Colebrooke’s Transactions of Roysl Asiatic Society, I1., 457. Golapchandra
Sarkar on adoption, 74. Cited 14 All, p. 71). It has been partly edited and
translated by Dr. Ballantyno; but is practically inaccessible to any but Sanskrit
scholars. (z) Calcutta, 1885, pp. 47—54.
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as would be applied by any lawyer in the construction of a
statute or document; as for instance, that an apparent
contradiction of texts is to be ascribed to their applying to
different fields of law, or by supposing that the one contains
the general rule, and the other a special rule, or, in a very
extreme case, by holding that the matter in question is
optional, to do or not to do. As regards that apparent
balancing of conflicting opinions, which is so common
among Hindu writers, he states that ““ if the same text is
interpreted in different ways, in the same work, then the
interpretation last proposed is to be accepted as correct in
the opinion of the author.” * If two reasons are given, in
the same clause, for any particular proposition, the reason
last given is said to be by way of Sadhak or additional
support, and the last reason may be rejected.” ‘ When,
in order to establish any particular proposition, several
reasons are given in successive clauses, each successive
reason being preceded by such words as and, or, etc., then
the reason last given is to be accepted as correct in the
opinion of the author.”

§ 34. In a recent case, one of Jaimini's rules assumed "
great importance. The text to be interpreted was that of
Vasishtha “ Let no man give or receive an only son, since
he must remain to raise up a progeny for the obsequies of
ancestors.” In reference to this text, Mr. Mandlik says
(p- 499) : “Itis a rule of the Purva-Mimamsa that all texts
supported by the assigning of a reason are to be deemed
not as vidht (an injunction), but simply as artha-vada
(recommendatory). When a text is treated as an artha-
vada, it follows that it has no obligatory force whatever.”
Accordingly,in the case which turned upon this text, it was
treated as having no binding authority. When the Judicial
Committee had to deal with this matter in appeal, they say
of Jaimini’'s rule: “ That if sound, would be conclusive as
to Vasishtha's text. But it is rather startling, and a very
intimate acquaintance with the Smritis would be needed
before admitting its truth. It has not been brought for-
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ward in any case prior to this case from Allahabad. It
may, however, fairly be argued that one who, having the
power to give an absolute command, gives an injunction
not expressed in unambiguous terms of absolute command,
but resting on a reason, is addressing himself rather to the
moral sense of his hearers than to their duty of implicit
obedience” (y).

The rule, if finally accepted as a governing principle of
interpretation, would be of such a far-reaching character,
that it may be advisable to examine whether such a novel
and disturbing element should be added to the difficulties
which already encompass every discussion upon Hindu law.
It must be admitted that the rule does not carry its own
evidence with it, like a rule of grammar. Nor can it be
shown that it was ever accepted by the Rishis, to whose
words it is applied, or that it was thought of by anybody
before it was evolved by Jaimini. Nor can it rest on his
personal authority, unless it can be shown that it has
received general acceptance as part of the law of the

-country. And here it is remarkable that during the present
century, no previous instance can be produced in which
it has been relied on by any pundit, or vakil, or Native
Judge, though numberless cases must have arisen in which
it would have settled the controversy. It must, therefore,
rest upon somne obvious accordance with natural logic, and
must apparently harmonise with the style of the early
sages. In the case of a merely earthly judge, if he states a
rule of law without anything more, his statement carries
with it exactly the weight due to his authority. If he
proceeds to say %Vhy he states the law to be so, his
reasons can be discussed and rejected. But in the case
of the early sages, who are either themselves Divine,
or are speaking the language of the Deity, every word,
whether rule or reason, is equally inspired, and is entitled
to equal respect. It is still necessary to put a construc-

(y) Beni Prasad v. Hardai Bibs, 14 All., p%.o73, 106, 126 ; Radha Mohun v.

Hardai Bibi, 26 1. A., p. 146; S. C., 21 All,, 460.
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tion upon the words, and to see whether the speaker
intended to order, or to advise. But it is difficult to see
how an apparent order, which it is impossible to disobey,
can be deprived of its character, because it is followed
by a reason, which it is impossible to dispute. The
second branch of the test would involve an exhaustive
examination of all the Smritis. A few instances, however,
lie upon the surface, which suggest a doubt as to the
practical value of the rule. Probably the earliest Rishi,
who spoke of a widow as heir to her husband, is Vrihas-
pati. He states her right distinctly and positively, and
then follows it up with the very satisfactory reason—‘* Of
him whose wife is not deceased half the body survives.
How should another take the property, while half the
body of the owner lives ?”’ (z). So Manu gives a reason
for the position which he assigns to the son of an appoint-
ed daughter, and to the son of an ordinary daughter (a).
No one, I suppose, doubts that these texts are mandatory.
It is also to be remarked that, when a commentator cites
a text which contains a reason, he generally leaves the
reason out, as for instance, in quoting Vasishtha as to the
adoption of an only son, and Vrihaspati as to the succes-
sion of a widow (b). This would indicate that he did not
suppose that the reason nullified the text. Apparently
the reason was intended to strengthen the injunction,
where the sage was stating a rule which had not been laid
down by his predecessors. It is probable that Jaimini’s
principles of interpretation, which were intended to
elucidate Vedic ritual, are incapable of universal appli-
cation to secular law. )

Only two § 35. III. DIFFERENT ScHOOLS OF LAw.—The term

sehools of Law. < 55hool of law,” as applied to the different legal opinions
prevalent in different parts of India, seems to have been
first used by Mr. Colebrooke (c). He points out that there

(2) 8 Dig., 456. (a) Manu IX., 130, 183, 189. (&) Mit. I.,11,§11; 11,11, §6

(c) 1 Stra. H. L., 815. As to the mode in which such divergences sprung up,
see the remarks of the Judicial { ommittee in the Ramnad case, Collector of
Madvrav. Mootoo Ramalinga,12 M. 1. A., 436; 8. C.,10 Suth. (P.C.),17; 8. C,
1B.L.R.(P.C.),1.
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really are only two schools marked by a vital difference of
opinion, vtz., those who follow the Mitakshara, and those
who follow the Daya Bhaga. Those who fall under the
former head are again divided by minor differences of
opinion, but are in principle substantially the same. Of
course in every part of India, though governed by practi-
cally the same law, the pundits refer by preference to the
writers who lived nearest to, and are best known to, them-
selves ; just as English, Irish, and American lawyers refer
to their own authorities, when attainable, on any point of
general jurisprudence. This has given rise to the idea
that there are as many schools of law as there are sets of
local writers, and the sub-division has been carried to an
extent for which it is impossible to suggest any reason or
foundation. For instance, Mr. Morley speaks of a Bengal,
a Mithila, a Benares, a Maharashtra, and a Dravida School,
and sub-divides the latter into a Dravida, a Karnataka
and an Andhra division (d). So the Madras High Court
and the Judicial Committee distinguish between the
Benares and the Dravida schools of law (e), and a
distinction between an Andhra and a Dravida School has
also received a sort of quasi-recognition (f). On the other
hand, Dr. Burnell ridicules the use of the terms Karnataka
and Andhra, which he declares to be wholly destitute of
meaning, while the term Dravidian has a very good
philological sense, but no legal signification whatever.
Practically he agrees with Mr. Colebrooke in thinking that
the only distinction of real importance is between the
followers of the Mitakshara and the followers of the Daya
Bhaga (g).

§ 36. In discussing this subject, it seems to me that we

(d) 1 M. Dig. Introd., 221. In tkis he is supported by Mr. Rajkumar Sarva-
dhikari (p. 409), who (p. 334) traces the origin of divergent opinions on questions
of law to the teaching of Srikara in the 11th century.

(e} See the Ramnad adoption suit, 2 Mad. H. C., 206 ; 12M.1 A., 397, supra
note (c).

(f) Narasammal v. Balaramacharlu, 1 Mad. H. C., 420.

(g) Pref. to Varadarajah, 5; Nelson’s View of Hindu Law, 21: V. N. Mand-
lik. Introduction, 70. 8ee the remarks of Mahmood, J., in Ganga Sahai v.
Lekhraj Singh, 9 All, p. 290.
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must distinguish between differences of law arising from
differences of opinion among the Sanskrit writers, and
differences of law arising from the fact that their opinions
have never been received at all, or only to a limited ex-
tent. In the former case there are really different schools
of law; in the latter case there are simply no schools.

I think it will be found that the differences between the
law of Bengal and Benares come under the former head,
while the local variances, which exist in the Punjab, in
Western, and in Southern, India, come under the latter
head.

§ 37. Any one who compares the Daya Bhaga with the
Mitakshara will observe that the two works differ in the
most vital points, and that they do so from the conscious
application of completely different principles. These will
be discussed in their appropriate places through this work,
but may be shortly sumnmarised here.

First : the Daya Bhaga lays down the principle of
religious efficacy as the ruling canon in determining the
order of succession ; consequently it rejects the preference
of agnates to cognates, which distinguishes the other
systems, and arranges and limits the cognates upon prin-
ciples peculiar to itself (k).

Secondly : it wholly denies the doctrine that property
is by birth, which is the corner-stone of the joint family
system. Hence it treats the father as the absolute owner
of the property, and authorises him to dispose of it at
his pleasure. It also refuses to recognize any right in
the son to a partition during his father’s life (7).

Thirdly : it considers the brothers, or other collateral
members of the joint family, as holding their shares in
quasi-severalty, and consequently recognizes their right to
dispose of them at their pleasure, while still undivided (k).

Fourthly : whether, as a result of the last principle, or
upon independent grounds, it recognizes the right of a

(k) See post Chap. xvi. (#) See post § 248, 259. (k) See post § 265.
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widow in an undivided family to succeed to her husband’s
share if he dies without issue, and to enforce a partition
on her own account ().

It is usual to speak of the doctrine factum valet as one
of universal application in the Bengal school. But thisis
a mistake. When it suits Jimuta Vahana, he uses it as a
means of getting over a distinct prohibition against aliena-
tion by a father without the permission of his sons (m). I
am not aware of his applying the doctrine in any other
case. No Bengal lawyer would admit of any such sub-
terfuge as sanctioning, for instance, the right of an un-
divided brother to dispose of more than his own share in
the family property for his private benefit, or as authoris-
ing a widow to adopt without her husband's consent, ora
boy to be adopted after upanayana, or marriage. The
principle is only applied where a legal precept has been
already reduced by independent reasoning to a moral sug-
gestion. Dr. Wilson points out tHat even Jimuta Vahana
never applies this principle, except to cases where, in his
view of the law, a person is doing that which he is strictly
entitled to do, though the exercise of the right violates
a moral obligation to others (n).

§ 38. Now in all the above points, the remaining parts
of India agree with each other in disagreeing with Jimuta
Vahana and his followers. Their variances inter se are
comparatively few and slight. For the most important is
the difference, which exists between Western India and the
other provinces which follow the Mitakshara, as to the
right of females to inherit. A sister, for instance, who is
excluded in Benares and Bengal, ranks very high in the
order of succession in the Bombay Presidency, and many
other heiresses are admitted, who would have no locus

(1) See post § 266, 479.
(m) Daya Bhaga, ii., § 30: Jolly, Lect. 113.
(») Dr Wilson’s Works V., 71+74, Rao Balwant Singh v. Keshori, 25 1. A.,
p. 69; 8. C, 20 All,, p. 285. See a discussion upon the meaning and limitation of
this doctrine, post § 155, 156.
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standi elsewhere (0). Any reader of Indian history will
have observed the public and prominent position assumed
by Maharatta Princesses, and it seems probable that the
doctrine, which prevails in other districts, that women
are incapable of inheriting, without a special text, has
never been received at all in Western India. Women
inherit there, not by reason, but in defiance, of the rules
which regulate their admission elsewhere. In their case,
written law has never superseded immemorial custom (p).

§ 39. Another matter as to which there is much vari-
ance is the law of adoption. For instance, as regards the
right of a widow to adopt a son to her deceased husband.
In Mithila no widow can adopt. In Bengal and Benares,
she can with her husband’s permission. In Southern
India, and in the Punjab, she can adopt, even without his
permission, by the consent of his sapindas. In Western
India, she can adopt without any consent (g9). So as
regards the person to be adopted. The adoption of a
daughter’s or a sister's son is forbidden to the higher
classes by the Sanskrit writers. It islegal in the Punjab.
It is commonly practised in the South of India (). In
all these cases we may probably trace a survival of ancient
practices which existed before adoption had any religious
significance, unfettered by the rules which were introduced
when it became a religious rite. The similarity of usage
on these points between the Punjab and the South of
India seems to me strongly to confirm this view. Itis
quite certain that neither borrowed from the other. Itis
also certain that in the Punjab adoption is a purely secular
arrangement. There seems strong reason to suppose that
in Southern India it is nothing more (s). But what is of
importance with regard to the present discussion is that
these differences find no support in the writings of the

(0) Vyavahara Mayukha, iv., 8, § 19; W. & B., 127—132.
(p) See post § 517, 629, 531.

(q) See post § 112.

{r) See post § 185, 136.

(s) See post § 106.
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early sages, or even of the early commentators. They
appear, for the first time, in treatises which are absolutely
modern, or merely in recorded customs. To speak of such
variances as arising from different schools of law would be
to invert the relation of cause and effect. We might just
as well invent different schools of law for Kent and Middle-
sex, to account for Gavelkind and the customs of London.
Even Hindu lawyers cannot alter facts. In some in-
stances, they try to wrest some holy precept into conform-
ity with the facts (¢); but in other cases, and especially
in Western India, the facts are too stubborn. The more
closely we study the works of the different so-called
schools of law, other than those of Bengal, the more shall
we be convinced that the principles of all are precisely
the same. The local usages of the different districts vary.
Some of these usages the writers struggle to bring within
their rules; others they silently abandon as hopeless.
What they cannot account for, they simply ignore ().

§ 40. IV. JupiciaL DEcisioNs.—A great deal has been
said, often by no means in a flattering spirit, of the deci-
sions upon Native Law of our Courts, whether presided
over by civilian, or by professional, judges. It seems to
be supposed that they imported European notions into the
questions discussed before them, and that the divergences
between the law, which they administered, and that which
is to be found in the Sanskrit law-books, are to be ascribed
to their influence. In one or two remarkable instances, no
doubt, this was the case ; but those instances are rare. My
belief is that their influence was exerted in the opposite
direction, and that it rather showed itself in the pedantic
maintenance of doctrines whose letter was still existing,
but whose spirit was dying away. It could hardly have
been otherwise. It seems to be forgotten that upon all

(¢) See, for instance, the mode in which four conflicting views as to the
right of & widow to adopt have been deduced from a single textof Vasishtha,
Collector of Madura _v. Mootoo Ramalinga, 12 M. 1. A., 435; 8. C., 10 Suth.
(P.C.),17;8.C., 1 B.L.R.\P. C.), 1.

(z) For iustance, second marrisges of widows, or wives which are equally
practised in the North, the West, and the South of Indiu, see post § Y4.
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disputed points of law, the English judges were merely
the mouthpieces of the pundits who were attached to their
Courts, and whom they were bound to consult (v). The
slightest examination of the earliest reports, at a time
when all points of law were treated as open questions,
will show that the pundits were invariably consulted,
wherever a doubt arose, and that their opinions were, for
a long time, implicitly followed. 1If, then, the decisions
were not in accordance with Hindu law, the fault rested
with the pundits, and not with the judges. The tendency
of the pundits would naturally be to magnify the authority
of their own law-books; and, accordingly, we find that
they invariably quoted some text in support of their
opinion, even when the text had no bearing whatever
upon the point. The tendency of the judges was even
more strongly in the same direction. The pundit, how-
ever bigoted he might be, was, at all events, a Hindu,
living amongst Hindus, and advising upon a law which
actually governed the every-day lives of himself and his
family and his friends. He would torture a sacred text
into an authority for his opinion ; but his opinion would
probably be right, though unsustained by, or even opposed
to, his text. With the English Judge there was no such
restraining influence. He was sworn to administer Hindu
law to the Hindus, and he was determined to do so, how-
ever strange or unreasonable it might appear. At first he
accepted his law unhesitatingly from the lips of the pun-
dits ; and, so long as he did so, probably no great harm
was done. But knowledge increased, and the fountains
were opened up, and he began to enquire into the matter
for himself. The pundits were made to quote chapter and
verse for their opinions, and it was found that their
premises did not warrant their conclusions. Or their
opinions upon one point were compared with their opinions
upon an analogous point, and found not to harmonise,

(v) The pundits, as official referees of the Courts, were only abolished by
Act XTI of 1864. .
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and logic demanded that they should be brought into
conformity with each other. Sometimes the variance
between the futwahs and the texts was so great that it
. was ascribed to ignorance, or to corruption. The fact
really was that the law had outgrown the authorities.
Native judges would have recognized the fact. English
judges were unable to do so, or else remarked (to use a
phrase which I have often heard from the Bench), ‘ that
they were bound to maintain the integrity of the law.”
This was a matter of less importance in Bengal, where
Jimuta Vahana had already burst the fetters. But in
Southern India, it came to be accepted that Mitakshara
was the last word that could be listened to on Hindu law.
The consequence was a state of arrested progress, in which
no voices were heard unless they came from the tomb. It
was as if a German were to administer English law from
the resources of a library furnished with Fleta, Glanville
and Bracton, and terminating with Lord Coke (w).

§ 41. In Western and Northern India, the differences
between the written and the unwritten law were too pal-
pable to be passed over. Accordingly, in many important
cases in Borrodaile's Reports, we find that the Court did
not merely ask the opinion of their pundits, but took the
evidence of the heads of the castes concerned as to their
actual usage. The collection of laws and customs of the
Hindu castes, made by Mr. Steele under the orders of
Government, was another step in the same direction. It
is probable that the laxity, which has been remarked as
the characteristic of Hindu law in the Bombay Presidency,
would be found equally to exist in many other districts, if
the Courts had taken the trouble to look for it. In quite
recent times the Courts of the N.-W. Provinces and of the
Punjab have acted on the same principle of taking nothing

(12) The substance of this ph was written by me in an Indian jour-
nal so long sgo as 1863. I mention the fact, lest it should be supposed that I
have borrowed, without acknowledgment, from a very interesting passage in
Sir H. S. Maine’s Village Communities, p. 44.
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for granted. The result has been the discovery that, while
the actual usages existing in those districts are remarkably
similar to those which are declared in the Mitakshara and
the kindred works, there is a complete absence of those
religious principles, which are so prominent in Brahmani-
cal law. Consequently, the usages themselves have diverg-
ed exactly at the points where they might have been
expected to do so (z). Absente causd, abest et lex.

(z) 3ee Pmun.b Customs, 5, 11, 78. Sheo quh Rai v. Mt. Dakho, 6
N.-W. P.,382; affd 51.A.,87;S.C., 1All, 688; Chotay Lall v. Chunno Lall,
6I.A.,15;8.C, 4Cal, 744
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§ 42. IF I am right in supposing that the great body of Custom binding.

existing law consists of ancient usages, more or less modi-
fied by Aryan or Brahmanical influence, it would follow
that the mere fact that a custom was not in accordance
with written law, that is, with the Brahmanical code,
would be no reason whatever why it should not be binding
upon those by whom it was shown to be observed. This
1s admitted in the strongest terms by the Brahmanical
writers themselves. Manu says that * immemorial usage
is transcendant law,” and that “ holy sages, well knowing
that law is grounded on immemorial custom, embraced, as
the root of all piety, good usages long established " (a).
And he lays it down that *“ a king who knows the revealed
law must enquire into the particular laws of classes,
the laws or usages of districts, the customs of traders,
and the rules of certain families, and establish their peculiar
laws” (b) : to which Kulluka Bhatta adds, as his gloss,
“If they (that is, the laws) be not repugnant to the
law of God,” by which no doubt he means the text
of the Vedas as interpreted by the Brahmans. DBut that
Manu contemplated no such restriction is evident by
what follows a little after the above passage. ‘“ What
has been practised by good men and by virtuous Brah-
mans, if it be not inconsistent with the legal customs
of provinces or districts, of classes or families, let him
establish” (¢). So Yajnavalkya says (d): “ Of a newly-
subjugated territory, the monarch shall preserve the social
and religious usages, also the judicial system, and the state
of classes, as they already obtained.” And the Mitakshara

(a) Manu, i., § 108, 110.
(6) Manu, viii., § 41. See, too, Vrihaspati, cited Vyavahara Mayukhs, i., 1,
§ 13, and Vasishtha and other authorities, cited M. Miiller, A. 8. Lit., 50.
(¢) Manu, viii., § 46. (d) Yajnavalkya, i., § 342.
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quotes texts to the effect that even - practices expressly
inculcated by the sacred ordinances may become obsolete,
and should be abandoned if opposed to public opinion (e).

§ 43. The fullest effect is given to custom both by our
Courts and by legislation. The Judicial Committee in
the Ramnad case said : ““ Under the Hindu system of law,
clear proof of usage will outweigh the written text of the
law” (f). And all the recent Acts which provide for the
administration of the law dictate a similar reference to
usage, unless it is contrary to justice, equity or good
conscience, or has been actually declared to be void (g).

§ 44. It is much to be regretted that so little has been
done in the way of collecting authentic records of local
customs. The belief that Breahmanism was the law of
India was so much fostered by the pundits and judges,
that it came to be admitted conventionally, even by those
who knew better. The revenue authorities, who were in
daily intercourse with the people, were aware that many
rules which were held sacred in the Court, had never
been heard of in the cottage. But their local knowledge
appears rarely to have been made accessible to, or valued
by, the judicial department. I have already mentioned,
as an exception, Mr. Steele’s collection of customs in
force in the Deccan. In the Punjab and in Oudh most
valuable records of village and tribal customs, relating to
the succession to, and disposition of, land have been col-
lected under the authority of the settlement officers, and
these have been brought into relation with the judicial
system by an enactment that the entries contained in
them should be presumed to be true (k). Many most

(e) Mitakshara, i., 3, § 4. See V. N. Mandlik, Introduction, 48, 70. Raguu-
nandana, 1., 33.

(f) Collector of Madura v. Mootoo Ramalinga, 12 M. 1. A., 436; 8. C., 10
Suth. (P.C.),17;8.C,1B. L. R. (P.C.), 1.

(9) See, as to Bombay, Bom. Reg. IV of 1827, s. 26; Act I1 of 1864, s. 15.
As to Burmah, Act XVII of 1876, 8. 5. Central Provinces, Act XX of 1875,
8. L. Madras, Act ITI of 1873, £. 16.  Oudh, Act XVIII of 1876, &. 8. Punjab,
Act XII of 1878, 8. 1. See Sundar v. Khuman Singk, 1. All., 618.

(k) These records are known by the terms, Wajib-ul-arz (a written represent-
ation or petition) and Riwazi-i-am (common practice or custom). See Punjab

¢
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interesting peculiarities of Punjab law will be found in &
book to which I shall frequently refer, which gives the sub-
stance of these customs, and of the decisions of the Chief
Court of Lahore upon them, and in three volumes issued
under the authority of the Punjab Government on the
same subject (). The special interest of these customs
arises from the fact, already noticed (k), that Brahman-
ism seems never to have succeeded in the Punjab.
Accordingly, when we find a particular usage common to
the Punjab and to Sanskrit law, we may infer that there
is nothing necessarily Brahmanical in its origin (7).
Another work of the greatest interest, which I believe no
previous writer has ever noticed, is the Thesawaleme, or
description of the Customs of the Tamil inhabitants of
Jaffna, on the Island of Ceylon. The collection was
made in 1707, under the orders of the Dutch Government,
and was then submitted to, and approved by, twelve
Moodelliars, or leading natives and finally promulgated as
an authoritative exposition of their usages (m). Now,

Customs, 19; Act XXXIII of 1871, s. 61; XVII of 1876, s. 17. Lekra; Kuar
v. Mahpal Singh, T1. A., 63; 8. C., 6 Cal., 744 ; Harbaj v. Gumani, 2 All,, 498;
Isri Singh v. Ganga, idb., 876; Thakur Nitepal Sing% v. Jai Singh, 23 1. A.,
147; 8. C., 19 Al 1; Muhanmad Imam v. Sardar Husain,251. A., 161; S.C.,26
Cal., 81. In thecase of Uman Parshad v. Gandharp Singh, 141. A., 127; 8. C.,
15 Cal., 20, the Judicial Committee called attention to a practice which had grown
up in Oudh of allowing the pro&rietor to enter his own views upon the Wajib-ul-
arz, whereas it ought to be an official record of customs,arrived at by the inquiries
of animpartial ofticer. See, too, per curiam, 12 All,, 885,15 All., p.152. A Wajib-
ul-arz, which haa long stood on record, and been unquestioned by the parties who
would be affected ‘K it, is primd facie evidence of custom, though not signed by
any landholder in the viliage. ustam Ali v. Abbasi, 18 All., 407,

(i) Notes on Customary Law as administered in the Courts of the Punjab,
by Charles Boulnois, Esq., Judge of the Chief Court, and W. H. Rattigan,
Esq., Lahore, 1876. I cite it shortly as Punjab Customs. Punjab Customary
Law. Edited by C. L. Tupper, C.S., Calcutta, 1881,

(k) Ante § 8.

(1) Mr. C. L. Tupper says of the Punjab, ‘The Brahmans are not in the
Punjab the depositories of Customary law. To ascertain it, we must go to the
Tribal Council, if there be one, or to the elders of the tribe.”” It 1s not, I
thiok, the custom which has modified the law. It is the Brahmanical law occa-
sionally, and the Muhammedan law more often, which has modified the cus-
tom.” ~ Punjab Customary Law, I1.,82, 86. Mr. Baden-Powell says *‘ whatever
early Aryan clans may have settled in the Punjab, they were non-Brahmanical.”
% In tbe Punjab clans there are no ancient Brahmanical monuments. The
Hindu law of the books is unknown, and to this day local customs of various
kinds, sometimes quite opposed to the later Hindu ideals, are in vogue.” The
Indian Vilhge Commaunity, 1896, 102.

(m) The edition which I was published in 1862, with the decisions of
the English Court, by Mr. H. F. Mutukistna, who gave it to me,

4
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we know that from the earliest time there has been
a constant stream of emigration of Tamulians into
Ceylon, formerly for conquest, and latterly for purposes
of commerce. We also know that the influence of
Brahmans, or even of Aryans, among the Dravidian races
of the South has been of the very slightest, at all events
until the English officials introduced their Brahman
advisers (7). The customs recorded in the Thesawaleme
may, therefore, be taken as very strong evidence of the
usages of the Tamil inhabitants of the South of India two
or three centuries ago, at a time when it is certain that
those usages could not be traced to the Sanskrit writers.
The suggestions derivable from the Thesawaleme may now
be supplemented from information drawn from the records
of the Pondicherry Courts. The early tribunals of this
settlement, being gifted with a fortunate ignorance of
Hindu law, had been in the habit of referring questions
depending upon that law for the decision of the leaders of
the caste, or of other persons supposed to possess a special
knowledge of the laws or usages bearing on the case.
This practice was formally recognised by a regulation of
1769, and in 1827 the Government established a Consul-
tative Committee of Indian Jurisprudence to assist the
administration and the tribunals in questions involving a
knowledge of the Indian laws and usages. This com-
mittee consisted of nine Natives, selected with reference
to their integrity and their knowledge of the laws, usages
and customs, with a special preference for those whose
fortunes guaranteed their independence. A great deal of
most interesting information derived from these sources
has lately been made available by the labours of Leon
Sorg,Juge President du Tribunal de 1re Instance de Pondi-
cherry (o). Undoubted evidence of the condition of Hindu
law at a very much earlier period may also be found in the
usages of the Nambudri Brahmans on the West Coast in

(n) See ante, § 6.
(o) Introduction a 1'Etude du Droit Hindou, Traité Theorique et Pratique du
Droit Hindou, 1§97, Avis du Comité Consultatif de Jurisprudence Indienne, 1696.
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the Madras Presidency. The tradition is that they were
introduced into Malabar as an organised community by
king Parasurama, and the evidence tends to show that
they must have been settled there about 1200 or 1500
years ago. As they took their place among a community,
which was governed by a totally different system, it may
safely be assumed that the form of Hindu law, which
prevails among the Nambudries of the present day, is that
which was universal among the Brahmans of Eastern
India at the time of their emigration. Its archaic charac-
ter exactly accords with such a conclusion (p). Many very
interesting customs still existing in Southern India will be
found in the Madura Manual by Mr. Nelson ; the Malabar
Manual by Mr. Logan; the North Arcot Manual by
Mr. Cox ; the South Canara Manual by Mr. Sturrock ; the
Manual of the Administration of the Madras Presidency
(1885) by Dr. Maclean, and in the Madras Census Report
of 1871 by Dr. Cornish. The various reports contained in
the census of 1891 also supply much valuable information
of which I have made use in this edition. These show
what rich materials are available, if they were only
sought for.,

§ 45. Questions of usage arise in four different ways in
India: First, as regards races to whom the so-called
Hindu law has never been applied; for instance, the
aboriginal Hill tribes, and those who follow the Maruma-
katayem law of Malabar, or the Alya Santana law of
Canara. Secondly, as regards those who profess to follow
the Hindu law generally ; but who do not admit its theolo-
gical developments. Thirdly, as regards races who pro-
fess submission to it as a whole ; and, fourthly, as regards
persons formerly bound by Hindu Law, but to whom it
has become inapplicable.

§ 46. The first of the a.bove cases, of course, does not
come within the scope of this work at all. The law which

(p) Vasudevan v. Secretary of State, 11 Mad., 160, 181.
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prevails upon the Malabar coast is, however, both so inter-
esting in itself, and is so mixed up with, and bears so
strongly upon Hindu Law proper, that I have discussed it
at greater length in the present than in former editions.
The distinction between the second and third classes is
most important, as the deceptive similarity between the
two is likely to lead to erroneous conclusions in cases where
they really differ. For instance, in an old case in Cal-
cutta, where a question of heirship to a Sikh was con-
cerned, this question again turning upon the validity of a
Sikh marriage, the Court laid it down generally that * the
Sikhs, being a sect of Hindus, must be governed by Hindu
Law " (q). Numerous cases in the Punjab show that the
law of the Sikhs differs materially from the Hindu law,
in the very points, such as adoption and the like, in
which the difference of religion might be expected to
cause a difference of usage. Similar differences are found
among the Jats (r), and even among the orthodox Hindus
of the extreme north-west of India (s). So as regards
the Jains, it is now well recognised that, though of Hindu
origin, and generally adhering to ordinary Hindu law,
that is the law of the three superior castes. (), they
recognize no divine authority in the Vedas, and do not
practise the Shradhs, or ceremony for the dead, which is
the religious element in the Sanskrit law. Consequently,
that the principles which arise out of this element do not
bind them, and therefore, that their usages in many res-
pects are completely different (). I strongly suspect that

(q) Juggomohun v. Saumcoomar, 2 M. Dig., 43, followed Bhagwankuar v.
Jogendra Chandra, 8301. A., 249; S. C., 81 Cal,, 11.

(r) The Jats (Sanskrit, Yadava) are the descendants of an aboriginal race.
Manning's Ancient Indias, i., 66.

(s) See Punjab castoms, passim. As to the effect of the introduction of the
Punjab Code as creating a lez loct, see Mulkah Do v. Mirza Jehan, 10 M. 1. A.,
252; S. C., 2 Suth. (P. C.), 55.

(t) Sheo Singh Rai v. Mt. Dakho, 6 N.-W. P., 382; affd. 56 1. A.,87;8.C., }
All., 683 ; Ambabai v. Govind, 23 Bom., 257.

(u) Bhagvandas v. Rajmnal, 10 Bom. H. C., 241 ; see cases where such differ-
ence of ussge was held not to be made out, Lalla Mohabeer v. Mt. Kundun, 8
Suth., 116: affd. Subnomine Doorga Prashad v. Mt. Kundun, II1. A.,56; 8.C.,
21 Suth., 214; S.C., 18 B. I.. R., 235, Bachebs v. Makhan, 8 All., 66, Mari De-
vamma v. Jinamma, 10 Mysore, 384. The religion of the Jains is a compound
of Buddhism and Brahmanism. Elphinstone History of India, 108, Dubois
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most of the Dravidian tribes of Southern India come under
the same head.

§ 47. Southern India is, except perhaps in some few hill
or jungle districts, entirely occupied by Dravidian tribes,
who differ in race, origin, colour and language from the
Aryans. Nothing can be stated with certainty as to the
time when the Aryan first penetrated into the South. It
was, probably, much before the Christian era. ‘ As far
as is actually known from direct evidence, the first Aryans,
who settled permanently in the South, were hermits
who, by civilising the people round about them, gradually
opened a pathway for more effectual invasions™ (v).
They never colonised, or even conquered it. ‘ Southern
India has no other connection with the Aryan race
than that it has, for many ages, been under the influence
of Aryan, in other words, of Brahman, administrators.”
At the present day the Brahmans are only 3 per cent. of
the Southern Indian population. They are practically
the only Aryans. There may be a few Vaisyas, or
Kshatriyas ; but their number is inappreciable. None of
the existing Sudras can be recognised as Aryans, and it is
doubtful whether any Aryan Sudras ever came to Southern
India. Those who are now called Sudras are simply that
large class of the community who, not being of the twice-
born classes, are still recognised by the Brahmans as
being within the pale of caste, as distinguished from the
mere outcastes (w). Primd facie one would not expect
that Brahman laws and usages would have been widely
accepted by an alien race. The Jesuit Bouchet, who
lived in Madura in the beginning of the 18th century,
stated that the natives whom he knew had no writings
embodying their laws, and were governed entirely by

Appx. I, p. 693. Mr. Fergusson remarks on the curious identity between the
architecture of South Canara under Jain influence and that of Nepal, cited by
Mr. Logan, Malabar Manual, I, 184. They revere the gods of the Hindu
Pantheon, but reject the Vedas. Their supreme deity is Narankar. Their
Scriptures are the thirty-iwo sutras written by Mahavir. They neither reverence
nor feed Brahmans. Census of 1891, Punjsxb Report, XIX, 181, 182.

(v) Man. Adm., Mad., T,114. (w) Ib., 88, 37, Sorg Int., 46,

Dravidian
usage.



CUSTOMARY LAW. [cHAP. 1M1,

immemorial usage (z). The Abbé Dubois writing in re-
ference to Mysore and the Southern parts of the Madras
" Presidency in the beginning of this century, says that
there are two or three Hindu works which contain rules
and directions concerning the administration of justice
both civil and criminal, and mentions as the best known of
these the Dharma-Sastras, the Niti-Sastras, and the Manu-
Sastras ; but he remarks that these books are quite beyond
the comprehension of the majority of Hindus, and that
their disputes are settled by common-sense and by customs
handed down from father toson (y). M. Leon Sorg states
that the decisions of the Pondicherry Court in the last
century show that the Tamil population was ignorant of
the Sanskrit law books, and even of the Sanskrit terms,
such as Brahma, or Asura marriage, Stridhan, Sapinda or
Bandhu. Only two cases are to be found which were
referred to the pundits of Conjeveram, and in these the
parties were Brahmans (z). At the present day all classes,
even the majority of the hill and forest races, who are
Muhammedans, call themselves Hindus, and even offer a
nominal allegiance to the Vedic deities ; but the real wor-
ship of the greater number is offered to the village deities,
whose priests are never Brahmans, and who are propitiated
by blood-sacrifices which are repugnant to Brahmanical
feeling. Demons, serpents and even plants are also the
object of an adoration, which is as much intended to pro-
pitiate against evil as to procure good (a). As regards a
principle which is at the root of much of the Brahman
law, it is stated ‘“ Homage to remote ancestors is not a
practice among the Dravidians, though observances are
paid to relatives lately deceased with the intent that they
may not return to do harm to the living. Hero-worship is
unknown to the Dravidians. They do not act with any
hope of reward, or any fear of punishment, which will

(z) Cited Sorg Int., 6.
(y) Dubois, 661—63. z) Sorg Int., 9.
(a) Census of 1891, XIIl, 66—60; N. Arcot Man., I, 186—189; Man. Adm.,
Mad., I, 70—84.
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arise after death” (b). ‘‘Again, it is part of the Brah-
manical doctrine that a man must have a son to save
him from hell ; but this belief obtains little currency among
the generality of the people, and the strong tendencysto
marriage has little, if any, connection with religious
sentiments”’ (c).

86

§ 48. As regards those who profess submission to the D.i-pn%ed ap-

a view to determine the particular principles of that law by
which they should be governed; and, secondly, to deter-
mine the validity of any local, tribal, or amily excéptions
to that law. Primd facie, any Hindu residing in a parti-
cular province of India is held to be subject to the parti-
cular doctrines of Hindu law recognized in that province.
He would be govermed by the Daya Bhaga in Bengal ; by
the Vivada Chintamani in North Behar and Tirhut; by
the Mayukha in Guzerat, and generally by the Mitakshara
elsewhere (d). But this law is not merely a local law. It
becomes the personal law, and a part of the status of
every family which is governed by it. Consequently, where
any such family migrates to another province, governed by
another law, it carries its own law with it (¢). For
instance, a family migrating from a part of India, where
the Mitakshara or the Mithila system prevailed, to Bengal,
would not come under the Bengal law from the mere fact
of its having taken Bengal as its domicil. And this rule
would apply as much to matters of succession to land as
to the purely personal relations of the members of the
family. In this respect the rule seems an exception to the
usual principles, that the lez loci governs matters relating
to land, and that the law of the domicil governs personal

(b) Man. Adm., Mad., I, 71 (¢) Census, 1891, XIII, 128.

(d) See ante, § 26—81. Ram Das v. Chandra Dasia, 20 Cal., 409. As to
Assam and Orissa. which are supposed to be governed by Bengul law, and
Ganjam by the law of Madras, see anfe, § 11,

(e) Ambabaiv. Govind,23 Bom., 257: Muilathi Anniv. Subbaraya, 24 Mad.,
650; Parbati Kumariv. Jagadis Chunder, 29 1. A.,82,8.C., 29 (al ,4%3. This
law will not necessarily be the law now prevailing in the domicil of origin, but
thst which did prevail there at the time of emigration. Vasudevan v. Secretary
of State, 11 Mad., 157, 163.

. . . . licability of
Hindu law as a whole, questions of usage arise, first, with foo 7o
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relations. The reason is that in India there is no lez locz,
every person being governed by the law of his personal
status. The same rule as above would apply to any family
which, by legal usage, had acquired any special custom of
succession, or the like, peculiar to itself, though differing
from that either of its original, or acquired, domicil (f).

§ 49. When such an original variance of law is once
established, the presumption arises that it continues; and
the onus of making out their contention lies upon those
who assert that it has ceased by conformity to the law
of the new domicil (9). But this presumption may be
rebutted, by showing that the family has conformed in its
religious or social usages to the locality in which it has
settled ; or that, while retaining its religious rites, it has
acquiesced in a course of devolution of property, according
to the common course of descent of property in that
district, among persons of the same class ().

Of course the mere fact that, by the act of Government,
a district, which is governed by one system of law is an-
nexed to one which is governcd by a different system,
cannot raise any presumption that the inhabitants of
either district have adopted the usages of the other (z).

§ 50. The next question is as to the validity of customs
differing from the general Hindu law, when practised by
persons who admit that they are subject to that law.
According to the view of customary law taken by Mr.
Austin (k), a custom can never be considered binding
until it has become a law by some act, legislative or
judicial, of the sovereign power. Language pointing to
the same view is to be found in one judgment of the

(f) Rutcheputty v. Rajunder,2 M. 1. A., 132; Byjnath v. Kopilmon, 24 ..q_l;thq,
95, and per curiam, Soorendronath v. Mt. Hee)amor.ee, 12 M. 1. A.,91, infra,
note (9); Manik Chand v. Jagat Settant. 17 Cal., 518.

(9) Soorendronathv.Mt. Heeramonee, 12 M. 1. A..81;8.C.,1B.L.R. (P.C.),
26:8.C., 10 Suth. (P. C.), 85; Obunnessurree v. Kishen. 4 Wym., 226; Sonatun
v. Ruttun, Suth. Sp., 95; Pirthee Singh v. Mt. Sheo, K Suth., 61.

(h) Rajchunder v. Goeulchund, 18.D., 48 (56); Chundro v. Nobin Soondur,
2 Suth., 197; Rambromo v. Kaminee, 6 Suth., 296; S.C.. 8 Wym., 3; Junarud-
deen v Nobin Chunder, Marsh., 232: per curiam, Soorendronath v. Mt. Heera-
monee, 12 M. 1. A., 96, supra, note (g).

(i) Prithee Singh v. Court of Wards, 28 Suth., 272.
(k) Austin, i., 148, ii., 229.
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Madras High Court (/). But such a view cannot now be
sustained. It is open to the obvious objection that, in
the absence of legislation, no custom could ever be
judicially recognized for the first time. A decision in its
favour would assume that it was already binding. The
sounder view appears to be that law and usage act, and
re-act, upon each other. A belief in the propriety, or the
imperative nature of a particular course of conduct, pro-
duces a uniformity of behaviour in following it; and a
uniformity of behaviour in following a particular course of
conduct produces a belief that it is imperative, or proper,
to do so. When from either cause, or from both causes,
a uniform and persistent usage has moulded the life, and
regulated the dealings, of a particular class of the com-
munity, it becomes a custom, which is a part of their per-
sonal law. Such a custom deserves to be recognized and
enforced by the Courts, unless it is injurious to the public
interests, or is in conflict with any express law of the
ruling power (m). Hence, where a special usage of suc-
cession was set up, the High Court of Madras said:
“ What the law requires before an alleged custom can
receive the recognition of the Court, and so acquire legal
force, is satisfactory proof of usage, so long and invari-
ably acted upon in practice, as to show that it has, by
common consent, been submitted to as the established
governing rule of the particular family, class, or district of
country ; and the course of practice upon which the cus-
tom rests must not be left in doubt, but be proved with
certainty "’ (r). This decision was affirmed on appeal, and

{l) Narasammal v. Balaramacharlu, 1 Mad. H. C., 424. .

(m) See the subject discussed, Khojah's case, Perry, O. C., 110; Howard v.
Pestonji. ib., 335 ; Tara Chand v. Reeb Ram,8 Mad. H. C., 56 ; Bhau Nanaji v.
Sundrabai, 11 Bom. H. C., 249; Mathura v. Esu, 4 Bom., 545 ; Savigny, Droit
Rom., i., 3336, 166—175 ; Introduction to Punjab Customs. As to the effect
of judicial decisions in evidencing a custom, see Shembhu Nath v. Gayan
Chand, 16 All., 879.

(n) Sivanananja v. Muttu Ramalinga, 3 Mad. H. C., 75, 77; affirmed on ap-
peal, Sub nomine, Ramalakshmi v. Sivanantha, the Oorcad case, 14 M. 1. A.,
570; S.C., 12 B. L. R., 896; 8. C., 17 Suth., 658. Approved by the Bombay
High Court, Skidhojirav v. Naikojirav, 10 Bom. H. C., 234. See also Bhujang-
rav v. Malajirav, 5 Bom. H. C. {(A. C, J.), 16! ; Chinnammal v. Varadarajulu,
15 Mad., 8307.

a7
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the Judicial Committee observed (o) : “ Their Lordships
are fully sensible of the importance and justice of giving
effect to long established usages existing in particular
districts and families in India, but it is of the essence of
special usages, modifying the ordinary law of succession,
that they should be ancient and invariable ; and it is fur-
ther essential that they should be established to be so by
clear and unambiguous evidence. It is only by means of
such evidence that the Courts can be assured of their exist-
ence, and that they possess the conditions of antiquity and
certainty on which alone their legal title to recognition
depends.” Accordingly, the Madras High Court, when
directing an inquiry as to an alleged custom in the south of
India that Brahmans should adopt their sister’s sons, laid
it down that: “I. The evidence should be such as to
prove the uniformity and continuity of the usage, and the
conviction of those following it that they were acting in
accordance with law, and this conviction must be inferred
from the evidence; II. Evidence of acts of the kind;
acquiescence in those acts ; decisions of Courts, or even of
panchayets, upholding such acts; the statements of ex-
perienced and competent persons of their belief that such
acts were legal and valid, will all be admissible; but it is
obvious that, although admissible, evidence of this latter
kind will be of little weight if unsupported by actual
examples of the usage asserted”’ (p). Finally, the custom
set up must be definite, so that its application in any
given instance may be clear and certain, and reasonable (g).

§ 51. Where a tribe or family are admittedly governed
by Hindu law, but assert the existence of a special custom
in derogation of that law, the onus of course rests upon

(0) 14 M. I. A, 685. A longcontinued practice which appears to have originat-
ed from, and to be maintained by, a series of erroneous decisions cannot be sup-
Borted as & custom, if the decisions themselves are ultimntely reveised. The

ittapur case, 26 1. A., 83, foa( § 341.

(p) Gopalay.[an v. Ray upatiayyan, 7T Mad. H. C., 250, 254. See too, per
Markby, J., Hiranath v. Baboo Ram,9.B. L. R.,294: "3 C.,17Suth.,316: bol
lector of Madura v. MoolooRamalmga. 12M.1. A 436; S. C 10 Suth. (P. C),
17;8.C,, lB L. R. (P. C.),1and Hurpurshadv. SheoDyal 31 A..285;S.(
”Suth ; Vishau v. Krishnan, 7 Mad., 3; Harnabh v. Mandil, 27 Cul 379

(@ Luchman v. Akbar, 1 All., 440; Lala v. Hira, 2 All,, 49.
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those who assert the custom to make it out. For in-
stance, a custom forbidding adoption, or barring inherit-
ance by adoption, might be established, though, in a
family otherwise subject to Hindu law, it would probably
require very strong evidence to support it (r). But if the
tribe or family had been originally non-Hindu, and only
adopted Hindu usages in part, the onus would be shifted,
and the burthen of proof would rest upon the side which
alleged that any particular doctrine had become part of
the personal law. A case of this sort arose in regard to
the Baikantpur family, who were not originally Hindus,
but who had in part, though not entirely, adopted Hindu
customs. On a question of succession, when the estate
was claimed by an adopted son, it was held by the
Judicial Committee that the onus rested upon those who
relied on the adoption to show that this was one of the
Hindu customs which had been taken into the family law.
If the family was generally governed by Hindu law the
claimant might rely on that, and then the onus of proving
a family custom would be on him who asserted it (s).

§ 52. It follows from the very nature of the case thata
mere agreement among certain persons to adopt a parti-
cular rule cannot create a new custom binding on others,
whatever its effect may be upon themselves (¢). Nor can
a family custom ever be binding where the family, or
estate, to which it attaches is so modern as to preclude
the very idea of immemorial usage (x). Nor does a
custom, such as that of primogeniture, which has governed
the devolution of an estate in the hands of a particular
family, follow it into the hands of another family, by
whom 1t may have been purchased. In other words, it
does not run with the land (v).

(r) Bishnath Ssngh v. Ram Churn Mu;_rm;da:r,b_ D. of l&';(f 20, Patel
Vandravan Jekison v. Manilal, 16 Bom., 470.

(s) Fanindra Deb v. Rajeswar, 13 1. A., 72; 8. C., 11 Cal., 463.

(¢) Per cur., Myna Boyee v. Ootaram, 8 M. 1. A., 420; 8. C., 2 Suth. (P.C.),
4; Abraham v. Abraham,9 M. 1. A., 242; 8. C., 1 Suth. (P. C.), 1; Sarupiv.
Mukh Ram, 2 N.-W. P., 227 ; Bhaoni v. Maharaj Singh, 3 All., 738.

(%) Umrithnath v. Goureenath,13M.1. A.,543,5649; 8.C., 158uth. {P.C.),10.
(v) Gopal Dass v. Nurotum, 7 8. D., 195 (230).
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§ 53. Continuity is as essential to the validity of a
custom as antiquity. In the cases of a widely-spread
local custom, want of continuity would be evidence that it
had never had a legal existence; but it is difficult to
imagine that such a custom, once thoroughly established,
should come to a sudden end. It is different, however, in
the case of family usage, which is founded on the consent
of a smaller number of persons. Therefore, where it ap-
peared that the members of a family, interested in an estate
in the nature of a Raj, had for twenty years dealt with it
as joint family property, as if the ordinary laws of succes-
sion governed the descent, the Privy Council held that any
impartible character which it had originally possessed, was
determined. They said: * Their Lordships cannot find
any principle, or authority, for holding that in point of
law a manner of descent of an ordinary estate, depending
solely on family usage, may not be discontinued, so as to
let in the ordinary law of succession. Such family usages
are in their nature different from a territorial custom which
is the lex loct binding all persons within the local limits in
which it prevails. It is of the essence of family usages
that they should be certain, invariable, and continuous;
and well established discontinuance must be held to
destroy them. This would be so when the discontinuance
has arisen from accidental causes; and the effect cannot
be less when it has been intentionally brought about by
the concurrent will of the family. It would lead to much
confusion, and abundant litigation, if the law attempted
to revive and give effect to usages of this kind after
they had been clearly abandoned, and the abandonment
had been, as in this case, long acted upon” (w).

§ 54. The above cases settle a question, as to which
there was at first some doubt entertained, viz., whether a
particular family could have a usage differing from the
law of the surrounding district applicable to similar per-

(w) Rajkishen v. Ramj&y, ! Cal, 186 8. C., 19 Suth., 8. See, alsv, per cur.,
Abraham v. Abraham,? M. 1. A., 243; S. C.,1 Suth. (P. C.), 1.
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sons (r). There is nothing to prevent proof of such a
family usage. But in the case of a single family, and
especially a family of no great importance, there will of
course be very great difficulty in proving that the usage
possesses the antiquity and continuousness, and arises
from the sense of legal necessity as distinguished from
conventional arrangement, that is required to make out
a binding usage (y). Where the family is a very great
one, whose records are capable of being verified for a
number of generations, the difficulty disappears. In the
case of the Tipperah Raj, usage has been repeatedly
established by which the Raja nominates from amongst
the members of his family the Jobraj (young sovereign)
and the Bara Thakoor (chief lord), of whom the former
succeeds to the Raj on a demise of the Raja, and the second
takes the place of Jobraj (2). Also a custom in the Raj
of Tirhoot, by which the Raja in possession abdicates
during his lifetime, and assigns the Raj to his eldest son,
or nearest male heir (4). Many of the cases of estates
descending by primogeniture appear to rest on the nature
of the estate itself, as being a sort of sovereignty, which
from its constitution is impartible (). But family custom
alone will be sufficient, even if the estate is not of the
nature of the Raj, provided it is made out (¢). And where
an impartible Raj has been confiscated by Government,
and then granted out again, either to a stranger, or to a
member of the same family, the presumption is that it

(z) See Basvantrav v. Mantappa, 1 Bom. H. C., Appx. 42 (2nd ed.); per cur.,
Tara Chand v. Reeb Ram, 3 Mad. H. C., 68 ; Ma vrav v. Balkrishna, 4
Bom. H ¢.(A.C. J.), 118.

(y) See the subject discussed, Bhau Nanaji v. Sundrabai, 11 Bom. H. C.,
269 ; Ismazl v. Fidayat, 3 All., 723,

(£) Neelkisto Deb v. Beerchunder, 12 M. 1. A.,523; 8. C., 12 Suth. (P.C.), 21;
8.C.,3B. L. R.(P.C.), 18.

(a) Gunesh v. Moheshur, 6 M. 1. A., 164, which see in the Court below,
7 8. D., 228 (271) ; see the Pachete Raj, Gurundnarain v. Unund, 6 S. D., 283
(354), affd. sub nomine, Anund v. Dheraj, 5 M. 1. A, 82.

(b) There may, however, be a partible Raj See Ghirdharee v. Koolahul, 2
M. I. A, 844;S. ., 6 Suth. (P.C)), 1. :

(¢! Rawut Urjun v. Rawut Ghunsiam, 5 M. 1. A., 169; Chowdhry Chinta-
mun v. Nowlukho,31.A.,963; 8. C.,24 8uth., 265 ; Yarlagadda Mallikarjuna
v. Y. Durga, 17 1. A., 134; 8. C., 13 Mad., 406; Thakur Ns’togal Singh v. Jai

ingh, 23 1. A., 147;8. C., 19 All,, 1; Garurudhwaja v. Saparandhwaja,
7 i, ,238; S. C., 23 AL, 87; Lakshmipati v. Kandasami, 16 Mad
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has been granted with its incidents as a Raj, of which the
most prominent are impartibility and descent by primo-
geniture (d). This presumption, however, will not prevail,
when the mode of dealing with the Raj after its confisca-
tion, and the mode of its re-grant are consistent with an
intention that it should for the future possess the ordinary
incidents of partibility (e).

§ 55. Customs which are immoral, or contrary to public
policy, will neither be enforced, nor sanctioned (f). For in-
stance, prostitution is not only recognized by Hindu usage
and honoured in the class of dancing girls, but the relations
betwcen the prostitute and her paramour were regulated
by law, just as any other species of contract (g). Even
according to Hindu views, however, it is immoral, and
entails degradation from caste (k). It is quite clear,
therefore, that no English Court would look upon prosti-
tution as a consideration that would support a contract ;
and it has been held that the English rule will also be
enforced to the extent of defeating an action against a
prostitute for lodgings, or the like, supplied to her for the
express purpose of enabling her to carry on her trade (z).
On the other hand, until the passing of the Penal Code in
1861, no aspect of prostitution was iilegal ; and the Courts
recognised, and gave effect to the usages of that class as
relating to rights of property, power of adoption, and
special rules of inheritance inter se (k) ; the first element

(d) Beer Pertab v. Maharajah Rajendar (Hunsapore case), 13M.1. A, 1;
8. C., 9 Suth. (P. C.), 16 ; Mutta Vaduganathav. Dorasinga,81. A.,99; S.C.,
8 Mad., 290 ; Ram Nundun Singh v. Janki Koer, 29 1. A.,178;S. C., 29 Cal.,
828 ; Muhammad Afzul Khan v. Ghulam Kasim,801.A.,190; S.C., 30 Cal., 843,

(e) Venkata Narasimha v. Narayya (Nuzvid case), 71. A.,88; S. C., 2 Mad .,
128 ; Mirangi Zamindar v. Satrucharla Ramabhadra, 18 1. A.,45;S.C., 14
Mad., 237; the Ramnad case, 24 Mad., p. 626.

(f)( Manu, viii., § 41; M. Miiller, A. S. L., 5C. See statutes cited, ante, § 48,
note (g).

(g) %)ubois, 592 ; see Viv. Chint., 101.

(k) 2 W. MacN., 182; Sivasungu v. Minal, 12 Mad., 277; Tara Naikin v.
Nana Lakshman, 14 Bom., 90; Kamalam v. Sadagopa Sami, 1 Mad., 356 ;
Muttukannu v. Paramasami, 12 Mad., 214.

(£) Goureenath Modhoomonee, 18 Suth., 445; 8. C.,9 B. L. R., appx. 37;
see Sutao v. Hureeram, Bellasis 1.

(k) Tara Munnee v. Mottee, 7 S. D., 278 (335) ; Shida v. Sunshidapa, Morris,
Pt, 1., 187; Venkatachalam v. Venkatasami, Mad., Dec. 1856, p. 65; Chalakonda
v. Rainachalam, 2 Mad. H. C, 58; Kamakshi v. Nagarathnam, 5 Mad. H. C.,
161 ; Nanee Tara Naikin v. Allarakia, 4 Bom., 573
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of illegality was introduced by secs. 372 and 373 of the
Penal Code, which made it a punishable offence to dispose
of, or obtain possession of, a minor under sixteen for
the purposes of prostitution. In 1876 the Madras High
Court refused to recognise a right alleged by the dancing
girls of a pagoda to exclude all new dancing girls, except
such as were approved by themselves. The decision went
upon general principles of morality, and upon the ground
that the right alleged would countenance such a traffic in
minors as was prohibited by the Penal Code (/). In the
same year, however, the same Court held that a dancing
girl, who had been dismissed from her office, because she
had refused to recognise dancing girls introduced in
violation of the right alleged in the previous case, had a
good cause of action. The two cases were distinguished
on the ground that, in the later case, it was alleged that
the plaintiff's oftice was an hereditary one, with endow-
ments and emoluments attached (m). In 1879 Mr. Justice
‘West in a very elaborate judgment, decided that the
adoption of a daughter by a dancing girl, though un-
doubtedly practised and recognised, was invalid on general
grounds of morality and public policy. The ruling was
absolutely unnecessary, as the suit was brought by the
adopted daughter and it was found that there were natural
daughters who would bar her claima (r). The grounds of
the decision were disapproved by the Madras Courts in a
case where the validity of such an adoption was raised
and affirmed, and were certainly not adopted in their
entirety in a later Bombay case, where the validity of an
endowment, in favour of the dancing girls of a pagoda,
was disputed (0). The Madras Court has now, by a series
of decisions, adopted the rule laid down by Justice
Mauttusami Aiyar in 11 Mad., 492, which limits the
illegality of adoptions to cases where they involve the

(!) Chinna Ummaiyi v. Tegarar, 1 Mud., 168,

(mg Kamalam v. Sadagopa, 1 Mad., 856.

(n) Mathura Naikin v. :u,4Bom 545.

(0) Fenku v. Mahalinga, 11 Mead., 893 Tara Naikin v. Nana, 14 Bom., 90.
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commission of an offence under the Penal Code. “ We
may set aside, or decline to enforce, a contract or dis-
position which has for its immediate object the pros-
titution during her minority, so as to leave her no choice
of married life when she is over sixteen years.” Where
no such result is contemplated, the usages of the caste,
if established, will be enforced (p). A very similar
question came before the Privy Council where the rights
of females adopted into what were called family brothels
were discussed. The case arose between Muhammedans,
and the Committee held that the customs proved were
contrary to the policy of that community since, by the
law of the Koran, intercourse with prostitutes is unlawful,
prohibited, and punishable. The difference of the view
taken by Hindus was glanced at, but did not call for

consideration (g).

So it has been held in Bombay that caste customs
authorising a woman to abandon her husband, and marry
again without his consent, were void for immorality ().
And it was doubted whether a custom authorising her to
marry again during the lifetime of her husband, and with
his consent, would have been valid (s). In Madras, it has
been held that there is nothing immoral in a custom by
which divorce and re-marriage are permissible by mutual
agreement, on repayment by one party to the other, of
the expenses of the original marriage (f). Among the
Nairs, as is well known, the marriage relation involves no
obligation to chastity on the part of the woman, and gives
no rights to the man. But here what the law recognizes is
not a custom to break the marriage bond, but the fact

(p), Ee parte Padmavati, 5 Mad. H. C., 416 ; Reg. v. Rammanna, 12 Mad., 273;
Srinivasa v. Annasami, 16 Mad., 323 ; Kamalakshmi v. Ramasams, 19 Mad.,
127; Sanjivi v. Jalajakshi, 21 Mad., 229; R.v. Jaiula, 6 Bom., 6 H. C. (C. C.),
60 ; Manjamma v. Sheshgirirao, 26 Bom., 491.

(q) Ghasite v. Umrao Jan,20 1. A.,193; S. C., 21 Cal., 149.

(r) B. v. Karsan, 2 Bom. H. C., 124;see R. v. Manohar, 56 Bom. H. C.

C. C.), 17; Uji v. Hathi, 7 Bom. H. C. \A. C. J.), 183; Narayan v. Laving,

Bom., 140.

(s) Khemkor v. Umiashankar, 10 Bom. H. C., 881.

(t) Sankaralingam Chetti v. Subban Chetty, 17 Mad., 479.
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that there is no marriage bond at all (x). In a case before
the Privy Council, a custom was set up as existing on the
West Coast of India, whereby the trustees of a religious
institution were allowed to sell their trust. The Judicial
Committee found that no such custom was made out, but
intimated that in any case they would have held it to be
invalid, as being opposed to public policy (v). An agree-
ment to assist a Hindu for money to obtain a wife has
also been held valid on the same ground (w).

§ 56. The fourth class of cases mentioned before (§ 45)
arises when circumstances occur which make the law,
which has previously governed a family, no longer appli-
cable. In one sense any new law, which is adopted for
the governance of such a family, must be wanting, as
regards that family, in the element of antiquity necessary
to constitute & custom. On the other hand, the law itself
which is adopted may be of immemorial character: the
only question would be as to the power of the family to
adopt it. 'We have already seen that a family migrating
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from one part of India to another may either retain the

law of its origin, or adopt that of its domicil (z). The
same rule applies to a family which has changed its status.
If the new status carries with it an obligation to submit
to a particular form of law, such form of law is binding
uponit. If, however,it carries with it no such obligation,
then the family is at liberty, either to retain so much of
its old law as is consistent with its change of status, or to
adopt the usages of any other class with which the new
status allows it to associate itself.

§ 57. Where a Hindu has become converted to Muham- Conversion to

medanism, he accepts a new mode of life, which is
governed by a law recognized, and enforced, in India. It
has been stated that the property, which he was possessed

() See Koraga v. Beg., 6 Mad., 374, post § § 100, 101.

(v) Bajah Vurmah v. Ravi Vurmah,41. A, 76; 8. C.,1 Mad., 285.
(w) Vaithyanatham v. Gungarazu, 17 Mad., 9, Act IX of 1873, s. 28.
(z) Ante § 48.

5

Mubha

n-
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of at the time of his conversion, will devolve upon those
who were entitled to it at that time, by the Hindu Law,
but that the property, which he may subsequently acquire,
will devolve according to Muhammedan law (y). The
former proposition, however, must, I should think, be
limited to cases where by the Hindu law his heirs had
acquired an interest which he could not defeat. If he was
able to disinherit any of his relations by alienation, or by
will, it is difficult to see why he should not disinherit them
by adopting a law which gave him a different line of heirs.
The latter part of the proposition, however, has been
affirmed by the Privy Council, in a case where it was con-
tended that a family, which had been converted several
generations back to Muhammedanism, was still governed
by Hindu law. Their Lordships said: ‘ This case is
distinguishable from that of Abraham v. Abraham (z).
There the parties were native Christians, not having, as
such, any law of inheritance defined by statute ; and, in the
absence of one, this Committee applied the law by which,
as the evidence proved, the particular family intended to be
governed. But the written law of India has prescribed
broadly that in questions of succession and inheritance,
the Hindu law is to be applied to Hindus, and the
Muhammedan law to Muharamedans; and in the judgment
delivered by Lord Kingsdown in Abraham v. Abraham,
p- 239, it is said that ‘this rule must be understood to
refer to Hindus and Muhammedans, not by birth merely
but by religion also.’” The two cases in W. H. Mac-
Naghten's Principles of Hind. L., Vol. II., pp. 131, 132,
which deal with the case of converts from the Hindu to
the Muhammedan faith, and rule that the heirs according
to Hindu law will take all the property which the deceased
had at the time of his conversion, are also authorities for
the proposition that his subsequently acquired property is
to be governed by the Muhammedan law. Here there is

\y) 2W. Mac N., 181, 182; Jowala v. Dharam, 10 M. I. A., 587.
(2) 9M. 1. A, 195; 8. C., 1 Suth. (P. C.), 1.
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nothing to show conclusively when or how the property
was acquired by * the great ancestor ;’ there was no conflict
as in the cases just referred to, between Hindus and
Muhammedans touching the succession to him. Whatever
he had is admitted to have passed to his descendants, of
whom all, like himself, were Muhammedans ; and it seems
to be contrary to principle that, as between them, the
succession should be governed by any but Muhammedan
law. Whether it is competent for a family converted from
the Hindu to the Muhammedan faith to retain for several
generations Hindu usages and customs, and by virtue of
that retention to set up for itself a special and customary
law of inheritance is a question which, so far as their
Lordships are aware, has never been decided. It is not
absolutely necessary for the determination of this appeal
to decide that question in the negative, and their Lord-
ships abstain from doing so. They must, however, observe
that, to control the general law, if indeed the Muham-
medan law admits of such control, much stronger proof of
special usage would be required than has been given in
this case”’ (a).

§ 58. These remarks of the Judicial Committee were
not necessary for the decision of the case before them, as
they held that the plaintiff would equally have failed if the
principles of Hindu law had been applied to his claim.
Nor did they profess absolutely to decide that a convert to
Muhammedanism might not still retain Hindu usages,
and they partly rest their view against such retention
of usage upon the ground that there was no decision upon
the subject. The point, however, has been repeatedly
decided the other way in Bombay, with regard to a sect
called Khojahs. These are a class of persons who were
originally Hindus, but who became converts to Muham-

(a) Jowala v. Dharam, 10 M. 1. A, 611, 687. See Hakim Khan v.Gool Khan
8 Cal., 826, in which the Court, with much reason, doubted the decision in Rup-
chund v. Latu Chowdhry, 8 C. L. R., 97, where it was laid down as settled law
that, with Muhammedans living in a Hindu oonn&rg, the presumption of joint
family and commensality arises. See next paragraph.

Retention of
Hindu usages.
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medanism about four hundred years ago, retaining,
however, many Hindu usages, amongst others an order
of succession opposed to that prescribed by the Koran.
A similar sect named the Memon Cutchees had a similar
history and usage. In 1847, the question was raised in
the Supreme Court of Bombay, whether this order of
succession could be supported, and Sir Erskine Perry, in
an elaborate judgment, decided that it could. His decision
has been followed in numerous cases in Bombay, both in
the Supreme and High Court, and may be considered as
thoroughly established (b). It has, however, been held
that these decisions did not establish that the Khojahs had
adopted the entire Hindu family law, and that it could not
be assumed, without sufficient evidence, that they were
bound by the law of partition, so far as it allows a son to
claim a share of the family property in his father’s life-
time (¢). Similar rulings have lately been given as regards
the Suni Borahs of Guzerat, and the Molesalem Girasias
of Broach, both of which tribes were originally Rajput
Hindus converted to Muhammedanism (d). In the former
of these cases, Ranade, J., said “ the principles laid down
in these decisions may be thus stated : (1) that though the
Muhammedan law generally governs converts to that
faith from the Hindu religion, yet (2) a well-established
custom of such converts following the Hindu law of
inheritance would over-ride the general presumption ;
(3) that this custom should, however, be confined strictly to
cases of succession and inheritance; (4) and that, if any
particular usage, at variance with the general Hindu law
applicable to these communities in matters of succession,
be alleged to exist, the burthen of proof lie on the party

(b) Khojal's case, Perry, O. C., 110; Gangbai v. Thavur,1 Bom. H. C, 71,
73 ; Mulbai, in the Goods of, 3 Bom. H. C., 292; Rahimbai, in the Goods of, 12
Bom. H. C.,294; Rahimatbaiv. Hirbat, 3 Bom.,84; Suddurtonnessav. Majada,
Cal., 694; Haji Ismail's Will, 6 Bom., 462; Ashabai v. Haji Tyebd, Qéom..
115 ; Abdul Cadur v. Turner, ibid., 168 ; Mahomed Sidick v. Haji Ahmed, 10
Bom., 1; Re Haroon Mahomed, 14 Bom., 19.

(¢) Ahmedboy v. Cauumbhoz, 13 Bom., 534, over-ruling ; 8. C., 2 Bom., 280.

(d) Bai Baiji v. Bai Santok, 20 Bom., 53, at p. 57; Fatesangji v. Rewar
Harisangji, 20 Bom., 181. In the latter the claim, which was afirmed, was by
a son for maintenance.
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alleging such special custom.” But, although these cases
may probably be taken as settling that an adherence to
the religion of the Koran does not necessarily entail an
adherence to its civil law, there may be cases in which
religion and law are inseparable. In such a case the
ruling of the Privy Council would be strictly in point,
and would debar any one who had accepted the religion
from relying on a custom opposed to the law. For
instance, monogamy is an essential part of the law of
Christianity. A Muhammedan, or Hindu convert to
Christianity could not possibly marry a second wife after
his conversion, during the life of his first, and, if he did
so, the issue by such second marriage would certainly not
be legitimate, any Hindu or Muhammedan usage to the
contrary notwithstanding (e). His conversion would not
invalidate marriages celebrated, or affect the legitimacy
of issue born before that event. What its effect might
be upon issue proceeding from a plurality of wives retained
after he became a Christian would be a very interesting
question, which has never arisen.

§ 59. The second part of the rule above stated (f) is
illustrated by the case of Abraham v. Abraham (g) referred
toabove. There it appeared that there were different classes
of native Christians of Hindu origin. Some retained
Hindu manners and usages, wholly or chiefly, while others,
who were known as East Indians, and who are generally
of mixed blood, conformed in all respects to European
customs. The founder of the family in question was of
pure Hindu blood, and belonged to a class of native
Christians which retained native customs. But as he rose
in the world and accumulated property, he assumed the
dress and usages of Europeans. He married an East
Indian wife, and was admitted into, and recognized as a

(¢) See Hyde v. Hyde, L. R,,1 2. & D., 180; Skinner v. Orde, 14 M. I. A,,
809, 824;S.C.,10B. L. R.,125; S. C., 17 Suth,, 77.

(f) Ante § 56. .

(g) 9M.1.A,195; 8. C., 1Sath. (P. C.),1. Native Christians are now gov-
erned by the Indian Succession Act. Ponnusami v. Dorasami, 2 Mad., 209.
See Sarkies v. Prusonomoyee, 6 Cal., 794.

Case of the
Abrabams.
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member of, the East Indian community. After his death
the question arose whether his property was to be treated
as the joint property of an undivided Hindu family, and
governed by pure Hindu law; or if not, whether it was to
be governed by a law of usage, similar to Hindu or to
European law. The former proposition was at once
rejected. Their Lordships said (k) “1It is a question of
parcenership and not of heirship. Heirship may be
governed by the Hindu law, or by any other law to which
the ancestor may be subject ; but parcenership, understood
in the sense in which their Lordships here use the term,
as expressing the rights and obligations growing out of the
status of an undivided family, is the creature of, and must
be governed by, the Hindu law. Considering the case,
then, with reference to parcenership, what is the position
of a member of a Hindu family who has become a convert
to Christianity ? He becomes, as their Lordships appre-
hend, at once severed from the family and regarded
by them as an outcast. The tie which bound the
family together is, so far as he is concerned, not
only loosened but dissolved. The obligations consequent
upon, and connected with, the tie must, as it seems to
their Lordships, be dissolved with it. Parcenership may
be put an end to by a severance effected by partition ;
it must, as their Lordships think, equally be put an
end to by severance which the Hindu law recognizes
and creates. Their Lordships, therefore, are of opinion
that, upon the conversion of a Hindu to Christianity, the
Hindu law ceases to have any continuing obligatory force
upon the convert. He may renounce the old law by which
he was bound, as he has renounced his old religion ; or, if
he thinks fit, he may abide by the old law, notwithstand-
ing he has renounced the old religion.” Their Lordships
then reviewed the facts, showing the different usages of
different classes of Christians, and the evidence that

(h) 9M. 1. A, 237; 8. C., 1 Suth, (P.C.), 6; Jalbhas Ardeshir v. Louss
Manoel, 19 Bom., 680. )
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Abraham had, in fact, passed from one class into another,
and proceeded to say () : “ That it is not competent to
parties to create, as to property, any new law to regulate
the succession to it ab intestato, their Lordships entertain
no doubt ; but that is not the question on which this case
depends. The question is, whether, when there are
different laws as to property applying to different classes,
parties ought not to be considered to have adopted the
law as to property, whether in respect of succession
ab intestato or in other respects, of the class to which they
belong. In this particular case the question is, whether
the property was bound by the Hindu law of parcener-
ship.’ * The law has not, so far as their Lordships can
see, prohibited a Christian convert from changing his
class. The inconvenience resulting from a change of
succession consequent on a change of class is no greater
than that which often results from a change of domicil.
The argumentum ab inconvenienti connot therefore be
used against the legality of such a change. If such
change takes place in fact, why should it be regarded as
non-existing in law? Their Lordships are of opinion
that it was competent for Matthew Abraham, though
himself both by origin and actually in his youth a ‘ native
Christian,’” following the Hindu laws and customs on
matters relating to property, to change his class of
Christians, and become of the Christian class to which his
wife belonged. His family was managed and lived in all
respects like an East Indian family. In such a family the
undivided family union, in the sense before mentioned, is
unknown (k).
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§ 60. On the same principle, where a European had Ilegitimate is-

illegitimate sons by two Hindu women, and they con-
formed in all respects to Hindu habits and usages, it was

(5) 9 M. I. A., 242, 244; 8. C., 1 Suth. (P. C.), 6.

(%) A Hindu convert to Christianity may revert to Hinduism, and may as
gusardian of his infant son treat him as having also reverted, as for instance for
the purpose of being given away inadoption. Kusum Kumari v. Satya Rangan,
90 Cal.,

sue of European.
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held that they must for all purposes be treated as Hindus,
and governed by Hindu law as such. ‘ They were not an
united Hindu family in the ordinary sense in which that
term is used by the text writers on Hindu law ; a family
of which the father was in his lifetime the head, and the
sons in a sense parceners in birth, by an inchoate, though
alterable, title ; but they were sons of a Christian father
by different Hindu mothers, constituting themselves
parceners in the enjoyment of their property, after the
manner of a Hindu joint family "’ (/). And it was held
that their rights of succession inter se and to their mother,
must be judged by Hindu law, which recognized such
rights, and not by English law, which denied them (m).
On the other hand, the vast majority of the class known
a8 East Indians, and referred to in the judgment in
Abraham v. Abraham, have been the illegitimate sons of
Europeans by natives or half-caste women, who, from
being acknowledged and cared for by their fathers, have
adopted European modes of life. These, as already stated,
would be governed by European law.

(!) Myna Boyee v. Ootaram, S M. 1. A., 400, 420; S. C., 2 Suth. (P. C)), 4.
(m) Same case, 2 Mad. H. C., 196.



CHAPTER 1V.

FAMILY RELATIONS.
Marriage and Sonship.

§ 61. No part of the Hindu Law is more anomalous Anomalies in
than that which governs the family relations. Not only Family Law.
does there appear to be a complete break of continuity
between the ancient system and that which now prevails,
but the different parts of the ancient system appear in
this respect to be in direct conflict with each other. We
find a law of inheritance, which assumes the possibility of
tracing male ancestors in an unbroken pedigree extending
to fourteen generations ; while coupled with it is a family
law, in which several admitted forms of marriage are only
euphemisms for seduction and rape, and in which twelve
sorts of sons are recognized, the majority of whom have
no blood relationship to their own father. I am not
aware that any attempt has hitherto been made to
harmonise, or to account for, these apparent inconsisten-
cies. It has been suggested, however, that some of the
peculiarities of the system may be referred to the practice
of polyandry, which is supposed to have been once
universal (a). It seems to me that the proved existence
of such a practice would not account for the facts. T also
doubt whether polyandry, properly so called (J), ever

(a) I refer, of course, to the views put forward by Mr. MacLennan throughout
his Studies in Ancient History, 1876. Also in two articles in the ‘‘ Fortnightly
Review,”” May and June, 1877. McLennan. Patriarchal Theory, 1685.

(b) By polyandry, properly 8o called, I mean  system under which a woman
is the legal property of several husbands at once, as among the Todas; or under
which a woman, who is legally married to one husbang, has the right, which he
cannot dispute, to admit other men at her own pleasure, as #mong the Nairs. I
exclude cases of mere dissoluteness. No one would apply the term polyandry to
the institution of the cavalier servente in Italy or Spain. I also exclude cases
in which & woman is allowed to offer herself to a man, who claims a sort of
semi-divinity, as in the caee of the Maharajas of Bombay; and the analogous
cases of promiscuous prostitution of married women as a sort of religious rite.
See Dubois 601, Man. Madras i., 106; Cochin Cenrus 1891, § 176; Wilson
Works i., 263.
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prevailed among the races who were governed by the
system now under discussion, while they were governed
by it. It is quite possible that it may have prevailed
among them at a still earlier stage of their history. But
this circumstance would be immaterial, if there is reason
to suppose that they had escaped from its influence before
the introduction of the Family law, which we find in force
at the time of the earliest Sanskrit writings. Still more,
if that law can be accounted for\ on principles which have
nothing to do with polyandry. ' It will be well, however,
to clear the ground for the discussion, by enquiring what
are the actual facts.

§ 62. Among the non-Aryan races of India, both the
former and the present existence of polyandry is beyond
dispute. It is peculiarly common among the Hill tribes,
who are probably aboriginal ; but it is also widely diffused
among the inhabitants of the plains (¢). Among the
Nairs, the women remains in her own home after her mar-
riage, and there associates with as many men as she
pleases (d). The Teehurs of Oude “ live together almost
indiscriminately in large communities, and even where two
people are regarded as married, the tie is but nominal ™’ (e).
Among the Western Kallans of Madura, “it constantly
happens that a woman is the wife of either ten, eight, six,
or two husbands, who are held to be the fathers jointly
and severally of any children that may be born of her body.
And still more curiously, when the children of such a
family grow up, they, for some unknown reason, style
themselves the children, not of ten, eight, or six fathers, as
the case may be, but of eight and two, or six and two, or
four and two fathers” (f). Among the Kannuvans of
Madura, ‘& woman may legally marry any number of men

(¢) In the Punjab it is still found existing in Seoraj, Lahoul and Spiti. Pun-
jab %nstomary Law, II, 186, 187, 191. Here the joint hushands are always
rothers.
(d) See post § 99.
(e) Lubbock, Origin of Man (ed. 1870), 78, citing the People of Indix, by
Kaye and Watson, ii., 85.
(/) Madura Manual, Pt. 11, 64.



PARA. 62.] POLYANDRY AMONG THE ARYANS.

in succession, though she may not have two husbands at
one and the same time. She may, however, bestow favours
on paramours without hindrance, provided they be of
equal caste with her” (9). Among the Todas of the
Nilgiris, as in Thibet, the wife is the property of all the
brothers, and lives in their home (h). A similar custom
prevails among the Tiyars, or palm cultivators of Malabar
and Travancore (z), and among the low caste Malyalis of
Cochin. It formerly existed, but has now almost died out,
among the astrologer caste on the Malabar Coast (k).
Among the Badagas of the Nilgiris * Immorality within
the family circle is not regarded very harshly—a tolerance
that is no doubt a survival of polyandrous customs’’ (J).
Mr. O. Chanda Menon, in his Memorandum annexed to
the Malabar Marriage Report, p. 103, says: *‘ Among the
carpenter and blacksmith classes in Malabar, polyandry
exists as an institution, and we see every day the four or
five chosen husbands among this class celebrating their
polyandrous marriage openly according to their caste
rules and with much ceremony and pomp.” Polyandry
in its patriarchal and simplest form is found in the Hima-
layan valleys, chiefly wherever the food-supply of the
surrounding country is scarce. It is found in the North-
West Provinces among both Buddhist and Brahmanic
tribes. In the Northern plains of India, there are also
traces of this custom in certain tribes (m). In the
Punjab, polyandry is confined to the Kulu sub-division.
The rule of inheritance is that of three or four brothers
who have a wife in common, the eldest is deemed the father
of the first-born son, the second of the next, and so on.
This is an absolute presumption of law, even though the
facts are opposed to it. Among the monks of Lahul,
polyandry arises from the fact that monks who have no vow
of celibacy enterintomonasteries, and remainincommunion

(g) Madura Manual, Part II, 34. (k) Breeks Primitive Tribes, 10.
(3) Madras Census Report, 162. (k¥ Cochin Census, 1691, § 180; Census,
(1) Census, 1891, xiii., 248. 1891, xiii., 272, Mal. Man., I, 141.

(m) Census of 1891, General Report, 254.
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with their elder brother, who stops at home and manages
the estate (n). In Assam polyandry is stated to be of
rare occurrence, but not unknown. The form in which a
woman enters a family as the wife of several brothers, or
other near relations, still flourishes among the Bhutias (0).
Among the Tottiyars, a caste of Madura, it is the usage
for brothers, uncles, nephews and other relations, to hold
their wives in common, and their priests compel them to
keep up the custom, if they are unwilling; outside the
family they are chaste (p). An indication of similar
practices is probably to be found in the license given to
girls before their marriage in some of the inferior castes on
the West Coast (g). Among many tribes in Assam, so long
as & woman remains unmarried, chastity is not usually
expected of her, and she may dispense her favours to whom
she pleases. But when once she is married, this freedom is
no longer tolerated. Adultery is very severely punished (r).

§ 63. Itis difficult to believe that polyandry in its lowest
form, as authorising the union of women with a plurality of
husbands of different family, could ever have been common
among the Aryan Hindus. Such a system, as Mr. McLen-
nan points out (s), would necessarily produce a system of
kinship through females, such as actually exists among the
polyandrous tribes of the West Coast of India. Among
the Khasis and Garos of Assam, inheritance goes through
the female. The tribes are divided into clans. Marriage
within the clan is forbidden. In most cases the children
enter into the clan of their father, but among the Khasis
and Garos they enter into the clan of their mother, who
remains with her own people instead of living in the family
of her husband (¢). This seems to have nothing to do

(n) Census of 1891, Punjab Report, xix., 224.

(o) Census of 1891, Assam Report, I, 119.

(p) Dubois, 18, Madura Manual, Part 1I, 82.

(¢) 8. Can., Man,, I, 162, 170.

(r) Census of 1891, Assam Report, I, 118.

(s) Studies in Ancient History, 124, 135. Mr. L. H. Morgan's objections
(p. 515) to the general proposition stated by Mr. McLennan as to kinship through
females seem not to apply to the limited form of that proposition, ne stated in
the text. (¢) Census of 1891, Assam Report, 1, 119, 122,
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with polyandry, which apparently only exists among
the Bhutias (¢). Now, the most striking feature in the
Aryan Hindu customs is the strictness with which kin-
ship is traced through males. Except in Bengal, where
the change is comparatively modern, agnates to the four-
teenth degree exclude cognates. This rule is connected
with, if it is not based upon, their religious system, the
first principle of which was the practice of worshipping
deceased male ancestors to the remotest degree (v). This,
of course, involved the assumption that those ancestors
could be identified with the most perfect certainty. The
female ancestors were only worshipped in conjunction
with their deceased husbands. We can be quite certain
that this system was one of enormous antiquity, since
we find exactly the same practice of religious offerings
to the dead prevailing among the Greeks and Romans.
We may assert with confidence that a usage common to
the three races had previously existed in that ancient stock
from which Hindus, Greeks, and Romans alike proceeded.
No doubt Mr. McLennan points out numerous indications
of kinship through females among the Greeks, especially
in the case of the Trial of Orestes. But, if I may be
allowed to say so, all these instances seem to be less the
voice of a living law, than the feeble echoes of one sound-
ing from a past that was dead (w). I by no means deny
that polyandry of the second, or Thibet, type, may have
existed among the Hindu Aryans. But I think that at
the earliest times of which we have any evidence it had
become very rare, and had fallen into complete discredit
even where it existed. Also, that everything which we

(%) Census of 1891, Assam Report, I, 119.

(») Manu, iii., § 81 91, 122--125, 189, 193—281, 262—284 ; Spencer, Sociology,
i., 304, Appx. 1; M. Miiller, A. 8., Lit., 386 ; Ind. Wisd., 255.

(w) See Teulon, La Mére, 7. ‘‘Sous les conquerants Aryas et Sémites s'étend
souvent, suivant I'heureuse expression de M. d’Eckstein, un humus scientifique.
Sous cette couche d'8tres humains, d'autres, races ont vécu, obéissant 4 des lois

ui, si elles n’ont été générales, ont régné du moins sur d’'immenses gtendues.
?zun civilisations reposaient sur le droit de la mére, £:c.”” See also Teulon, 62,
68. *‘ Partout, ol les Aryas se sont établis, ils ont introduit avec eux la famille
gouvernée par le pére.”

(A
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find in the oldest Hindu laws can be accounted for with-
out any reference to it.

§ 64. What then is the actual evidence upon the
subject ? The earliest indication of polyandry of which I
am aware i8 to be found in a hymn in the Rig-Veda,
which is addressed to the two Asvins. ‘ Asvins, your
admirable horses bore the car which you have harnessed
first to the goal for the sake of honour ; and the damsel
who was the prize came through affection to you, and
acknowledged your husbandship, saying, you are my
lords” (z). This evidently points to the practice of
Svayamvara, when a maiden of high rank used to offer
herself as the prize to the conqueror in a contest of skill,
and in this instance became the wife of several suitors at
once. Itis exactly in conformity with the well-known
case of Draupadi, who, as the Mahabharata relates, was
won at an archery match by the eldest of the five Pandava
princes, and then became the wife of all. As far as I
know, this is the only definite instance in which an Aryan
woman is recorded to have become the legal permanent
wife of several men. Undoubtedly, as Professor Max
Miiller remarks (y) the epic tradition must have been
very strong to compel the authors to record a proceeding
so violently opposed to Brahmanical law. Yet the very
description of the transaction represents it as one which
was opposed to public opinion, and which was rather
justified by very remote tradition than by existing practice.
I take the account of it given by Mr. McLennan (g).
“ The father of Draupadi is represented by the compilers
of the epic as shocked at the proposal of the princes
to marry his daughter. ‘You who know the law,” he
is made to say, ‘ must not commit an unlawful act which
i8 contrary to usage and the Vedas.” The reply is, ‘ The
law, O King, is subtle. We do not know its way. We
follow the path which has been trodden by our ancestors
in succession.” One of the princes then pleads precedent.

(z) Cited Wheeler, Hist. of India, ii., 502. (y) A. 8., Lit., 46.
(2) Fort. Rev., May 1877, 698,
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‘In an old tradition it is recorded that Iatila, of the family
of Gotama, that most excellent of moral women, dwelt
with seven saints; and that Varski, the daughter of a
Muni, cohabited with ten brothers, all of them called
Prachetas, whose souls had been purified with penance.’”
Now, upon this statement the alleged ancestral usage
appears really to have been non-existent. The only
specific instances that could be adduced were certainly not
cases of marriage. They were instances of special indul-
gence allowed to Rishis, who had passed out of the order
of married men, and whose greatness of spiritual merit
made it impossible for them to commit sin (a). It isalso
to be remembered that the Pandava princes were
Kshatriyas, to whom greater license was allowed in their
dealings with the sex, and for whom the loosest forms of
marriage were sanctioned (b). If polyandrous practices
existed among the aborigines whom they conquered, these
would naturally be imitated by them. Just as the English
knights who settled beyond the Pale became Hibernis
Hiberniores. On the other hand, in a passage of the
Ramayana (c¢), where the Rakshasa meets Rama and his
brother wandering with Sita, the wife of the former, the
giant accosts them in language of much moral indignation,
saying, * Oh little dwarfs, why do you come with your
wife into the forest of Dandaka, clad in the habit of
devotees, and armed with arrows, bow and scimitar? Why
do you two devotees remain with one woman? Why are
you, oh profligate wretches, corrupting the devout sages ?
The giant seems to have looked upon polyandry with the
same abhorrence as Draupadi’s father.

§ 65. Other passages of the Mahabharata are referred
to, which seem rather to evidence the greatest grossness
and want of chastity in the relations between the sexes,
than anything like polyandry. It is said that ‘ women

(a) See Apastambs, ii., vi., 13, § 8—10, and po:t § 66. (b) Manu, iii., § 26.
(e) Cited eeler, Hmt of Indla, ii., 241. r. V. N. Mandlik (p. 397) sa

that the original passage contains nothing to show that the giant accused the
brothers of Envmg 'Y )omt wife. &
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were formerly unconfined, and roamed about at their
pleasure independent. Though in their youthful in-
nocence they abandoned their husbands, they were guilty
of no offence ; for such was the rule in early times. This
ancient custom is even now the law for creatures born as
brutes, which are free from lust and anger. This custom
is supported by authority, and is observed by great Rishis,
and it is still practised among the northern Kurus.”
Dr. Muir goes on to add, ‘“ A stop was, however, put to
the practice by Svetaketu, whose indignation was on one
occasion aroused by a Brahman taking his mother by the
hand, and inviting her to go away with him, although his
father, in whose presence this occurred, informed him that
there was no reason for his displeasure, as the custom was
one which had prevailed from time immemorial. But
Svetaketu could not tolerate the practice, and introduced
the existing rule. A wife and a husband indulging in
promiscuous intercourse were thenceforward guilty of
sin” (d). So the Gandhara Brahmans of the Punjab are
said ““ to corrupt their own sisters and daughters-in-law,
and to offer their wives to others, hiring and selling them
like commodities for money. Their women, being thus
given up to strangers, are consequently shameless;” as
might have been expected (¢). In exactly the same way,
the Koravers of Southern India, who are not polyandrous,
sell and mortgage their wives and daughters when they
are in want of money (f). Of course, delicacy, or chastity,
must be utterly unknown in such a state of society. But
these very texts seem to show that each wife was appro-
priated to a single husband, though he was willing to
allow her the greatest freedom of action. (g).

(d) Muir, A. S. T., ii,, 418 (2nd ed.). The first passage is cited by Mr. McLen-
nan, p. 178, n., from the lst ed., ii., 336. See also other passages from the Maha-
bharata, cited 2 Dig., 392—39%4. .

(e) Muir, A. S. T, ii., 482, 4883. (f& Madras Census Report, 167.

(g) Mr. V. N. Mandlik says of the passages cited from Dr. Muir * To me the
whole chapter shows that the northern Kurus were then what the Nairs in
Malabar are now; so that a man did not know his own father.” But he admits
that these and similar passages ** point to times anterior to the compilation of
the Vedas. For even in the earliest Veda marriage appears to have become a
well-established institution,” pp. 896—397.



PARAS. 66 & 67.] EARLY FAMILY LAW.

§ 66. When we come to the law writers it is quite certain
that a woman could never have more than one husband at
a time. But we also find that sonship and marriage seem
to stand in no relation to each other. A man’s son need
not have been begotten by his father, nor need he have
been produced by his father’s wife. How is such a state
of the family, which appears to set genealogy at defiance,
reconcilable with a system of property which is based
upon the strictest ascertainment of pedigree? I believe
the answer is simply this—that a son was always assigned
in law to the male who was the legal owner of the mother.
Further, that the filial relation was itself capable of being
assigned over by the person to whom the son was subject,
or by the son himself if emancipated. If I am right in
this view, the theory that the levirate is invariably a
survival of polyandry will fall to the ground.

§ 67. The various sorts of sons recognized by the early
writers were the following :—The legitimate son (aurasa),
the son of an appointed daughter (putrika putra), the son
begotten on the wife (kshetraja), the son born secretly
(gudhaja), the damsel’s son (kanina), the son taken with
the bride (sahodha), the son of a twice-married woman
(paunarbhava), the son by a Sudra woman (nishada), or by
a concubine (parasava), the adopted son (dattaka), the son
made (kritrima), the son bought (kritaka), the son cast off
(apaviddha), and the son self-given (svayamdattaka) (h).
Of these it will be at once seen that the five last never could
be the actual sons of their father, and of the other nine
only the first and the last two need be. Of the remaining
seven, some necessarily, and others probably, were not
begotten by him at all. Further, many of these were not
even the offspring of his wife. The problem for solution
is, how they came to be considered as his sons ? To answer
this, we must enquire into the Hindu idea of paternity.

(h) Baudhayana, xvii., 2, § 10—24 ; Gautama, xxviii., § 32, 88 ; Vaasishtha, xvii.,
§ 9—22; Vishng, xv., § 1—27; Narads, xiii., § 17—20, 46—47; Mana, ix,, § 127
—140, 1568—184 ; Devala, 8 Dig., 168; Yama, tb., 164 ; Yajnavalkya, ii., § 128—

6
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§ 68. In modern times children are a luxury to the rich,
an encumbrance to the poor. In early ages femaleoffspring
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PARAS. 68 & 69.] HINDU NOTION OF PATERNITY.

stood in the same position, but 1nale issue was passionately
prized. The very existence of a tribe, surrounded by
enemies, would depend upon the continual multiplication
of its males. The sonless father would find himself without
protection or support in sickness or old age, and would see
his land passing into other hands, when he became unable
to cultivate it. The necessity for male offspring extended
in the case of the Aryan even beyond this world. His
happiness in the next depended upon his having a continu-
ous line of male descendants, whose duty it would be to
make the periodical offerings for the repose of his soul.
Hence the works of the Sanskrit sages state it to be the
first duty of man to become the possessor of male offspring,
and imprecate curses upon those who die without a son (z).
Where a son was so indispensable, we might expect that
every contrivance would be exhausted to procure one.
What has been already said about the relations between
the sexes in early times would make it certain that neither
delicacy, nor sentiment, would stand in the way.

§ 69. A frequent subject for discussion in Manu is as to Theory of
the property ina child. He says: “ They consider the f

male issue of a woman as the son of the lord ; but on the
subject of that lord, a difference of opinion is mentioned in
the Veda, some giving that name to the real procreator of
the child, and others applying it to the married possessor
of the woman.” He argues the point on the analogy of
seed sown by a stranger on the land of another, or of flocks
impregnated by a strange male. He sums up by declar-
ing : *‘ Thus men who have no marital property in women,
but sow in the fields owned by others, may raise up fruit to
the husbands, but the procreator can have no advantage
from it. Unless there be a special agreement bet ween the
owners of the land and of the seed, the fruit belongs clearly
to the landowner, for the receptacle is more important
than the seed. But the owners of the seed and of the soil

(¢) Vasish., xvii., § 1—5; Vish., xv., § 43—46; Manu, vi., § 36, 37; ix., § 46
Atn,D. M.,i.,§3
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may be considered in this world as joint owners of the crop,
which they agree by special compact, in consideration of
the seed, to divide between them ” (k). The conflicting
opinions referred to by Manu are probably the texts men-
tioned by the early Sutra writers (). In one of these
passages quoted from the Vedas, a husband is reported as
announcing, with considerable naiveté, that he will not any
longer allow his wives to be approached by other men,
since he has received an opinion “ that a son belongs to him
who begot him in the world of Yama.”” In this world it is
to be observed, there seems to be no doubt entertained that
the son begotten by others on his wife would be his own.

§ 70. It was upon this principle—wviz., that a son by
whomsoever begotten, was the property of the husband of
the mother—that the kshetraja, or son begotten upon a
wife, ranked so high in the list of subsidiary sons. The
Mahabharata and Vishnu Purana relate how king Saudasa,
being childless, induced Vasishtha to beget for him a
son upon his wife Damayanti. So king Kalinga is
represented as requesting the old Rishi Dirghatamas to
beget offspring for him; and Pandu, when he became
a Sunnyasi, accepted, as his own, sons begotten upon
his wife by strangers. The same passage of the Maha-
bharata which relates how Svetaketu put an end to
promiscuous intercourse on the part of husbands and
wives, also states that a wife, when appointed by her
husband to raise up seed to him by connection with
another man, is guilty of sin if she refuses (m). And so the
law-books expressly sanction the begetting of offspring by
another on the wife of a man, who was impotent, or dis-
ordered in mind, or incurably diseased ; and the son so
begotten belonged to the incapacitated husband (n). No

(k()uhhnu, ix., § 82—44, 48—56, 181; x., § 70; Nar., xii., § 66—60. Viramit.,
. 104, § 4.
P (!) Apast.,ii.,vi, 13, § 6, 7, and note ; Baudh., ii., 2, § 35; Vasish., xvi., § 6,7;
Gautama, xviii., § 11.

(m) Muir., A.8.T.,i., 418,419; Wilson, Works, v., 310: M. Miiller, A. 8.,
Lit., 56; 3 Dig., 262.

(n) Baudh., ii., 3, § 13; Manu, ix., § 162, 167, 208. Section 162 shows that a
manmight havea son begotten by procuration, and also a son begotten by himself.
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ruleis laid down that the person employed tobegetoffspring
during the husband’s life should be a near relation, or any
relation (0). In fact, in the instances just mentioned, the
procreator, who was called in aid, was not only not of the
same family, but was Jnot even of the same caste, the
owner of the wife being a Kshatriya, and his assistant
being a Brahman.

§ 71. The begetting of offspring upon the widow of a
man who had left no issue is, of course, merely an exten-
sion of the practice just discussed (p). But there was
this difference between the two cases ; that in the latter,
for the first time, the element of fiction was introduced.
In the former case, the husband becaine the father, not
by any fiction of paternity, but by the simple fact that
he was the owner of the mother. But after his death the
ownership had ceased ; unless, indeed, by another fiction,
he was considered as still surviving in her (g). Therefore,
unless the husband had given express directions during
his lifetime, the process to be adopted was to be as like as
possible to an actual begetting by him, or was to be such
a substituted begetting as he would probably have
sanctioned. Hence, such a connection was never per-
mitted when the widow had issue already. Nor was it to
be continued further than was necessary for the purpose
of conception. Nor was it allowable to procreate more
than one son, though at one time it was thought that a
second might lawfully be produced (). Nor was the widow
allowed to consort with any one she pleased, or to do so at
all merely of her own free will. The procreator was to be
the brother of the deceased if possible, or, if he was not

(v} Apastamba, who 18 strongly opposed to the Niyoga, says (ii., x.,27, § 9)
that a husband shall not make over his wife, who occupies the position of a gen-
tilis, to others than to his gentilis in order to cause children to be begotten for
himself. It is probable that this refers to an authority to beget after the hus-
band’s death. not, it is merely a restriction on the old usage.

(p) This alone is the levirate referred to by Mr. MoLennan, see Fort. Rev.,
May 1877. The general usage of begetting a son upon the wife of another on his
behalf was known by the term Niyoga, (that is, order or commission) of which
levirate was only a specia! instance.

) Manau, ix., § 456 ; Vrihaspati, 8 Dig., 458.
3) Mana, ix., § 58 —63, 143, 147 ; Narads, xii., § 62,80—88; Yama, 2 Dig., 468.
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85

begotten upon

wi

W.



Niyogs not

connected with

polyandry.

MARRIAGE AND SONSHIP. [cHAP. 1V,

attainable a near sapinda (s). This was either to enhance
the fiction of paternity ; or, perhaps, still further to
exclude any personal feeling on the part of the widow.
Further some authorisation was necessary, though it is
not very clearly stated by whom it was to be given. In a
legend mentioned in the Mahabharata, Vyasa begets
children on both the widows of his brother, at the request
of Satyavat, the mother of the deceased (¢). Gautama
asserts that the widow must obtain the permission of her
Gurus. Narada speaks of the authorisation as being given
to the widow by her spiritual parents, or by her relations.
Manu merely speaks of her being authorised, to which
Kulluka Bhatta adds by the husband or spiritual guide.
Yajnavalkya refers to the authority of the latter (x). It
i8 quite plain that even the brother could not perform the
act without some external authority.

§ 72. If I am right in this view, it is evident that the
levirate, as practised among the Aryan Hindus, was not a
survival of polyandry. The levir did not take his brother’s
widow as his wife. He simply did for his brother, or other
near relation, when deceased, what the latter might have
authorised him, or any other person, to do during his life-
time. And this, of course, explains why the issue so raised
belonged to the deceased and not to the begetter. If it
were a relic of polyandry, the issue would belong to the
surviving polyandrous husband, and the wife would pass
over to him as his wife. Such a course would have been
natural enough even among Hindus, and, as we shall see
presently, the practice actually existed (v). But it is some-
thing completely different from the Hindu Niyoga. And
the same explanation which accounts for the origin of the

(s) Gautams, xviii., § 4--7, xxviii., §23; Manu, ix., § 59 ; Narada, xii., § 80—83;
Yajnavalkya, ii., § 128. Manupermitseither a brother oranother. Yajnavalkya,
either a relative or another. l?:llukn Bhatta in his gloss adds the word sapinda
as limiting the vague word another.

(t) Ind. Wisd., 876.

() Gautama, xviii., § 5 ; Narada, xii., § 80—&7; Manu, ix., § 58; Yajnavalkyvas,

ii., § 68.
(v) Post § 73.
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levirate accounts also for its extinction. As soon as any
idea of mutual fidelity, sentiment, or delicacy, arose as an
element in the marriage union, the notion of allowing
issue to be begotten on a wife would become most repul-
sive. And as that practice died away, the usage of
authorising it in regard to a widow would naturally die
away also, though it might continue longer in the latter
case than in the former. We can see that a considerable
amount of refinement in the relations between man and
wife had already sprung up at the date of our compilation
of Manu (w) ; and we can understand how it came about
that texts were interpolated forbidding a practice which
the preceding texts had sanctioned and regulated (). The
Niyoga would also become unpopular, as partition became
more common. So long as the family remained undivided,
the afterborn son would be merely an additional mouth to
feed, accompanied by a pair of hands to work, and he
would take upon himself the entire duty of performing the
recurring ceremonies to his quasi-father. But as soon as
the practice of division sprang up, he would be entitled to
claim a share, and to stand generally in his parent’s place.
At one time, too, it appears that the widow had a right to
manage the property of her deceased husband on his
behalf (y). Naturally the relations would cease to authorise
an act which tended to defeat their own rights.

§ 73. Theactual marriage of a widow with the brother
of her deceased husband is, of course, something quite
different from the levirate. This was sanctioned by Manu
in the single case of a girl who had been left a virgin
widow (z). The practice still exists in many parts of India.
It has been found among the Ideiyars, a pastoral race of
Southern India; among the Gaudas of South Canara, and
the Savaras of Vizagapatam and Ganjam ; in Orissa, among
the Jat families of the Punjab, both Brahman and Rajputs

(w) Manau, iii., § 45, 55—62; ix., § 101—105. () Munu, ix., § 64—68.
(y) Manu, ix., § 210, 146, 190. (2) Manu, ix., § 60, 70.
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and among some of the Rajput class of Central India (a).
In the Punjab such marriages are considered of an inferior
class, and do not give the issue full right of inheritance (d).
Marriages to the husband’s brother may in some cases be a
relic of polyandry, but they seem to me capable of a much
simpler explanation. There is nothing in the usage of itself
unnatural and revolting. The marriage of a woman with
two brothers successively is merely the converse of the
marriage of a man with two sisters successively, a sort of
union which, though illegal, is by no means uncommon in
Great Britain, and which is absolutely legal in several of
our colonies. Marriage with a deceased wife’s sister is be-
lieved to be very common among the lower orders, from the
simple fact that a sister-in-law very frequently becomes a
permanent member of the family during the life of the sister,
and continues in it after her death. She naturally takes
the place of her sister as mother and wife. Exactly the
same facts would lead to the converse result in a Hindu un-
divided family. On the death of the husband the widow
would continue to reside in the same house with her
brother-in-law. He would take possession of all the
effects of his deceased brother, not as heir but as manager
of the family corporation by virtue of seniority (c). At a
time when women were regarded merely as chattels (d),
the wives of the deceased would naturally pass over to the
manager, who was bound to support them. To take

(a) Madras Census Re{, 149; S. Can. Man., L., 162; Census 1891, xiii., 254,
257. Punjab Cust., 94; Lyall, Fort Rev., Jan. 1877, 103; Sarvadhikari, 528, n.

(b) Census of 1891 General Report, 266.

(¢) Among some tribes of the Punjab the custom is that the widow should
marry not her husband’s elder brother but his younger brother. Punjab Cus-
tomary Law, IL., 94.

(d) The prohibition against dividing women at a partition (Manu, ix., § 219;
Gautama, xxviii., § 45) seems to point to a time when they had been looked upon
merely as a part of the family property. Perhaps those curious texts which
state the liability of « man who had taken the wife, or widow, of another to pay
his debts, may be founded on the same principle (1 Dig., 821—3828, 2 Dig., 476 ;
Narada, iii., § 31—26; V. May, v., 4, § 16, 17; Spencer, i., 680; post § 327).
Aocordingly Narada says (iii., § 23, 24):—‘‘In all the four classes, wives and
goods go together ; he who takes a man's wives takes his property also.” ‘‘The
wife is considered as the dead man’s property.” In Assam the heir to a Miri
estate inherits with it the whole body of his father’s wives, with the exception of
his own actual mother. Among the Garos the hridegroom by his marriage pledges
himself to the reversion of his mother-in law.
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the illustration from Scandinavian history cited by Mr.
McLennan : “ Now Bork set up his abode with Mordissa,
and takes his brother’s widow to wife with his brother’s
goods ; that was the rule in those days, and wives were
heritage like other things.”” The only difference is that
the Hindu Mordissa would have been living all along in
the house with the Hindu Bork, and that on the death of
her husband the latter would have become her natural
protector and legal guardian. The transition to husband
is so natural that it is strange it did not more universally
take place.

§ 74. The same principle, viz., that the son belongs to Son born in
the owner of the mother, can be shown with greater ease **"
in the other cases. The secretly born son is described by
Vishnu as follows : “ The son who is secretly born in the
house is the sixth. He belongs to him on whose bed he
was born”’ (e). Manu is to the same effect, and the gloss
of Kulluka Bhatta shows that the mother is supposed to
be a married woman, whose husband’s absence makes it
certain that he was not the father. Yet the child belongs
to him (f). In the case of the son of a damsel (Kanina) gon of damsel;
born in her father’s house, if she marries, the son belongs
to the husband, and inherits to him. If she does not
marry, he belongs to, and is the heir of, her father, under
whose dominion she remains (g). So, “if a pregnant orbride;
young woman marry, whether her pregnancy be known or
unknown, the male child in her womb belongs to the
bridegroom, and is called a son received with his bride”
(Sahodha) (k). As regards the sons of twice-married  twice-married
women (paunarbhava), and of disloyal wives, Narada lays "oms
down the same rule. ‘“ Their offspring belongs to the
begetter, if they have come under his dominion, in con-

(¢} Vishna, xv., § 13, 14. (f) Menu, ix., § 170; Viramit., ii., 2, § 5.

(g) Vishnu, xv., § 10—12; Vasishtha, xvii., § 14; Narada, xiii., § 17, 18. The
Vinmitrodn.yn;‘{». 113, says that the child belongs to the father of the woman or
husband, according as she was affianced or not at the time of birth. This is also
the view taken by Nanda Pandita in the Vaijayanti. Jolly, § 152.

(k) Manu, ix., § 173 ; Vishnu, xv., § 15—17; Narada, xiii., § 17.
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sideration of a price he had paid to the husband. But the
children of one who has not been sold belong to her
husband " (¢). Of course the children of a woman who
had actually been married to a second husband would, d
Jortiori, have belonged to him (k).

§ 75. Thesame considerations seem to govern the case
of a child by a concubine, who is classed by some writers
with the child by a Sudra (). The union of a man of the
higher classes with a Sudra was, in the later law, though
not originally, looked upon as so odious that the son was
only entitled to maintenance, and not to inheritance (m).
And the position of a son born to him by a concubine was
no better (n). But the son of a Sudra by a concubine was
always entitled to inherit under certain events. The dis-
tinction, however, seems to have been taken that, in order
to do so, he must have been begotten upon a woman who
was under the absolute control of the begetter. Manu
speaks of the son begotten by a man of the servile class
‘“on his female slave, or on the female slave of his male
slave” (0). And so Narada says: ‘‘ there is no issue if a
man has had intercourse with a woman in the house of
another man ; and it is termed fornication by the learned
if a woman has intercourse with a man in the house of
a stranger”’ (p) obviously, because in the latter case the
woman is not under his dominion. Her issue would
belong to the person who was her owner.

§ 76. The case of the son of the appointed daughter is a
little more complicated, but appears to me to be explicable
in the same way. She was lawfully married to her hus-
band. Yet her son became the son of her father, if he had
no male issue ; and he became so, not only by agreement
with her husband, but by a mere act of intention on the

(i) Narada, xii., § 55. For the definition of a ** paunarbhava,” see Vishnu,
xv., § 7—9; Manu, ix., § 175; Narada, xii., § 46—49; Vasishtha, xvii., § 13.

(k) Katyayana, 3 Dig., 286.

(1) See Baudhayana, ii., 2, § 21, 223 ; Vishnu, xv., § 27, note.

(m) Cf. Manw,iii.,§ 18—19, ix., § 146—156, 178 ; Gautama, xxviii., § 39; Devala,
3 Dig., 135, and other authorities cited 3 Dig., 116—133 ; Yajnavalkya, ii., § 135.

(n) Mitakshara, i., 12, §3. (0) Manu, 1x., § 179. (p) Narada, xii., § 6].
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part of her father, without any consent asked for or
obtained. Hence a man was warned not to marry a girl
without brothers, lest her father should take her first son
as hisown (¢g). Now Vasishtha quotes a text of the Vedas
as showing that * the girl who has no brother comes back
to the males of her own family, to her father and the rest.
Returning she becomes theirson”’ (r). In her case, there-
fore, the father seems to have retained his dominion over
her, to the extent of being able to appropriate her son if
he wished it (s). The same result of course followed, where
the marriage took place with an express agreement that
this dominion should be reserved (¢).

A custom precisely similar to that of the son of an Nambudri Brak.-
appointed daughter still exists among the Nambudri Brah- ™***
mans of the Malabar Coast in Madras. They are believed
to have emigrated from Eastern India about 1200 or 1500
years ago, bearing with them a system of Hindu law of an
archaic character, more nearly representing that of the
Sutra writers than the later form to be found in the
Mitakshara (). Where a Nambudri has no male issue, he
may give his daughter in Sarvasvadhanam marriage. The
result of such a marriage is that, if a son is born, he
inherits to, and is for all purposes the son of, his father-in-
law. If there is no male issue, or on failure of such issue,
the property of the wife’s family does not belong to the
husband, but reverts to the family of the father-in-law (v),
unless the marriage has been accompanied by a formal
appointment of the son-in-law as heir of the Illom (w).

§ 77. The remaining sons are all adopted sons, and Adopted sons.
avowedly the original property of their natural parents.
Their case will be separately treated in the next chapter.

(q) Gautama, xxviii., § 19,20 ; Manu, iii., § 1. (r) Vasishtha, xvii., § 12.

(8) In Russis, a father retains kis dominion over his daughter after inarriage,
and may claim her services ut his own home if they are required in case of ill-
ness, or by the death of his wife. See an article on Marriage Customs, in the
Pall Mull Budget, xix., 249, one of u series on the Russians of to-day.

(¢) Baudhayana, ii., 2, § 11

(%) Vasudevan v. Secretary of State, 11 Mad., 157, 160.

(v) 11 Mad., 158, 162; Kumaran v. Narayanen, 9 Mad., 260; Chemnautha

v. Palakushu, 25 Mad., 662, p. 664.
(w) Mad. H. Ct. S. A, 247 of 1881, cited Wigram, 16.




92

All but two now
obsolete.

MARRIAGE AND SONSHIP. [CHAP. 1v,

The only matter of remark bearing on the present enquiry
18 this: that in two of the cases, viz., the son given
(dattaka) and the son bought (kritaka), the boy was a
minor, and the right in him was given over by those who
had dominion over him, and could be given over by no one
else (3 132). In the case of the son made (kritrima) the
youth was of full age, and therefore able to dispose of
himself ; and in the case of the son self-given (svayam-
dattaka) or cast off (apaviddha) he had been abandoned,
or ill-treated by his parents, or had lost them. Their
dominion had accordingly come to an end (z).

§ 78. All of these sons, except the legitimate and the
adopted, are long since obsolete (y). Possibly traces of the
old usage may still linger on in remote districts. Jagan-
natha says that in Orissa it is still the practice with some
people to raise up issue on the wife of a brother, but his
own opinion is strongly expressed against the legality of
such a proceeding. "Mr. Colebrooke states that, in his time,
the practice of appointing brothers to raise up male issue
to deceased, impotent, or even absent brothers, still pre-
vailed in Orissa. Mr. Rajkumar Sarvadhikari says in
reference to this statement,—*‘ From all the enquiries we
have made on the subject, it appears that the practice is
highly reprobated among the higher classes in Orissa, and
if it exists among the lower classes at all, it exists in such
a form that it is of no importance whatever from a juridi-
cal point of view.” He adds that, among some of the rich
and noble classes in Orissa, the practice of Niyoga has pro-
bably assumed thc modernised form of marriage with an
elder brother's widow (z). The same reason which
caused the Kshetraja son to fall into disrepute, neces-

(z) Baudhayana, ii., 3, § 13, 14, 16, 19, 31 ; Vasishtha, xvii., §17—20; Vishnu
xv., § 18 —26 ; Manu, ix., § 168, 169, 174, 177; post, § 106. Similaily in Rome
there were two sorts of adogtion ; adoptio, properly so .ca.lled of & child who was
under the dominion of another, and adrogatio, of a person who was sus yuris.

(y) Vrihaspati, 3 Dig., 271; Aditya Purana, $b., 272, 288; Apararka, cited,
Sarvadhikari, 512 ; V. May, iv., 4, §46 ; Dattaka Mimamsa, i., § 64 ; Smriti Chan-
drika, x.,§ 5; D. Ch., i.,, 9; 2 Bor., 456 ; post, § 105. The mention of them in
works 8o late as the Daya Bhaga cannot be taken as any evidence that they

were still recognized at that time. See ante, § 16. Sarvadhikari, 519.
(2) 3 Dig., 288, 289, 276, note ; Sarvadhikuri, 628.
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sarily led to the disappearance of several of the others also.
The increasing strictness of the marriage tie made a
husband refuse to recognize as his son any issue which
was not begotten upon his own wife by himself, or, at all
events, might not be supposed to have been so begotten.
This would eliminate from the list of sons the Kanina, the
Gudhaja, and the Sahodha, unless, in the latter case, the
son conceived before marriage was born after marriage (a).
When a second marriage came to be forbidden (§ 93),
the Paunarbhava would follow the same fate (b). The
practice of appointing a daughter would also fall into
disuse since, so long as it lasted, there would be a difficulty
in finding a husband for a girl who had no brothers. It
was probably at this period that the son of a daughter not
appointed came to take the high rank which he at present
occupies in the list of heirs (¢). Among the Nambudris
in Malabar, the son of the appointed daughter is still
recognised as heir to his maternal grandfather, where the
marriage of the daughter has taken place according to the
form known as Sarvasvadhanam; the formula used
being, *“ I give unto thee this virgin, who has no brother,
decked with jewels ; the son who may be born of her shall
be my son " (d). The validity of such an appointment
was recognised in Pondicherry on at least two occasions
so lately as 1830 ; but in 1868 the Civil Court decided that
the usage had become obsolete from time immemorial (e).
In one case the Judicial Committee intimated a doubt
whether such a son might not even now be lawfully creat-
ed in the orthodox parts of India (f). It is improbable,

(a) See Collector of Tn'chino&ogy v. Lekkamani, 11. A., 283, 298; S. C., 14
B.L. R, 115; 8. C., 21 Suth., 358,

(b) The Sudder Court of Bengal, however, admitted that, by local usage, such

a son might inherit. In the particular instance, that of the Nagur Brahmans of
Benares, the Custom was negatived, Mohun Singh v. Chuman Rai,1S.D. A,
28 (37).

(c) See post, § 519.

d) Kumaran v. Narayan, 9 Mad., 260 ; Pasudevan v. Secretary of State, 11
Mad., 1567 ; Travancore Census, 1891, p. 687; Chemnautha v. Palakuzhu, 26

Mad., 662.
(e; Sorg H. L., 109 ; Co. Con., 55, 62, 69.

Thakur Jeebnath Singh v Court of Wards, 2 1. A., 163 ; 28 8uth,, P. C,,
;8.C,, 15 B. L. R, 190,
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however, that this doubt will be found to have any sub-
stantial foundation. The cessation of marriage between
persons of different classes (§ 88) would similarly put an
end to the Nishada. The five sorts of adopted sons would
alone remain. These are reserved for future discussion
(§ 104).

§ 79. The above statements will show that, in the
view of early Hindu law, sonship was not by any means
founded on marriage. A consideration of the marriage
law itself will show that, in ancient times, it meant some-
thing very different from what it does at present. Eight
forms of marriage are described by Manu, and in less
detail by Narada and Yajnavalkya (g). ‘ The ceremony
of Brahma, of the Devas, of the Rishis, of the Prajapatis,
of the Asuras, of the Gandharvas, and of the Rakshasas ;
the eighth, and basest, is that of the Pisachas. The gift
of a daughter, clothed only with a single robe, to a man
learned in the Veda, whom her father voluntarily invites,
and respectfully receives, is the nuptial rite called Brahma.
The rite which sages call Daiva is the gift of a daughter,
whom her father has decked in gay attire, when the
sacrifice is already begun, to the officiating priest, who
performs that act of religion. When the father gives his
daughter away, having received from the bridegroom one
pair of kine, or two pairs, for uses prescribed by law, that
marriage is termed Arsha. The nuptial rite called Praja-
patya is when the father gives away his daughter with
due honour, saying distinctly, ‘ May both of you perform
together your civil and religious duties.” When the bride-
groom, having given as much wealth as he can afford to
the father and paternal kinsmen, and to the damsel her-
self, takes her voluntarily as his bride, that marriage is
named Asura. The reciprocal connection of a youth and
a damsel with mutual desire is the marriage denominated

(9) Manu, iii., § 20—42; Narada, xii., 39—45 ; Yajnavalkya, i., § 55—61 ; Apa-
stamba, ii., 11 and 12, and Vasishtha, i., 28—36, omit the Prajapatya and Pisacha
forms.
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Gandharva, contracted for the purpose of amorous em-
braces, and proceeding from sensual inclination. The
seizure of a maiden by force from her house, while she
weeps and calls for assistance, after her kinsmen and
friends have been slain in battle or wounded, and their
houses broken open, is the marriage styled Rakshasa.
When the lover secretly embraces the damsel, either
sleeping or flushed with strong liquor, or disordered in
her intellect, that sinful marriage, called Pisacha, is the
eighth and the basest.”

§ 80. It is obvious that these forms are founded upon

different views of the marriage relation, that they belong b

to different stages of society, and that their relative
antiquity is exactly in the inverse ratio to the order in
which they are mentioned. The last three point to a time
when the rights of parents over their daughters were un-
known or disregarded, and when men procured for them-
selves women (they can hardly yet be called wives) by
force. fraud or enticement. But even these three show
variations of barbarism. The Pisacha form is more like
the sudden lust of the ourang-outang than anything
human. The first dawning of the conjugal idea cannot
have arisen, when the name of marriage could be given
to a connection, which it would be an exaggeration to
describe as temporary. The Rakshasa form is simply the
marriage by capture, the existence of which, coupled with
the practice of exogamy, Mr. McLennan has tracked out
in the most remote ages and regions. It is at the present
day practised among the Meenas, a robber tribe of Central
India, and among the Gonds of Berar, not as a symbol but
a matter of real earnest—as real as any other form of
robbery (2). The connection between the Rakshasa and
the Gandharva forms is evidenced by the fact that both
were considered lawful for the warrior tribe (¢). The

(h) Lyall, Asiatic Studies, 163. V. N. Mandlik, 441. As to survivals of this
practice in the Punjab, see Punjab Customary Law, ii., 91, and in Assam, Census
of 1891 ; Assam Report I, 118.

() Manu, iii., § 26.
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latter isan advance beyond the formerin this respect, that
it assumes a state of society in which a friendly, though
perhaps stealthy, intercourse was possible between man
and woman before their union, and in which the incli-
nations of the female were consulted. Both forms admit-
ted of a permanent connection, though there is certainly
nothing in the definition to show that permanence was a
necessary element in either transaction. The remaining
forms of marriage all agree in this, that the dominion of
the parents over the daughter was fully recognized, and
that the essence of the marriage consisted in a formal
transfer of this dominion to the husband.

§ 81. The Asura form, or marriage by purchase, which
the Sanskrit writers so much condemn (k), was probably
the next in order of antiquity to those already mentioned.
When it became impossible, or inconvenient, to obtain
wives by robbery or stealth, and when it was still necessary
to obtain them from another tribe (I), the only other mode
would be to obtain them by purchase. And, of course, the
same system would survive even when marriage was per-
mitted within the tribe, though not within the family, if an
unmarried girl was a valuable commodity in the hands of
her own family, either as a servant, while she remained
unmarried, or as a possible wife, where the balance of the
sexes rendered it difficult to obtain wives. As dellca,cy
increased in the relation between the sexes, marriage by
sale would fall into disrepute from its resemblance to pros-
titution (m). Hence Manu says: “Let no father, who
knows the law, receive a gratuity, however small, for giving
his daughter in marriage, since the man who, through
avarice, takes a gratuity for that purpose is a seller of his
offspring” (n). The Arsha form, which is one of the

}k\ Mana, iii., § 41.

l) See as to this necessity, post § 86.

{m) See Teulon, 13. Tusco more tute tibi dotem quaris corpore. ‘‘ Among
the Tiyars of North Malabar, a sum of money is paid durm'fhthe marriage
ceremony to the bride's kfrnavan, called the bride’'s kanom is shows nm.
the bride was once treated as mortgaged for use until the kanom was repaid.”

Mal. Mar Rep., b
(n) Manu, 1ii. §6 ix., § 98, 100.
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approved forms, appears to be simply a gurvival from the
Asura, the substantial price paid for the girl having
dwindled down to a gift of slight, or norainal, value (0).
Another mode of preserving the symbol of sale, while
rejecting the reality, appears to have been the receipt of a
gift of real value, such as a chariot and a hundred cows,
which was immediately returned to the giver, much in
the same way as our Indian officials touch a valuable
nuzzur, which is at once removed by the servants of the
donor. This arrangement is said by Apastamba to have
been prescribed by the Vedas “ in order to fulfil the law,”
—that is, apparently, the ancient law, by which the bind-
ing form of marriage was a sale (p). The ultimate
compromise, however, appears to have been that the
present given by the suitor was received by the parents
for the benefit of the bride, and became her dowry. Manu
says : ‘“ When money or goods are given to damsels, whose
kinsmen receive them not for their own use, it is no sale;
it is merely a token of courtesy and affection to the
brides’’ (g). This gift, which was called her fee (¢ulka),
passed in a peculiar course of devolution to the woman'’s
own brothers ; that is, back again into her original family,
instead of to her own female heirs. One rendering of the
text of Gautama which regulates this succession, even
allowed the fee to go to her brothers during her life. In
either view, it was evidently considered to be something
over which her family had special rights. If they aban-
doned the possession, they retained the reversion (r).
This was probably the reason that where a girl, who had
been allowed to pass maturity, exercised her right of
choosing a husband for herself, the bridegroom was not to
give a nuptial present to her father, * since he had lost his
dominion over her, by detaining her at a time when she

(o ianu, i, §"A9; Yajnavalkya, i., § 59.
(p) Apastamba, ii., vi., 13, § 12. See Mayr, 155, who compares the Roman
* Coemptio,” and the German ‘* Fraukauf.”

(g) Manau, iii., § 54; Mayr, 157. See a case held to be of this sort in Bombay.

In the goods of Nathibai, 2 Bom., 9 Mr. McGahan mentions an exactly similar
usage as prevailing among the Kirghiz, Campaigning on the Orus, 60.
(r) Mayr, 170.

7
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might have beerra parent.”” But, on the other hand, as
the reversion was thus lost, she was not allowed to carry
with her the ornaments she had received from her own
family (s). If the girl died before marriage, the gifts made
by the bridegroom reverted to him, after deducting any
expenses that might have been already incurred (¢).

§ 82. The essential difference between the three remain-
ing forms, v/z., the Brahma, Daiva and Prajapatya, and
those just described, is this: that while, on the one hand,
the girl is voluntarily handed over by her parents, they, on
the other hand, receive no equivalent. The Daiva form is
expressly stated to be appropriate to an officiating priest,
that is, a Brahman. Manu describes the bridegroom in
the Brahma form as “a man learned in the Vedas,” there-
fore presumably a Brahman also. It is probable that these
forms first arose in the case of Brahmans. When mixed
marriages were allowed, the great reverence shown to the
Brahman would naturally have led to his being accepted
upon his own merits, without any payment. In time, the
same practice would be adopted, even when he was marry-
ing a girl of his own caste. When these forms came to
be universally adopted by the Brahmans, they would be
followed by the inferior classes also as a mark of respecta-
bility : just as a marriage in St. George’s, Hanover Square,
is specially prized by persons who do not happen to have
houses in that fashionable district. Prim. facie one would
imagine that a Brahma marriage, from its very definition,
was inadmissible for a Sudra; and Manu certainly seems
to contemplate only the last four as applicable to the case of
the three lower classes (x). DBut there is no doubt that the
Brahma marriage has long since ceased to be the property
of any class: and the Madras Sudder Court have held
that, in the case of Sudras, the mere fact that the bride is
given without the bestowal of any gift by the bridegroom
constitutes the marriage one of the Drahma form (v).
T(s) Many, ix.. § 90—93; Gaut., xviii , § 20, T

() Yujpavalkya, ii., & 146 : Mitukshary, ii., 11, § 30.
(#) Manu, iii., § 22—26. (v) Sivarama v. Bagavan, Madras Dec. of 1859, 44.
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§ 83. Of these various forms of marriage all but two, the Brahma ana
Asura alone

Brahma and the Asura, are now obsolete. Manu treats the
first four as the approved forms, and the latter four as
disapproved. He permits the Gandharva and the Rakshasa
to a military man. Narada forbids the Rakshasa in all cases.
Both absolutely forbid the Asura and the Pisacha (w).
The existence of the disapproved forms, or some of them,
at a period much later than Narada, is evidenced by the
rules which provide a peculiar descent for the stridhana of
a woman so married (r). It is stated generally that the
Brahma is the only legal form at present, and probably this
may be so among the higher classes, to whom the assertion
18 limited by Mr. Steele (y). But there is no doubt that the
Asura 1s still practised ; and in Southern India, among the
Sudras, it is a very common, if not the prevailing, form (2).
In Assam, “as arule, women are looked on as a species of
property to be bought with a price, or by service in the
father’s house.” The Gharos and Khasis alone do not pur-

urvive.
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chase their wives (a). Even in Madras, however, and Presumption as

among Sudras, it has been held that the presumption will
be against the assertion that a marriage is in a disapproved
form, and that it must be proved by those who rely on it
for any purpose. The same point has been decided by the
High Court in Calcutta, as regards Bengal, and seems to
have been assumed by the Judicial Committee in a case

(w) Manau, iii., § 23, 24, 56—41 ; Narads, xii., § 45.

(x) Mitakshara, 1i., 11, § 11.

(y) Gibelin, i., 63; Colebrooke, Essays, 142 (ed. of 1858) ; Steele, 159; V. N.
Mandlik, 301.

(2) 3 Dig., 605; 1 Stra. H. L., 43; Mayr, 155. I have often hecard the same
statement made, arguendo, in the Madras Courts by the late Mr. J. W. Branson,
a Barrister of great local and professional experience, and thoroughly versed in
the languages and customs of Southern India. The statement seemed to be
accepted by the Bar and the Bench. Jugannatha quotes a text from Yajna-
valkya, stating that the Asura ceremony is peculiar to the mercantile and ser-
vile classes, which is not to be found in Stenzler’s edition. It ought to come
in after i., § 61. See 3 Dig., 604 ; In the goods of Nathibai, 2 Bom., 9. Even be-
tween Brahmans such a marriage has been held valid in Madras. Visvanathan
v. Saminathan, 13 Mad., 83. Where under the form of an Asura marriage the
parents contracted for a maintenance to be paid to themselves in consideration
of giving their daughter to an ineligible suitor, the Allahabad High Court held that
the agreement for maintenarce was contrary to public policy and could not be
enforced. It was not contended, however, that the marriage itself was invalid.
Baldeo Sahar v. Jumna Kunwar, 23 All., 495.

(a) Census of 1891; Assam Report, I, 117, 118.

to form.
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from Tirhoot (b). Ina case in Western India, the Shastras
stated that, although Asura marriages were forbidden, it
had nevertheless been the custom of the world for Brah-
mans and others to celebrate such marriages, and that no
one had ever been expelled from caste for such an act (c).
M. Sorg states that among the Tamil population the Asura
form of marriage is universal, and that the Brahma form,
which is known as Cannigadanam, or gift of a virgin, is not
thought reputable, and that the son-in-law so married is
considered to become adopted into the family of his father-
in-law, and loses his right of succession in his natural
family (d). In fact a marriage, in which the bridegroom
gets his bride for nothing, is looked upon as a purchase of
Gandharvaform. the bridegroom. The validity of a Gandharva marriage
between Kshatriyas appears to have been declared by the
Bengal Sudder Court in 1817, and to have been assumed
both by the District and Sudder Court so late as 1850 and
1853 (¢). It seems to me, however, that this form belongs
to a time when the notion of marriage involved no idea
of permanence or exclusiveness. Its definition implies
nothing more than fornication. It is difficult to see
how such a connection could be treated at present as
constituting a marriage, with the incidents and results of
such a union. This view was unhesitatingly laid down by
the Allahabad High Court in a case between Rajputs,
when the offspring of such a marriage claimed as, but was
held not to be, legitimate (f). The Madras High Court
considers that a Gandharva marriage would be legal, if
celebrated with nuptial rites, of which the homam cere-
mony, or sacrifice by fire is an essential part (9). It isobvi-
ous that such a ceremonial proceedmg 1s something very

(b) Kaithi v. Kultadaaz. Mudras Dec. of 1860 201 ; s Judoonath v. Buuuut
Coomar, 11 B. L. R., 256, 268, S. C., 19 Suth., 264 ; Jagan»a.th Prasad v. Ranjit
gmgh(gsggl 364 Mt Thakoor v. Rai Baluk Ram,llM 1.A,175,8.C., 10

ut) , 3.

(¢) Keshow Rao v. Naro, 2 Bor., 198 [215, 2).1].sndseeNundlalv Tapeedas,
1 Bor., 18 (16, 20]. (d) Sorg H. L., 80—33.
(e) .Hu/mu Chul v. Ranee Bhadoorun, cited S. D. of 1645 540, X C.,
B. 8. D, 855,38 606 ; Jogendro Deb v. Funendro Deb, 14 M. 1. A 376.

(f) Bhaoni v. A;ahara Singh, 8 All., 738.

(9) Brindavuna v. Raé

hamant, 12 Mad. ) 72, per curiam, 18 M. 1. A., 506.



PARA. 84.] POWER TO DISPOSE OF BRIDE. 101

different from the unconventional arrangement described
by Manu. No doubt the texts referred to in the Judgment
of the High Court result from the attempt of later writers
to reconcile a respect for ancient usages with the greater
formality of modern society.

§ 84. As regards the persons who are authorised to Powerto dispose
dispose of a girl, Narada says: “ A father shall give his ®' &
daughter in marriage himself, or a brother with the father’s
consent, or a grandfather, maternal uncle, kinsmen, or
relatives. In default of all these, the mother, if she is
qualified ; if she is not, the remoter relations should give a
girl in marriage. If there be none of these, the girl shall
apply to the king, and having obtained his permission to
make her own choice, choose a husband for herself ” (k).
‘Where a father had abandoned his wife and daughter, the
mother would be capable to give away her daughter (2).
But under no other circumstances would a marriage con-
tract be binding without the father’s consent (k). And the
maternal grandfather has a right of disposal superior to
that of the stepmother (/). Where the natural guardian
is a female, she is not necessarily invested with exclusive
authority in the matter, as is clear from the fact that the
mother, who ranks next to the father as natural guardian,
ranks low in the list of relations for the purpose of dispos-
ing of her daughter in marriage (m). But the High Court
of Madras refused to allow a divided uncle to dispose of
his niece in marriage without consulting her mother.
They admitted that the text of Yajnavalkya (i., § 63) could
not be limited to the case of a divided family, but they
thought that the object of placing the male relations
before the mother was merely to supply that protection
and advice which the Hindu system considered to be neces-

(h) Narada, xii., § 20—22; Yu]mun.lknl, i, § 63

(i) Baee Rulyatv. J’eychund Bell asis, 43 ; 8. C., "1 Mor. (N.S.),181; Khushal-
chand v. Bai Mani, 11 Bom.,

(k) Nundlal v. Tapeedas, l Bor, 14 [16) ; Nanabhai v. Janardhan, 12
Bom., 110; Shenkapa Setiapa v. Revana, 17 Mysore 338.

) Ram Buuaeev Suobh Koonwaree, 7Sut.h 821; S. C.,, 8 Wym., 219;
8. C., 2In. Jur., 193.

(m) Per cur.. 7 Suth., 823.
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sary on account of the dependent condition of women.
That dependence had now practically ceased to be enforced
by thelaw. Where the mother was at once the guardian of
the girl, and the legal possessor of the estate out of which
the marriage expenses must be defrayed, they considered
that she was entitled to be consulted on the one hand, and
the male relations on the other, but that the Court would
probably interfere to compel the marriage of a girl to a
suitable husband, if chosen by either party, and rejected
without reasonable cause by the other (n). Where the
guardian is about to effect a marriage which is obviously
injurious to the girl, the Court has power to interfere,
especially where his conduct is actuated by improper or
interested motives. Such interference, however, would
very rarely, and only in extreme cases, be allowed, where
the guardian was the father (o).

§ 85. The above rules are of importance so long as the
marriage rests in contract, and an attempt to give away a
girl in marriage by a person not authorised to do so would
be over-ruled by the Court upon a proper application by
the person in whom the right was reposed (p). A very
different question arises where the marriage has actually
been celebrated. A very strong case of that sort recently
arose in Madras (g). There the mother had caused her
daughter’s marriage to be celebrated without her husband’s
permission. The Brahman who celebrated the marriage
was falsely informed by her that the father’s consent had
been given. It was found as a fact that the mother acted
boni fide in the interest of her daughter, and, as her natural
guardian, desiring to secure her a suitable husband. The
father repudiated the marriage. The husband sued for a
declaration that the marriage was irrevocable. The High
Court decided in his favour. They said : “ two propositions

(n) Namasevayam v. Annamal, 4 Mad., H. C., 889 ; Mt. Ruliyat v. Madkowjee,
2 Hor., 680 (739] ; Kumla Buhoo v. Muneeshunkur, tb., 689 [746).

(o) Shridhar v. Hiralal, 12 Bom., 480.

(p) Percuriam, 11 Bom., 253.

(7) Venkatacharyulu v. Rangacharyulu, 14 Mad., 816.
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of law may be taken to be established beyond controversy,
viz., (1) where there is a gift by a legal guardian, and the
marriage rite is duly solemnised (r) the marriage is irrevo-
cable, and (2) where the girl is abducted by fraud or force
and married, and there is no gift either by a natural or
legal guardian, there is a fraud upon the policy of the
religious ceremony, and there is therefore no valid religious
ceremony ' (s). “ The third proposition of law, which is
material to the case before us, 1s that when the mother of
the girl, acting as her natural guardian, in view to her
welfare, and without force or fraud, gives away the girl in
marriage, and the marriage rite is duly solemnised, the
marriage is not to be set aside. This view is supported by
authority (¢) and is sound in principle.”

§ 86. The selection of persons to be married is linited
by two rules: first, that they must be chosen outside the
family : secondly, that they must be chosen inside the caste.
The first of these rules is only a special instance of that
singular prohibition against marriage between persons be-
longing to the same family or tribe, which is to be found in
almost every part of the world, and to which Mr. McLennan
has given the name of Exogamy. According to the Sanskrit
writers, persons are forbidden to marry who are related as
sapindas. This relationship extends to six degrees where
the common ancestor is a male. Where the common ances-
tor is a female there is a difference of opinion ; Manu and
Apastamba extending the prohibition in her case also to
six degrees, while Gautama, Vishnu, Vasishtha, Sankha,
Narada and Yajnavalkya limit it to four degrees. To this
restriction some of the above writers add a further rule
that the bride and the bridegroom must not be of the same

(r) 3ee us to presamption in & favour of due preformance of a marriage
actually celebrated. Brindabun Chundra v. Chundra Kurmokar, 12 Cal., 140.
8y See per Norman, J., Aunjona Dasi v. Prahlad Chandrae, 6 B. L. R.,
. 254.
P (¢) Cibing B2 Ruliyat v. Jeychand Rewal, Bellusis, 43; 8. C., 1 Morley N. 8.,
181; Modhoosoodhun v. Jaduo Chunder, 3 Suth., 194; Brindabun Chundra v.
Chundra Kurmokar, 12 Cal., 140; Khushal Chand v. Bai Mani, 11 Bowu., 247;
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Ghazi v. Sakru, 19 All., 515; Bai D:wali v. Moti Karson, 22 Bom., 509 ; Mul- '

chand Kuber v. Bhudea. ibid.. 512,
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gotra or pravara. That is, that they must not be of the
same family, nor invoke the same ancestor (x). Incounting
according to the above rules the person under consideration
is to be excluded. .That is to say, begin from the bride or
bridegroom, and count, exculsive of both, six or four
degrees upwards according as their relationship with the
common ancestor is through the father or the mother res-
pectively, and if the common ancestor is not reached within
those degrees on both sides, they are not sapindas, and
marriage between them can be solemnised (v). In this
way 2,121 possible relations are rendered ineligible for
marriage ; while further complications, rendered more com-
plex by differences of opinion among the commentators,
arise in the case of an adopted son, who is excluded from
marriage in two families, or where relationship is traced
through stepmothers (w). Where the relationship arises
from mere affinity, as distinguished from consanguinity, a
marriagemay be improper, but is not forbidden, in the sense
of being invalid. For instance, a man may marry the
daughter of his wife's sister ; or his wife’s sister, niece or
aunt ; or the sister or niece of his stepmother ; or a paternal
uncle’s wife’s sister, or niece (z). On the other hand, the
strictness of these rules is relaxed as regards Western and
Southern India by writers who recognise the validity of
district or family custom permitting intermarriages within
the forbidden degrees. They expressly refer to marriages
between first cousins, such as that of a man with the
daughter of his mother’s brother or of his father’s sister (y).
Usage, unsupported by direct authority, permits the union

(1) Manwn,iii., 5; Apastamba,ii.,v.,11,§15, 16 ; Gautama, iv.,§ 2—5: Vishnu,
xxiv.,, 3 9, 10; Narada, xii.,§ 7. Yajn.,i., § 53, 58 ; V. N. Mandlik, 411. Itis
said that a woman married within the forbidden degrees, though she cannot be
the wife of the bridegroom for any conjugal or religious purposes, yet cannot be
married by another, and must be maintained by her attempted husband. V. N.
Mundlik, 508. See as to the prohibited degrees in the Punjab Customary
Luaw, 11, 120, 174.

(v) V. N. Mandlik, 347 ; Mitakshara, cited W. & B., 121. The apparent
variance in the wuthorities quoted above arises from some counting excfuaively
and others inclusively.

(u) See V. N. Mandlik, 352.

(x) Ragavendra Rawn v. Jayaram Rau, 20 Mad., 283.

(y) See the authorities cited by Mr. V. N. Mandlik, 408, 413, 416—424, 448.
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of a man with his own sister's daughter (z). Marriage
with a niece has, however, been held by the Bombay
High Court to be incestuous, and the Madras High Court,
while admitting that the rules among Sudras were not as
strict as among Brahmans, and that instances existed of
a man marrying his brother’s daughter, intimated that
such a practice was not warranted by usage (a).

§ 87. The restrictive Sanskrit texts, which have been Limited applica-
referred to above, only apply to the twice-born classes. tion of rales.
Even amongst these it is stated by Mr. V. N. Mandlik,
that the Kshatriyas and Vaisyas have neither gotra nor
pravara, and that thousands of Brahmans, in different
parts of the country, are in the same position. As regards
Sudras, the restraint upon intermarriage must arise from
usage, or from voluntary adoption of the Sanskrit rules,
not from any inherent efficacy of the rules themselves (b).

But exactly the same rule against intermarriages between
members of the same family has been observed among the
Kurumbas of the Nilgiris, the Meenas of Central India,
the Kandhs of Orissa, and among the Dravidian races of
Southern India (¢). Most of the Canarese castes are
divided into sects, called balis, and members of the same
bali cannot intermarry (d). In Madura, the women of
the Chakkili tribe belong to the right-hand faction, and
the men to the left-hand (¢). Evidently a relic of the
time when men had to marry women of a different tribe.
So the chiefs of the Maravers are accustomed to marry
Ahambadyan women, and of the children born of such
marriages, the males must marry Ahambadyans, and the
females must marry Maravers (f). Exactly the opposite
rule of Endogamy is found to exist among other tribes in Endogamy.
the same district. For instance, among the Kallans, the
most proper marriage for a man is with his first cousin, that

(g) V. N. Mandlik.
(a) Bamanaavdav Shivaji, cltedv N. Mandlik. 438; Vythilinga v. Vijia-

thammal, 6 M. 43. th) V. N. Mandlik, 412, 431.
sc) Bmks,5l Lyall Fort. Rev., Jan. 1877, 106 ; Hunter, Orissa, ii., 81.
d) 8. Can. Mm 1. 143, 160. (e) Mad. \‘Ianua] Pt. IL 7.

(f) Mad. Manuul Pt. Il 42.
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18, the daughter of his father’s sisters or brother, and failing
her, with his own aunt or niece. Among the Maravers, also,
marriage is permitted between the children of brothers (g).
The Konga caste in Southern India look upon a marriage
with a maternal uncle’s daughter as so desirable that
a mere child is often married to such a girl who is twice
his age (#). Among some of the Tamil castes, the child-
ren of a brother can intermarry with those of his sister,
but neither the children of two brothers, nor those of
two sisters can intermarry, the relationship in such cases
being considered nearer, by some obscure process of
reasoning (¢). Among the Pullavans, or medicine men, of
Malabar, brothers and sisters are said to marry (k). In
many of the Dravidian castes it is said that the father will
marry the son's widow ({). Inancient times, the incestuous
marriages of the Sakya princes with their own sisters, and
the similar intercourse o. the Gandhara Brahmans with
their own sisters and daughters-in-law (m), present an
illustration of the same curious conflict of principle.

Mixed marrisges  § 88. The prohibition against marriages between persons

formerly permit- . . . S

ted. of different castes is comparatively modern. Originally,
marriages between men of one class and women of a lower,
even of the Sudra class, were recognized (n), and must have
tended strongly to produce that amalgamation of the
customs of the Aryans and the aborigines, which I have
already suggested as probable (0). The sons of such
unequal unions were said to rank and to inherit, not
equally, but in proportions regulated according to the class
of their mother (p). Even this rule, however, appears to
have been an innovation. Baudhayana lays it down

(g) Mad. Manual, Pt. II, 40, 50. (k) Census 1591, xiii., 233.
(¢) Sorg Int., 10. (k) Census 1891, xiii., 272. (1) Man. Adm. Madrus, 106.
(m) Wheeler Hist. Lnd., iii., 102; Muir, A. S. T., ii., 483

(n) Apastamba stands alone among the early writers in not recognizing
unequal marriages, ii., vi., 13, § 4, 5. It will be remembered that he does not
recognize the subsidiary sons either. 1 cannotacé¢ount for this difference, uniess
some pussages have fallen out in the text.

(0) 1 take the Sudras as representing the aborigines in early times, but I am
aware there is much controversy upon the point. See Muir, A. 8. T\, i., 140—
169, 239 --295, i1., 368, 455, 485 ; Lassen, Ind. Alt., i., 799.

(p) Manu, ix., § 149—154.
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generally that “in case of a competition of a son born from
a wife of equal class, and of one born from a wife of a
lower class, the son of the wife of lower class may take
the share of the eldest, in case he be possessed of good
qualities” (gq). All the writers allow marriages between
a Sudra woman and a Kshatriya or Vaisya, but there is
much conflict as to marriages between a Brahman and a
Sudra woman. Among the Sutra writers the validity of
such marriages seems to be undisputed, but there is much
variance as to the position of the offspring. Some texts
represent him as sharing with the higher sons; others as
only inheriting in default of then ; others as never taking
more than a small fraction of the estate; and others as
never entitled to more than maintenance (r). The conflict
in Manu is still greater, and shows that the present com-
pilation is made up of texts of different periods. Some texts
forbid the marriage, some permit it. Sowe allow the son to
inherit, others forbid him to do so (s). But perhaps the
strongest possible recognition of such marriages is that
afforded by Manu himself, when he admits that the
offspring resulting from them might in seven generations
rise to the highest class (¢). It seems, however, to have
been always admitted that a Sudra man could not lawfully
marry a woman of a higher class than his own (u).

§ 89. Marriages between persons of different classes are Mixed marriages

y P obsolete.
long since obsolete (v). No doubt from the same process
of ideas which has split up the whole native community
into countless castes, which neither eat, drink, nor marry
with each other (w). It is impossible now to say when

(g) Baodhayana, ii., 2, § 8. See Gautama, xxviii., § 30—38.

(r) Baudhayana,ii., 2, §6,7,21; Gautama, xxviii., § 39; Vasishtha, xvii., 21, 25.

(s) Cf. Manu, iii., § 12—19, ix., § 149—155; Narada, xii., § 4—6; Yajnavalkya,

i., § 56, 57; Smriti Chandrika, ii., 3, § 8.

(¢) Manu, x., § 64; see, too, § 42. (#) Manu, iii., § 18, ix., § 157.

(v) Vrihat Naradiya Purana, 3 Dig., 141; D. K. S.,1i., 2, § 7.

(w) Muricges between persons in different sub-divisions of the same caste,
e.g., of Brahmans or Sudras, have been said to be invalid, unless sanctioned b
loca.l custom. Melaram v, Thanooram, 9 Suth., 652 ; Narain Dhara v. Rakhal,
1Cnl,1; S. C., 23 Suth., 334. Contra, Pandaiya Talaver v. Puli Talaver,
1 Mad. H C., 478; afid., 13 M. L A., 141; 8. C., 4 Mad. Jur., 328; S. C,,
8 B. L. R. (P.C.), 1; 8.C,, 12 Suth. (P. C.), 41; Ramamani v. Kulanthai, 14

M. I. A., 346, 352: Upoma Kuchain v. Bholaram Dhubi, 15 Cal., 708; Fakir
Gauda v. Gangi, 22 Bom., 277,
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mixed marriages first became extinct. The Mitakshara
follows Yajnavalkya in recognizing such marriages, though
the phrase, *“ under the sanction of the law instances do
occur,” seems to show that they were dying out (z). They
are also mentioned without disapproval by the Daya
Bhaga, Smriti Chandrika, Sarasvati Vilasa, Viramitrodaya,
Madhaviya, and Varadrajah (y). But in the case of the
later authors, at all events, it is probable the discussion
was mwerely introduced to give completeness to the subject,
and not because such a practice really subsisted. Illegiti-
macy is of itself no disqualification for marriage. Where
one or both parties to a marriage are illegitimate, it will
be valid if they are in fact recognised by their caste men
as belonging to the same caste (z).

§ 90. As the great and primary object of marriage is the
procuring of male issue, physical capacity is an essential
requisite, so long as mere selection of a bridegroom is
concerned; but a marriage with a eunuch is not an
absolute nullity as with us (a). Mental incapacity stands
in the same position. While the matter rested in contract,
no Court, I imagine, would treat a promise to marry a
lunatic or an idiot as binding; but the marriage, if
celebrated, would be valid. The lunatic, or idiot, would
be incapable of inheriting; but his issue would receive
their shares (). A Hindu marriage is the performance
of a rehigious duty (c), not a contract; therefore the
consenting mind is not necessary, and its absence, whether
from infancy or incapacity, is immaterial (d).

A curious custom exists among the Ayodhya (Oudh)
Reddis of Tinnevelly and Madura, the Kammas, a widely

(z) Mitakshara, i., 8, § 2.

(y) Dayn Bhaga, ix.; Smriti Chandrika, ii., 2, § 6—9; Viramit., p. 101, § 2;
Madhaviya, § 24; Varadrajah, 18 ; Sarasvati Vilusa, § 163—167.

(2) In re Ram Kumari, 18 Cal., 264.

(a) Cf. Narada, xii., § 8—19; Manu, ix., § 79, 203 ; Jolly, Lect. 280. See as
to withdrawal from contract, post § 111; Kanahs v. Biddya, 1 All., 649.

(b) See Gautama, xxviii., § 44; Narada, xiii.,, § 23; Manu, ix., § 201—203;
W. & B., 908 ; Dabychurn v. Radachurn, 2 M. Dig., 99.

(¢) Manu, ii., % 66, 67, vi., & 36, 37. See, however, v., § 159.

(d) Supra, 2 M. Dig., 99, W. & B., 908, per curiam, 5 All., 613.
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prevalent caste in the Madras Presidency, and the Ravan-
dans, a small caste of Canarese farmers. Among these it
i8 a common thing that an adult girl is married to a mere
child. Till he grows up the wife may associate with any
member of her husband’s family or caste, and if children
result they are recognised as the husband’s lawful off-
spring (e).

109

§ 91. All the early writers inculcate the giving of a Infantmarriege.

girl in marriage before she attains puberty; the father
who fails to do so incurs the guilt of slaying an embryo
after the evidences of maturity have appeared. According
to Gautama, a marriageable maiden who has not been
given in marriage may take the matter into her own hands
after three months have passed, and select a husband for
herself. Manu, Baudhayana and Vasishtha require her to
wait three years. If, however, she chooses for herself, she
is not to take with her any ornaments given by her father
or her mother or brothers (f). In Southern India this
practice of infant marriage is recognised among the Brah-
mans and the higher and middle classes; infactamongthose
who, by origin or imitation, claim to be considered orthodox
Hindus. Early marriage, and its concomitant enforced
widowhood, are most common among the Telugu people
and least prevalentamong the Malayalam and Tamil castes.
In the lower castes it is neither required nor usual (g).
In the Punjab child marriages are little known except in
the Eastern districts. Elsewhere the marriage ceremony
between infants is merely an inviolable betrothal, followed
by a further ceremony named Muklawa at puberty (k).
In the N.-W. Provinces it is an occasional custom of
some castes to betroth children before they are born,
subject to the condition of turning out of opposite sexes ().

(e) Census 1891, xiii., 236, 258, 239.

(f) Gaat., xviii., §§ 20—23 ; Vasishtha, xvii., §§ 67—71; Baudh,,iv., 1, §§ 11—
14; Man,, ix., § 4, §§ 88—91 ; Vrihaspati, 2 Dig., 356 ; Paithinasi, ¢b., 387.

(g) Census Report, 1891, xiii., 123,151 ; S. Can. Man., I, 143, 151, 160, 166, 167 ;
Mal. Mar. Rep., 67; Cochin Census Rep., 1591, §§ 180, 181 ; Cénsus of 1891.
General Report, 264, see post § 94.

(k) Census of 1891, Pu%&b Report, xix., 221, 225.

(¢) Census of 1891, N.-W. Provinces Report, XVI, 246.
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In Assam child marriage is not permitted, except possibly
among some of the higher castes. ‘‘ Sometimes a father
bespeaks for his son the danghter of another man as soon
as she is born, and the two are looked upon as married ;
But the arrangement is nothing more than a betrothal.
Cohabitation is not permitted before maturity, and the
actual partners can, if they so desire, refuse to carry
out the arrangements entered into by their parents” (k).
As regards the Bengal Provinces, the marriage of infant
girls “is found to an appreciable extent” only in the
western half of the Province, that is, in Behar and Western
Bengal ; the practice may be said not to exist among the
non-Hinduized Dravidian tribes (). In Burmah, juvenile
marriage does not exist (m).

§ 92. The cfficacy of the marriage tie, as binding either
party to the transaction, is a matter upon which there has
been a considerable change in the Hindu law, while its
earlier stage was evidently in accordance with usages which
we find at present existing among the non-Aryan races.
Among the Kandhs, “ so long as a woman remains true to
her husband, he cannot contract a second marriage, or
even keep a concubine, without her permission” (n). The
same rule prevails among the caste of musicians in Ahme-
dabad, and in the Vadanagara Nagar caste (0), and seems,
from the evidence of the Thesawaleme, to have beenin force
among the Tamil emigrants into Ceylon (p). The Pondi-
cherry Courts, upon the advice of their Consultative Com-
mittee, have decided so lately as 1893, that the husband
cannot without the consent of the first wife take a second,
unless the first is suffering from some incurable disease, or
has failed to produce male offspring. A wife who is
barren may be replaced after eight years; one whose
children are dead after ten years, and one who has only

(k) Census of 1891, Assum Report, I, 113, 115.

(1) Census of 1891, Bengal Report, II1, 185,

(m) Census of 1891, General Report, 269.

En) Hunter’s Orissa, 11, 84,

0) Muhashunkur v. Mt. Qottum, 2 Bor., 524 [572], V, N. Mandlik, 406.
(p) Thesawaleme,i., § 11.
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given birth to females after eleven years. A second
marriage, contracted otherwise than under the above
conditions, may be annulled at the instance of the first
wife, and when annulled neither the second wife, nor her
children, can inherit (g). These decisions appear to have
been given on the authority of Manu and other native
writers, as well as upon actual usage. They accord with
the observation of the Abbé Dubois ; he says that polygamy
was tolerated among persons of high rank; though even
among them it was looked upon as an infraction of law
and custom, in fact an abuse (). One text of Manu
seems to indicate that there was a time when a second
marriage was only allowed to a man after the death of his
former wife (s). Another set of texts lays down special
grounds which justify a husband in taking a second wife,
and except for such causes it appears she could not be
superseded without her consent (£). Other passages
provide for a plurality of wives, even of different classes,
without any restriction (x). A peculiar sanctity, however,
seems to have been attributed to the first marriage, as
being that which was contracted from a sense of duty,
and not merely for personal gratification. The first
married wife had precedence over the others, and her first-
born son over his half-brothers (v). It is probable that
originally the secondary wives were considered as merely
a superior class of concubines, like the handmaids of the
Jewish patriarchs. It is now quite settled in the Courts
of British India that a Hindu is absolutely without restric-
tion as to the number of his wives, and may marry
again without his wife’s consent, or any justification,

(g) Sorg H. L, 51 Co. Con., 265, 806, 364, 371. {r) Dubois, 210.

(s) ** Having this kindled sacred fires and performed funeral rites to his wife,
who died before him, he may again marry, and again light the nuptial fire.”
Manu, v., § 165; and see ix., § 101, 102. Monogamy is one of the tenets of the
modern Brahmo-Somaj sect. Sonraluxmi v. Vishnu Prasad, 28 Bom., 597.

() Manu, ix., § 77—82, Apastamba, ii., v., ii., § 12—13. This seems still to be
the usage among some castes of the Deccan. Steele, 30, 168, and in Bengal.
Kally Churn v. Dukhee, 5 Cal., 692.

(z) Manu, iii., § 12, viii., § 204, ix., § 85—87.

(v) See Munu, iii., § 12, 14, ix., § 107, i22—125.
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except his own wish (w). He cannot, however, divorce
his wife, except by special local usage ; nor does conversion

‘to Christianity, with its consequence of expulsion from

caste, operate as a dissolution of the union (z).

§ 93. The prohibition against second marriages of
women, either after divorce or upon widowhood, has no
foundation either in early Hindu law or custom. Passages
of the Vedas quoted by Dr. Mayr sanction the remarriage
of widows (). And the second marriage of women who
have left their husbands for justifiable cause, or who have
been deserted by them, or whose husbands are dead, is
expressly sanctioned by the early writers (2). The
authority of Manu is strongly on the other side; but I
think it is plain that this is one of the many instances in
which the existing text has suffered from interpolations
and omissions. Manu declares that a man may only
marry a virgin, and that a widow may not marry again (a).
The only exception which he appears to allow is in the
case of a girl whose husband has died before consumma-
tion, who may be married again to the brother of the
deceased bridegroom (b). On the other hand, two other
texts appear to recognize and sanction the second marriage,
either of a widow, or of a wife forsaken by her husband (c).
The contradiction appears to arise from the deliberate
omission of part of the original text in an earlier portion
of the same chapter. At ix., § 76, a wife, whose husband
resides abroad, 1s directed to wait for him eight, six, or
three, years according to the reason for his original absence.
Nothing is said as to what is to happen at the end of
the time. Kulluka Bhatta inserts a gloss :—* after these

(w) Duya Bhaga, ix., § 6, note ; 1 Stra. H. L., 66 ; Steele, 168 ; Huree Bhaee v.
Nuthoo, 1 Bor., 69 (65]; Virasvamy v. Appasvamy, 1 Mad. H. C., 875.
(z) Administrator-General v. Anandachari, 9 Mad., 466. See Act XXI of
1866.

(y) Mayr, 181. It is now restored by Act XV of 1856.

(z) Narada, xii., § 97—101 ; sce, too, § 18, 19, 24, 46--49, 62; Devala, 2 Dig.,
470 ; Buudhayana, ii., § 20 ; Vasishtha, xvii., § 18 ; Katyayana, 3 Dig., 236.

(a) Manu, viii., § 226, v., § 161—163. See, to the same effect, Apastambea, ii.,
vi., 13, § 4.

(b) Manu, ix., § 69, 70; ante, § 73. Vasishtha, xvii., 74, places no restriction
on her second choice.

(¢) Manu, ix., § 175, 176. See 1 Gib., 84, 104.
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terms have expired, she must follow him "’ (d). Now if we
look to the corresponding part of Narada, who had an
earlier text of Manu before him (¢), we find that he lays
down that ‘there are five cases in which a woman may
take another husband ; her first husband having perished,
or died naturally or gone abroad, or if he be impotent, or
have lost his caste.” Then follow the periods during which
& woman is to wait for her absent husband, and the whole
thingis madeintq sense by the direction that, when the time
has expired, she may betake herself to another man (f).
Nothing is said about her following him, which after
such an absence would probably be impossible or useless.
If a similar passage had followed § 76 in Manu, the texts
at § 175, 176 would be mtelhglble and consistent. When
second marriages were no longer allowed, these passages
seem to have been left out, and others of an exactly oppo-
site character were inserted ; the texts at § 175, 176 then
became unmeaning, but they were retalned to explain the
phrase, “ son of an unmarried woman,” which had already
appeared in the list of subsidiary sons. It is probable that
the change of usage on this point arose from the influence
of Brahmanical opinion, marriage coming to be looked upon
as a sort of sacrament, the effect of which was indelible.
A similar causeé has produced that difference of opinion
upon the legality of marriage following upon divorce which
prevails in Protestant and Roman Catholic countries. If
it is asked why the law varied in exactly the opposite
direction in regard to second marriages of men, the only
answer I can suggest is that men have always moulded the
law of marriage so as to be most agreeable to themselves.

§ 94. When we examine the usages of the aboriginal
races, or of those who have not come under Brahmanical
influence, we find a system prevailing exactly like that
described by Narada. Amond the Jat populatlon of the

(d) Thxs is appurently founded on a texb sttnbuted to Vasishtha, xvii., 75—80
which is to the same effect.

(e) See ante § 21 ; Introd. to Narada.

(f) Narada, xii., § 97—101. See alsoauthorities, ante § 92, note (t).
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Punjab, not only a widow, but a wife who has been de-
serted or put away by her husband, may marry again, and
will have all the rights of a lawful wife. The same rule
exists among the Lingaits of SouthCanara (g). In Western
India, the second marriage of a wife or widow (called Pat
by the Mahrattas, and Natra in Guzerat) is allowed among
all the lower castes. The cases in which a wife may re-
marry are stated by Mr. Steele as being, if the husband
prove impotent, or the parties continually quarrel ; if the
marriage were irregularly concluded ; if by mutual consent
the husband breaks his wife’s neck-ornament, and gives
her a chorchittee (writing of divorcement), or if he has been
absent and unheard of for twelve years. Should he after-
wards return, she may live with either party at her own
option, the person deserted being reimbursed his marriage
expenses. A widow’s pat i8 considered more honourable
than a wife’s, but children by pat are equally legitimate
Second mar. with those by a first marriage (k). The right of a divorce
riages and di- and second marriage has been repeatedly affirmed by the
voree. Bombay Courts (7). So, in Southern India, including
Cochin and Travancore, ‘‘ the re-marriage of widows is not
forbidden by either religious or caste custom to the majority
of the population. The prohibition exists among the
Brahmans and among castes desirous of obtaining a high
relative position by close observance of Brahmanical
customs, but the restriction is entirely foreign to Dravidian
ideas”’ (k). Widow marriage and divorce is common among
many of the lower castes, such as the Vellalans of the

(9) Punjub Customary Law, LI, 181, 174, 190, 192, 193; Punjab Cust., 95;
Virasangappa v. kudrappa, 8 Mad., 440.

(h) Sweele, 26, 159, los; W. & B. (20d ed.), 139 to 146, 162, 163, 167. The
futwahs reco.ded at pp. 112, 114, 139, 141, were evidently given by Shastries,
who treated such second marriages us illegal. See, too, Huree Bhaee v. Nuthoo,
1 Bor., 59 (65], note.

(¢) As to divorce, see Kaseram v. Umbaram, 1 Bor., 357 [429] ; Kasee Dhool-
lubh v. Rutton Baee, ib., 410 [4562) ; Muhashunker v. Mt. Oottum, 3 Bor., 524
[672) ; Dyaram v. Baceumba, Bellasis, 36 ; R v. Karsan, 3 Bom. H. C., 124;
R. v. Sambhu, 1 Bom., 347 ; Government of Bombay v. Ganga, 4 Bom., 350 ;
Empress v. Umi, 6 Bom., 126. As to widow marriage, Hurkoonwur v. Rutton
Baee, 1 Bor., 431 (475) ; Treekumjee v. Mt. Laro Laroo, 2 Bor., 361 [397) ; Baes
Rutton v. Lalla Munnoohur, Bellasis, 56 ; Baee Sheo v. Ruttonjee, Morris, Ps. 1,
108. See Percuriam Baht v. Govind, 1 Bom., 114.

(k) Census of 1891, xiii., 128 ; Mysore Census of 1871, p. 71, of 1391, xxv., 226, 229.
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Palanis, the Maravers (except in the case of the women of
the Sambhu Nattan division), the Kallans, the Pallans (),
the tank diggers, the potters, the barbers, and the pariahs
generally (m). So in numerous castes in North Arcot, in
South Canara and in Cochin (n). In many such cases,
what is called a divorce is really nothing more than an
abandonment by one party or the other of a marriage union
which, from the first, was merely an agreement to live to-
gether as long as the arrangement suited both parties (o).
Among the Malyalis of North Arcot ““a wife may, at her
pleasure, desert her lawful husband, and live with any
other man of the caste, but all her children are considered
to be those of her husband alone’ (p). In the better
classes, such as the oil-mongers, the weavers,and a wander-
ing class of minstrels, called the Bhat Rajahs, who claim
to be Kshatriyas, divorce is found in some localities, and
not in others (g). It is not practised at all among the
Brahmans and Kshatriyas, or among the higher classes of
Sudras,such as theshepherds, the Komaty caste, the writers
or the fiveartisan classes, who claimequality with the Brah-
mans and wear the thread (). Similarly the Bengal High
Court has recognised the validity of widow marriage among
the Nomosudras (s). The degree in which divorce and
widow marriage prevails is probably in the direct ratio to
the degree in which the respective castes have imitated
Brahman habits. The Thesawaleme treats widow marriage
as a matter of course (¢), and we may fairly assume that
it was so originally among all the Dravidian races. This
i8 the view taken by the author of the Report on Madras

(1) Mad. Manual, Pt. II, 33, 40, 58; Kattama Nachiar v. Dorasinga Tevar,
6 Mad. H. C., 329 Murvgayi v. Viramakali, 1 Mad., 226.

(m) Madras Ceusus Report, 157, 169, 164, 171 ; Sorg H. L., 60., Co Con.,878;
Sasnkaralingam Chetty v. Subban Chelty, 17 Mad., 479.

(») N. Arcot Man., I, 204, 227, 229, 236; S. Can. Man., I, 143, 159, 161, 162,
166, 169—171; Cochin (‘ensno, 1891, S 180,

(o) Census of 1891, XIII, 216, 2]8 239, 242, 245, 257, 304 ; N. Arcot Man., I,
245, 246, 250.

(p) N. Arcot Muv., I, 218. (q) Madras Census Report, 141, 143, 155.

(r) Ibid., 137, 140, 143, 149, 1532; ‘I Arcot Man., I, 205 ; S. Can. Man 1,137,
165, 166; Cochm Census, 1891, § 181; vanncoxe Census, 1891, 680 Sorg
H. L. C., 49.

(s) Hurry Churn v. Nunai Chand, 10 Cal., 188. (t) Thesawalemse, i, § 10.
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in the Census of 1891. He gives a list of sixty castes, in
none of which, as far as he had been able to ascertain, was
the remarriage of widows prohibited. On the other hand,
he says, that the Brahman marriage system, whichrequires
that every girl should be married before puberty, prohibits
the remarriage of widows, and allows a dissolution of
marriage only on the ground of the adultery of the wife,
has been adopted in its entirety by many Telugu and a
few other castes, and there is hardly a caste or tribe in
which its influence has not been felt to some extent. After
an examination of statistics, he says, ‘ we shall probably
not be far wrong, if we assume that the marriage of
widows is permitted and practised by about 60 per cent. of
the total population’ (). The same rule appears to prevail
in Upper India and from the same cause. In the North-
West Provinces amongst Hindus remarriage is in the
higher castes permitted only for males (v). In the Lower
Provinces of Bengal, and in Eastern and Western Bengal,
widow-marriage is not practised by Brahmans, or those
castes which aim at imitating them. In Behar the whole
sub-castes of Baniyas adopt widow-marriage. In Western
Bengal the Dravidian tribes, whether Hinduized or not,
adopt widow-marriage. In north Behar, Orissa and
Chutia Nagpur, it is generally practised, except among the
Brahmans, Kayasth, Bania and Rajputs. It is universal
among the Darjeeling tribes (). In Assam such marriages
prevail among all, except a few of the higher castes, though
it is observed that Brahmanism is tending to bring them
into disrepute, and to lower the general opinion as to their
solemnity and validity (z). In Burmah divorce is available
to both classes alike, and is apparently more often initiated
by the wife than by the husband (y).
§ 95. Marriage is not to be confounded with betrothal.

" (n: Censusof 1891, XIII, 148—151, General Report, 263.

(r' Census of 1491, N.-W. P. Report, XVI, 249,

() Census of 1801, Bengal Report, III, 166, 191, 194, 200, 203.

() Census of 1891, Assam Report, I, 111, 114, 115, 116. Kudomee v. Jotee-
ram, 8 Cal., 305. On the remand in that case, the finding was tbat the custom

of divorce had not been established, Assam Report, 115.
(y, Census of 1391, General Report, 269.
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The one is a completed transaction ; the other is only a
contract. Manu says, “ Neither ancients nor moderns
who were good men have ever given a damsel in marriage
after she has been promised to another man” (2). But
Narada and Yajnavalkya both admit the right of a father
to annul a betrothal to one suitor, if a better match
presents himself ; and either party to the contract is
allowed to withdraw from it, where certain specified defects
are discovered (a). Narada states that a man, who with-
draws from his contract without proper cause, may be
compelled to marry the girl even against his will. But it
is now settled by decision that a contract to marry will
not be specifically enforced, and that the only remedy is
by an action for damages (b). All expenses resulting from
the abortive contract would be recoverable in such an
action (¢). Of course, no such claim could be maintained
where the contract failed from the wilful or negligent
eonduct of the complaining party (d). Probably the real
difficulty has often been to distinguish between two things
which are sometimes called by the same name, viz., the
betrothal, which is only a promise to marry, and the
pledging of troth, which forms part of the marriage itself.
The former class of betrothal is often celebrated with
much ceremony ; but this does not alter its character.
So, in the actual marriage there are numerous formalities,
and many recitals of holy texts ; but the operative part of
the transaction consists in the seven steps taken by the
bridal pair. On the completion of the last step, the actual
marriage has taken place (e). Tlll then it is uupelfect

(z) Mann, ix., §99.

(a) Narada, xii., § 30—38; Yn)nsvo.lkya., iy 565 66 ; Vasishtha, 2 Dig., 487,
490 ; Kntyayana, tb 491; Mltukshuru., 1., Il

(b) Narada, xii., §d5 Umed v. Nagmdas, 7Bom H. C. 0. C., 122; Nowbut
v. M¢. Lad Kooer, N.-W. P., 102; ré Gunput Narain Singh, lbal 74 Kari-
bassaka v. Karibassana, 8 Mysore, 153.

(¢) Mitakshara, ii., ll § 28. Mulji Thakersey v. Gomti, 11 Bom., 412;
Rambpat v. T:mmayya, 16 Bom., 673 ; Purshotamdas v. Purshotamdas,
21 Bom., 23.

(d) Divi Viraaa.linqamv Alaturti, Mad. Dec. of 1860, 274.

(e) Mnnu, ix., § 227 ; Narada, xii., §2; Yama,2 Dig., 488 Viramit., ii., 2, §4;
Coleb. Essays, l%. See cases lsst clted As to the ceremonies easentml toa
Brahman marriage, see Vaikantam v. Kallipiran, 26 Mad., 497.
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and revocable. Even this proceeding, however, is not
absolutely essential. It is a form which, if complied with,
is conclusive. But if it is shown that by the custom of
the caste, or district, any other form is considered as
constituting a marriage, then the adoption of that form,
with the intention of thereby completing the marriage
union, is sufficient (f). In some communities there is a
custom that, after the actual marriage has taken place, a
further ceremony must be performed before cohabitation,
and if the man who has gone through the first ceremony
declines to perform the second, the girl may lawfully marry
again (9). In Bombay, a custom was proved, and held
valid, that mere babies should be married with all religious
ceremonies, but that the marriage should not be treated as
effectual, unless certain conditions agreed on at the time
were performed on either side (k). But the legal result of
such custom would appear to be that there is no binding
and complete marriage until after the second ceremony, or
the performance of the condition precedent. In the
absence of any such custom the marriage is complete,
even though never followed by consummation and though,
in consequence of the conversion to Christianity of one
party, the other renounces the obligations of marriage (i).
§ 96. A marriage actually and properly celebrated will be

legal and binding, although it has taken place in violation
of a previous agreement to marry another person (k) ; or
although it has been performed without the consent of the
person whose consent ought to have been obtained (/). For
this is one of the cases in which necessity compels the
application of the maxim, Factumvalet quod fierinon debuit.
When the marriage is once completed, if either party
() Manu, iii.. § 85 see futwah, 2 M_Dig., 45 ; Gatha Ram v. Moohita
Kochin. 14 B. .. R., 298; S. C., 28 Suth., 179: Kally Churn v. Dukhee,
5 Cal, 692: V. N. Mandlik, 404 ; Hurry Churn v. Nimai Chand, 10 Cal., 133.
‘When the fact of the celebration of marriage is established, it will be presumed,
in the absence of evidence to the contrary, that all the necessary cerenionies have
been complied with. Brindabun Chundra v. Chundra Kurmokar,12 Cal., 140.

(@) Boolrhand v. Janokee, 256 W. R., 386.

(h) Bai Ugri v. Patel Purshottam, 17 Bom., 400.

() Administrator-General v Anandachari, 9 Mad., 466.

(k) Khooshal v. Bhugwan Motee, 1 Bor., 138 [155].
() Baee Rulyat v. Jeychund, Bellasis, 48 ; 8. C., 1 Mor. N. S, 181, ante § 85.
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refuses to live with the other, the case is no longer one for
specific performance of a contract, but for restitution of
conjugal rights. It has long since been settled that such
a suit would lie between Hindus, but there was much
conflict of authority as to the mode in which the decree
was to be enforced (m). The point has now been settled
by s. 260 of the Civil Procedure Code (Act XIV of 1882),
which provides that where the party against whom the
decree has been made has had an opportunity of obeying
it, and has wilfully failed to do so, it may be enforced by
imprisonment, or by attachment of property,or by both (n).
Any person who assists a wife in leaving, or remaining
away from her husband without a justifying cause, and,
a fortiori, any one who enters into a criminal connection
with her, by which he seduces her from her home, is
liable to an action for damages (o). Primi facte, the
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husband is the legal guardian of his wife, and is entitled Custody of wife.

to require her to live in his house from the moment of the
marriage, however young she may be. But this right
does not exist where, by custom, or agreement, the wife
is to remain in her parents’ house, until puberty is estab-
lished (p). It has been held in Allahabad in a case
between Muhammedans that a suit for jactitation of
marriage was cognisable in a Civil Court (g).

(m) See Gatha Ram v. Moohita Kochin,14 B.L. R.,298; S. C.,23 Suth., 179;
Jogendronundini v. Hurry Doss, 5 Cal., 500; Pakhandu v. Manki, 3 All., 506 ;
Dadaji v. Rukmabai, 10 Bom., 301: Binda v. Kaunsilia, 13 All., 126; Kesha
Lal v. Bai Parvati, 18 Bom., 327: the suit lies in the Court within whose juris-
diction the husband resides. Lalitagar v. Bai Suraj, 18 Bom.,816. Astothe
evidence required in such a suit. see Surjyamoni v. Kalikanta, 28 Cnl., 87.

(n) Under this section, as in England, the Court will take into consideration
any circumstances which estsblish a reasonable objection on the part of the wife,
and will impose proper conditions upon the husband in reference to such
objection aigi v. Sheonarrain,8 All., 78. Tt isnodefence to such a suit that
the defaulting party is. from illness or other caure, unfit for conjngal intercourse,
though if the complainant was the party so anfitted, and if the incapacity was
of a permanent and incuruble nalure, it would, primd facie, be a bar to the
relief sought for. Purshotamdas v. Bai Mani. 21 Bom., 610.

(0) Zamooma Boyee v. Narayen, 1 Bom., 164 Linga v Goojia, 2 Mysore,
144. As to the acressment of damages, see Siddah v. Doddannah, 12 Mysore,
54, following Kelly v. Kelly. 3 B. L. R. (0. C. J.), 67.

(p) Kateeran v. Mt. Gendhenee, 23 W. R., 178; Suntosk Ram v. Gera Pat-
tuck, ib., 22, re Dhuronidhur Ghose, 17 Cal., 298 ; Surjyamoni v. Kalikanta,
28 Cal., 37; Tekait Von Mohini v. Basanta Kumar, 28 Cal., 751. Cf. Arumuga
v. Viraraghava, 24 Mad., 255.

(q) Mirasmat Ali v. Mahmood-ul-Nissa, 20 All., 96.
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§ 97. The legal, or rather the legalised, relations be-
tween the sexes on the West Coast of India are so depend-
ent upon the system which governs family property in
that region, that it is impossible to examine the one
without understanding the other; that system, which 1is
called in Canara, Alya Santana, in the more southern
districts, Marumakkathayam (r), has for its central
principle that descent is always traced through the female
line to a female ancestor. * The relation of husband and
wife, or of father and child is not inherent in the conception
of a Marumakkathayam family " (s). Each male who is
born into the family acquires a personal position as a
member of the tarwad and a claimant upon its property,
but he never becomes a stock of descent ; the family is
perpetuated by the female members. The person who
occupies the position of a son to him is not his own son,
who is a stranger to the family, but the son of his sister.

Such a system, which ignores paternity, must have ori-
ginated either in absolute sexual license, or in polyandry.
A mythical sourceisascribed both to the Marumakkathayam
and the Alya Santana law. The former is attributed to
Sri-Parasu Rama, one of the incarnations of Vishnu who,
by the exercise of his supernatural powers, reclaimed from
the sea the land which now lies between it and the Western
Ghats, and peopled it partly with Brahmans, and partly
with an inferior race, who ministered to their pleasures
and wants (/). The present teaching of the Nambudri
priesthood, and the beliefs and practice of the leaders of
society in Marumakkathayam families, are derived from a
work called the Kerala Mahatmyam, which is supposed
to embody the teaching of Parasu Rama. ‘It recites how
Parasu Rama pronounced his commandment to the women
(not being of the Brahman caste) to satisfy the desires of
Brahmans, enjoining upon them to put off chastity and

(r) Each term has exactly the same meaning, descent in the line of a Nephew
or sister’s son. Mal. Muar. Rep., 105.
(s) Mal. Mar. Rep., 49. (t) Mal. Man., 121; Travancore Census, 1891, 178.
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the cloth which covered their breasts, and declaring that
promiscuous intercourse with three or four men in com-
mon, was void of the least taint of sin" (x). Shaikh-
Zui-ud-din, who wrote about the middle of the sixteenth
century, and Hamilton in his New Account of the East
Indies (1727),each speaks of the Nayar womenascohabiting
with a plurality of husbands. Hamilton says as many as
twelve but not more, with whom they shared their time
by mutual arrangement (v).

The Alya Santana system is said to have been introduced
into South Canara A. D. 77 by Bhutala Pandya. He had
been surrendered, as a sacrifice, to Kundodara, the king of
the demons. When Kundodarademanded another sacrifice,
the reigning prince, his uncle, refused to grant one, upon
which Kundodara compelled the prince to bestow his
kingdom upon his nephew, and not upon his sons, and
this example was made compulsory by Bhutala Pandya
upon his subjects (w).

§ 98. The Marumakkathayam system is followed by all
the Nayars (z) with the sole exception of the Mannadiyars
in Palghat, and by the great majority of the Tiyans and
Mukkavans in North Malabar, and by a very small number
of the same castes in South Malabar and Wynaad (y).
The great bulk ot the population of Travancore follow the
same rule, which has been adopted by a few families of
the Nambudris and Muhammedans and by the Ambalavasis,
a caste peculiar to Travancore, consisting of Brahmans
who, from one cause or another, have lost caste (z).

The Alya Santana law is followed in South Canara * by
all the old Tulu land-owning, cultivating, and labourer
(u) Mal. Mar. Rep., 10. The Kerala Mahatmyam is said not to be really an

ancient treatise, but to have been composed about 150 years ago by o Nambudri
Bruhman, ibid., 51.

(v) Mal. Man., I, 136 ; Cochin Ceneus Rep., 1891, § 177.

() Mal. Mur. Rep., 105. The legend isgiven in a different form in the South
Canara Manauul, I, 141.

(£) As to the origin and early position of the Nayars, see the Madras Census
of 1891, VIII, 222; Mal. Man,, I, 111, 131.

(y) Mal. Mar., 1, 184, 154 ; Mal. Mar. Rep., 5.
§ 1(;)6 Travancore Census Rep., 1891, pp. 263, 743 ; Cochin Census Rep., 1891,
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castes, as well as by the Moplahs, who are the descendants
of Arab settlers who formed connections with Tulu women
of the land-owning classes, and adopted the prevailing rule
of inheritance (2). Also by the majority of the Bants, a
military class, who correspond to the Nayars (b).

The Makkathayam system is followed by all the Brah-
mans, with the few exceptions above noticed, and by the
low-class Malayalis, the agrestal slaves and the hill-
tribes (c).

§ 99. Among the Nayars polyandry, as the recognition
by a woman of several men, each having a legal claim
to be her husband, seems to have now died out, existing,
if it exists at all, only as a survival in some nooks and
corners of the district (d). It seems also to be clear that,
among the better classes at all events, the Nayar marriage
has begun to assume a permanence which gives it all the
appearance of a binding contract. * According to the
North Malabar witnesses the rule is that the union of a
man and woman lasts for life. The wife lives with her
husband. Divorces are almost unheard of, or are extremely
rare. Respectable people set their faces against polygamy.”
The same rule seems to prevail throughout the greater
part of South Malabar (¢). A similar change of practice
is observed in Cochin (f). The question still remains,
however, what is the jural relation created by a Nayar
marriage, as regards the restrictions which it imposes
upon the parties, and as affecting third persons who
interfere between the parties? The answer will require
an examination of the various forms which are spoken of
as actual or quasi-marriages (g).

(a) S. Can. Man., I, 185. (b) S. Can. Man,, 1, 158.

(¢) Mal. Man., I, 155; Cochin Census Rep., 1891, § 180 ; Travancore Census
Rep., 1891, pp. 2563, 770—776. The mere fact that a community in Malabar
follows the Makkathayam system of succession by sons does not lead to any
necessary inference that it is governed by the entire Hindu law of inheritance.
Rarichan v. Perachi, 15 Mad., 281.

{d) Mal. Mar. Rep., 103. (e) Mal. Mar. Rep., 86.

(/) Cochin Census Rep., 1891, § 178.

(g) An initial difficulty arises from the significant fact, that t.hel-froper
Malayalam terms for marriage are not apglied by the Marumakkathayam Hindus
o the union of man and woman among themselves. Mal. Mar. Rep., 12.
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‘“ As regards the freedom either to marry,or not to
marry, it is conceded to women as well as to men ; the
rule of Hindu law, which prescribes marriage as indispen-
sabie to women, having no obligatory force either among
Nambudri Brahmans, or among Nayars and Tiyars " (k).

The only ceremonial savouring of matrimony, which
appears to be indispensable to a Nayar girl, is that known
as the tali-kettu-kalyanam, or marriage by tying the tali.
It ought to be performed before puberty, generally about
eleven. The bridegroom (manavalan) is a boy whose
horoscope is suitable to hers. The ceremonial, which
lasts four days, follows out the whole drama of an actual
marriage, going even to the length of a fictitjous cohabita-
tion. It terminates with the tearing of a cloth, the pieces
of which are given to the boy and to the girl, and which
typifies a divorce. The whole thing is then at an end.
The parties separate, and may possibly never see each
other again. The effect of the ceremony is to give the
girl a marriageable status, without which she cannot
enter into any matrimonial contract. Failure to perform
it is said to involve excommunication from caste (:). The
symbolical character of the ceremony is shown by the
fact that the same manavalan will tie the tali on a
number of girls at the same time, which naturally reduces
the cost to each. Where extreme economy is required,
the manavalan is dispensed with. The girl’'s mother
makes an idol of clay, adorns it with flowers, and invests
her daughter with the tali in the presence of the idol (k).

§ 100. The difference between the tali-kettu-kalyanam,
and the various forms of marriage, which come within

(k) Mal. Mar. Rep., 57.

(¢) Mal. Mar. Rep., 13, 54, 90, 101 ; Mal. Man., I, 184; Cochin Census, 1891,
§ 176 ; Travancore Census, 1691, 767 ; Madras Census, 1891, XI1II, 225. It has
been suggested that the effect of this ceremony is to free the girl from the gods
who are supposed to lay claim to every virgin. Mal. Mar. Rep., 18, 1Y,

(k) Mal. Mar. Rep., 19, 20, 64. Among the Tiyars of North Malabar, but
not of South Malabar, the tali-kettu-kalyanam exists, and is subsequently
ixoilowcd by the practical marriage called mangalam. Madrrs Census of 1891,

II, 298.
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the generic name sambhandham, or marriage properly so
called, is that the latter is intended to be followed by
cohabitation and the former is not. This being so, the
persons who can enter into this relation with each other
are strictly defined. All sexual relations between Nayars
and Tiyars, or members of any other caste, are absolutely
forbidden on penalty of excommunication. The man can
associate with a Nayar woman of sub-divisions of the caste
inferior to his own. A Nayar woman can associate with
men of castes superior to her own, but not with men of
lower castes, or of sub-divisions of the Nayar caste inferior
to her own (). There is an exception to the latter part
of the rule in the case of Nayar women in and around the
Cochin talug. As regards relationship, the limit within
which one may not marry, is for both males and females
in South Malabar the circle of one’s own tarwad, mean-
ing by tarwad all members tracing descent from a common
female ancestor in the female line only. In North
Malabar, this limit is wider, and includes all the mnembers
of the same illom, which consists of several tarwads, with
no community of interest or even pollution, provided they
can all be traced back to a common ancestor, however
remote (m).

As to the essentials of a sambhandham, the Malabar
Marriage Report says: “ Many respectable witnesses tell
us that no formality, religious or secular, need attach to
sambhandham, and that in very many cases the consent
of the girl and of her guardian are all that is thought
necessary. But it is also an undoubted fact that recent
usage (especially in North Malabar) tends to surround
the occasion of first cohabitation with a more or less
elaborate ceremonial.” The ceremonies usual with various
forms of sambhandham are then described in much detail,
the most solemn and fashionable being the * podamuri”
form. Of these, the Commissioners say: ‘“it is an
essential part of the podamuri ceremony that there should

" i) Mal. Mar. Rtep., 5, 7, 35. tm) Madras Census, 1891, X1I1, 227,
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be a gift of cloth by the bridegroom to the bride, and of
no other form of sambhandham can it be said that
any formality is of its essence ™’ (n).

With reference to the legal results of a sambhandham,
it is admitted that exactly the same form is frequently
adopted as sanctioning the connection between a Nambudri
Brahman and a Nayar woman, which is not asserted to
constitute a marriage ; that a Nayar woman, who consorts
with a Nayar man of suitable rank without any form of
marriage,is not put out of caste,even in respectable families,
that the religious teaching of the Nambudri Brahmans, who
are the priests of the Nayars, actually denounces chastity
in the women ; that there is no religious element in the
marriage itself ; and that the right of divorce, though be-
coming gradually restricted among the higher classes to
fairly justifying causes, practically puts it in the power of
either party to the union to dissolve it at pleasure, the
other party having no remedy (0). From these premises
the conclusion was drawn by the Malabar Marriage Law
Commission, ‘that Marumakkathayam was and still is
destitute of the institution of marriage.” The same con-
clusion is reached by those who have investigated the
working of the system in Cochin and Travancore (p).

This view is not inconsistent with the equally admitted
fact that such unions are tending to become as permanent
as marriages under the strictest system, that they are
guarded with the utmnost jealousy, and that their violation
is most savagely avenged (q). Jealousy and vengeance
are not limited to unions which are binding by law.

(n) Mal. Mar. Rep., 21 —24, 98.

(0) Mal. Mar. Rep., 24, 27, 58, 64; Madras Census, XIII, 225. There is
nothing to prevent a womnn, who has been separated from her husband, or after
his death, from marrying again. Travancore Census, 1891, 770; Mal. Mar.
Rep., 57. Thechild born during the continuance of a sumbhandham marriage is
presumably the offspring of the male partner so as to sustain a maintenance order
against him nnder the Criminal Procedure Code, Act V of 1898, s. 488.
Venkatakrishna Puttar v. Chimma Kutti, 22 Mad., 246.

{p) Mal. Mar. Rep., 27 ; Cochin Uensus, 1891, § 178; Travancore Census, 1891,
767.

(¢) Mal. Man., 136 ; Mal. Mar. Rep., 102. In North Malabar, it is the practice
for&*nyur females to reside in the tarwad of the men with whom they cohabit, and,
during such residence, they and their children are maintained at the expense of
the tarwad of the males. Parvati v. Kumaran, 6 Mad., 341.

125.

Whether it
constitutes n
legal marriege.



1126

Alya Santana
marriages.

MARRIAGE AND SONSHIP. [CHAP. 1v,

§ 101. The sexual relations of those who are governed
by Alya Santana law bear upon their face less marks of
license than those of the Marumakkathayam classes ; the
legendary teaching of unchastity by Parasu Rama is no
part of their religion. The Brahman chronicles record
thatthe Brahmans introduced by Parasu Rama were driven
out, and that the first establishment of Brahmans took
place in the eighth century under the auspices of Kadamba,
the Jain sovereign of North Canara. When introduced,
they never assumed the position in regard to the women
of the country to which the Nayars submitted in regard to
the Nambudris (). The fictitious marriage of the southern
districts was unknown in Canara, even to the Bants, who
most closely resemble the Nayars. Betrothal was the first
step towards an actual marriage, and the marriage was
followed by cohabitation in the house of the husband (s).
Mr. M. Bangera, District Munsif of Mangalore, and
a member of the Malabar Marriage Law Commission,
says that the marriage 18 held sacred by the society to
which the parties belong, and Mr. Sturrock, C. S., formerly
Collector and Magistrate of the district, reported to the
Commission as foliows: “ The impression formed by me
during thirteen years’ residence in South Canara was that,
among the higher classes, the Tulu women, who follow the
Alya Santana rules, enjoyed a reputation for singular
fidelity and that even the lower classes did not regard the
marriage tie more lightly than their neighbours, governed
by other laws.” It seems clear, however, that both the
strictness of the marriage bond, and the facility for escaping
from it by divorce, are more matters of high-class feeling
than of absolute obligation. Men and women have an equal
right to effect a divorce. It is said that divorce is effected
generally on reasonable grounds, such as adultery, and dis-
obedience on the part of the wife, and cruelty on the part of
the husband. ‘ But it is not uncommon among the lower
classes to get divorce effected on insufficient grounds, or at

(r) S. Can. Man., I, 134, 142. As to the Bants, see sbid., 54, 156.
\8) S. Can. Man., I, 160; Mal. Mar. Rep., 107, 109.
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the mere will and pleasure of either the husband or the
wife. Such conduct is, however, looked down upon by
society with disapprobation” (¢£). This was the view
upon which the High Court acted in two cases, where it
decided that the relation of husband and wife under Alya
Santana law did not constitute a marriage which could be
either enforced or protected (¢). The Alya Santana races
do not intermarry with Nayars or Tiyars, and the rules
of anuloma and pratiloma, which allow men of superior
classes to enter into sambhandham with women of inferior
classes are not practised among them. Persons of the
same bali or gotra are also incapable of marriage union,
and even sexual intercourse between persons so connected
entails loss of caste (v).

Widows are allowed to marry, but the exercise of the Widowmarriage.
privilege is generally confined to young widows. Those who
have had children by the first husbands do not ordinarily
remarry. In no case can a widow marry any one but a
widower. The gradual tendency to follow Hindu practices
is causing permanent widowhood to be looked upon as
more respectable (w).

§ 102. The Nambudri Brahmans, with only rare excep- Numbudri
tions, follow the Makkathayam law, in which descent from ™*™*€**
father to son proceeds on the usual principles. The
peculiarity of their marriage system is that only the
eldest son can marry (z). This rule is supplemented by
the practice that the younger members should form con-
nections with the Nayar women. Such unions are fre-
quently dignified with the ceremonials of a Nayar marriage,
but they have no binding efficacy. Among the kovilogams,
or families of the ancient rulers, the ladies go through a

(¢+ Mal. Mar. Rep., 106, 109, 110; S. Can. Man,, I, 142.

() Higadi v. Tonga, 4 Mad. H. C., 196; Koraga v. Reg., 6 Mad., 374. An
act to enable persons following the Marumakkathayam or Alya Santana law to
wdopt a form of marriage, which shall be considered legally binding, has now
been passed by the Madras Legislature, Madras Act IV of 1896.

(v) Mal. Mar. Rep., 37, 75, 106 ; S. Can. Man., I, 148, 160.

(w) Mal Mar. Rep., 75, 10; S. Can. Man., 1, 143, 161.

(z) This is the §9th of the 64 rules called Kerala Anacharam, said to have
been promulgated by Sankara Acharya in A. D. 825. Mal. Man., I, 156. The
peculiarities of the law, which governs Nambudri Brahmans, were discussed in
the case of Vasudevan v. Secretary of State, 11 Mad., 167.







