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To
The Hon’ble Sir WALTER MORGAN,

Chief Justice of the High Court.

My DEAR CHIEF JUSTICE,

It gives me great pleasure to be allowed to dedicate
this little work to you. My aim has been not to codify
the Hindu Law or to add to the already large amount of
information concerning it which the labors of others have
brought within our reach, but merely to express and
arrange it in such a manner that the codifier of the future
may find the material ready to his hand and that in the
meantime each proposition, of which it consists, may be
exposed to that general criticism, which is essential to
sound and wise legislation. It is with reference to these
objects that I venture now to commend it to your good
will and that of the Profession.

Believe me,
My dear Chief Justice,
Your faithful Servant,

H. S. CUNNINGHAM.



PREFACE.

—_—

THE rulings collected in the present volume have been
arranged in such a form as may indicate the possibility of
their enactment in a Code if at any time hereafter the
Government should consider this desirable. Every student
is familiar with the excellent treatises in which the sources
of Hindu Law and its gradual development into its present
form are explained, and I have aimed at nothing in the
present digest but to state the doctrine, finally laid down,
in a series of short, distinct and carefully worded propo-
sitions.

At present the law is to be found (1) in the primitive
texts and the authoritative commentaries thereon, which,
though of course, of the highest possible interest and
importance, are not only in many instances obscure or
contradictory, but have in numberless particulars been
superseded by custom, and so become obsolete; (2) in
treatises of more- or less research and authority, especially
the standard works of Mr. Colebrook and Sir T. Strange ;
(8) in the Reports of the Law Courts in India and of the
Judicial Committee of the Privy Council.

The combined result of the two latter agencies has
been to carry through to a great exteht the process of
ascertaining what portions of the ancient Hindu Texts are
binding Law as opposed to mere moral precept or advice;
what portions are to be regarded as religious duties
as opposed to legal duties; what portions are mere °
excrescences due to the period of extreme Brahminical
supremacy and may be disregarded altogether; what por-
tions, though unquestionably belonging to the ancient
Codes, have been gradually superseded by the progress of
society to a condition for which those Codes were never
intended and to which they are to a great extent inapplicable.
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This has been of course a most difficult and delicate
process ; and the Law Courts have from time to time
experienced great embarrassment either in determinin
not* to enforce parts of the written law on the groun
of their having become obsolete, or in applying the
law to a state of. things for which it did not provide. The
extent of a Hindu’s Testamentary power, for instance,
was a matter which, as the testamentary ®*power was
unknown to the ancient law, the Judges were driven to
decide, as best they could, by analogy, convenience and cus-
tom. On the other hand the universal practice as to consan-
guinity in marriage is in direct defiance of the clearest
precepts of the ancient law and can be upheld in our Courts
;)anly on the ground that custom has superseded the written

w. :

A task, beset with difficulties so grave, depending in a
large measure for its solution on the personal researches
ang independant exertions of various minds, involved of
course numerous divergencies of opinion and a large
accumulation of the materials on which these divergent
opinions were based. Sir T. Strange’s work has been
in the hands of the public for nearly fifty years. The Courts
of the Presidency towns have been at work for a century,
with the assistance, at first, of nalive expositors of the law
and, subsequently, of the additional translations of ancient .
Treatises which the labors of Sanscrit scholars brought
within their reach : thousands of decisions have been given,
those decisions again have been criticized, affirmed, modi-
fied or set at nought : the result is a large mass of material
from which the law may be extracted, and a correspond-
ingly large amount of uncertainty as to what the law, so to
be extracted, really is. How great that uncertainty is—how
faltering and vaghe the utterances of authority often are—
how -complete the revolutions of doctrine that our Courts
from time to time undergo, are points on which there is, I
believe, no difference of opinion among those who are in any
degree familiar with the present administration of the law.
Suffice it to say that the uncertainty affects every detail of
Hindu life from first to last. Moreover, not only are there
serious differences of opinion, but where there is agreement,
the doctrine is laid down in language sometimes loose and
inaccurate, sometimes argumentative or rhetorical, some-
times with reference to some particular set of facts which
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render it an inaccurate exposition of the general law,
almost always surrounded by an envelopment of circum-
stances, necessary to be considered for the. decision of the
particular case, but unnecessary and therefore obscuring, as
regards the exact point of law to be determined. The
student, who starts with some primitive Text, finds it .
contradicted by some equally venerable anthority, explained
into new meanings by the glosses of commentators, inter-
preted one way by one Court and in another by a second,
both decisions modified by a trimming judgment of a third,
arrives at the end of his inquiry, certain of nothing but
that certainty is unattainable.

Nor does this state of things possess the merit of satisfy-
ing those, whom, at any rate, it might be supposed to please,
the scholars who have made Hindu Law their especial study
and regard it with especial interest. On the contrary it 1s
from Sanscrit scholars that come the loudest protests against
misapplications or misinterpretations of the ancient Texts,
and two civilians are, I understand, at this moment engaged
on works which have for their object to show how widely
our Courts have departed from the primitive canon.

The first remedy for this state of things appears to be
for some omne to endeavor to express the general results
arrived at in a form sufficiently distinct and concise to
allow of its correctness being readily tested. So long as a
legal doctrine is, so to speak, in solution, diffused through
‘some bulky material, and concealed thereby from exact
observation or crucial experiment, the difficulty of accurately
criticizing it, ascertaining its precise force, detecting its
unsound parts, separating it from extraneous matters, is
enormously increased. It is only when it is stripped of all
adventitious surroundings and made to stand out in naked
simplicity that we are able to judge properly of its claim to
acceptance.

I have endeavoured therefore throughout this work,
while adopting as far as possible the language in which the
authoritative exponents of the law have thought fit to ex-
press it, to state the doctrine in each instance in language,
which, however crude, harsh or inelegant, shall, at any rate, .
convey with distinctness and completeness the precise
meaning intended. This is, as it seems to me, the one great

.
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desideratum in a law book, and the only beauty or elegance
of which legislative language admits.

I have no doubt that I shall be found to have frequently
failed, and I shall trust to the good offices of my critics
_ hereafter to set me right where ignorance or inadvertence
has occasioned a lapse. But I believe that the following
pages will be found to contain a statement, on the whole
correct, of the results at which the Courts have arrived in
their interpretation of the law, and that I shall have done
‘a useful work in exhibiting those results in & manner
sufficiently intelligible and compendious to bring them
readily within the ken of any one, whether student or not,
who wishes to have a distinct idea of what the Hindu law is.

My principal motive, however, for giving the work its
present form is that I hope thereby to help forward what
seems to me the greatest possible desideratum for the
country—the codification of the law. .

. The prejudice which at one time was felt in certain
quarters against legislation, and especially against legis-
lation for the ls{Furposses of codification, and which ten years
ago Sir H. Maine felt sufficiently general and strong to
demand express notice in the Legislative Council, has, I
imagine, at the present day, either wholly ceased, or is
confined to such narrow limits as to be entirely unimportant.
Civil officers have come to recognize the truth, that, though
the existence of any law is a restriction, occasionally incon-
venient or distasteful, on their freedom of action, yet that,
if there is to be a law, the more clearly it is arranged and
expressed, the easier is the task of those whose business it
is to administer it.

Successive repealing Acts have been driven with courage
and success through the wilderness of obsolete, contra-
_dictory or superfluous enactments which at one time beset
every department, civil or criminal, of Indian law; and,
so far as the administrative machinery of the country is
concerned, it may be said that, though much room still is
left for improvement in detail, the work of legislation has
either been completed or has been advanced to a stage at
which completion may, at no distant date, be reasonably ex-
pected. Several great chapters of general law—Contracts
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and Evidence for instance—grounded largely on the rules
in force in the English Courts, have been enacted for India
in a codified form, and have so far modified those portions of
the existing local law with which they came in contact ; while
the Penal and Criminal Procedure Codes, applicable with
insignificant exceptions to all races, classes and localities
in British India alike, have placed the criminal law of the
country on a footing of the most perfect distinctness.
When we come, however, to the main body of civil law
which regulates the normal lives of the great mass of the
inhabitants of India—the law which defines the rights of
the Hindu in his every-day relations with parents, children,
husband or wife, kindred, fellow villagers—we find that
the Legislature has done nothing except in one or two
‘instances of startling audacity to abrogate its provisions
where they contravened too .violently for endurance the
policy of the Ruling Power or the tastes and beliefs of
those by whom that power was represented. The Hindu
law for instance was armed with penal sanctions of extreme
vity and visited the out-caste with penalties which only
just fell short of death: those penalties the strong hand
of the English Government has swept away. The enormous
importance of the enactment is not appreciated because such
an infinitesimal fraction of the race became out-caste, but
the fact remains that, so far as loss of property is concerned,
. the Hindu law has been robbed of its sanction, and so,
strictly speaking, of its character as a Law. Again, in the
matter of the remarriage of widows, the ruling power has
stept in, and, though sheltering itself under the doubt
which exists as to the primeval law on the point, has
prescribed a violent innovation in the existing practice.

With these exceptions the Government has left the
Hindus to live according to their recorded or customary
law, and, though devoting a great deal of time and trouble
to ascertaining what that law is, has always stopped short
of the stage of specific enactment. Large portions of the
law, however, have, it is believed, been so Exlly dealt with
in the course of the past century as to admit of their being
specifically enacted, and the codification of them may, I
submit, be now recommended on the grounds that it
would be economical, that it would be popular, and that,
under existing circumstances, it is a condition precedent to
that process of law-reform which, consciously or unconsci-
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ously, every healthy community must be for ever carrying
on within itself.

As to the first point little need be said. Every matter
which is allowed by the Legislature to remain in obscurity
involves an expense-to private persons and to the Govern-
ment 80 serious as to make it an important item in any cal-
culations on the subject.

I think that I am not exaggerating when I say that there
is hardly a family of distinction in the Presidency whose
resources have not been seriously impaired by the expenses
of litigation, and that this litigation has been to a large
extent rendered necessary or possible, not by questionable
facts, but by uncertainties of law, which could be ultimately
- get at rest only by reference to a tribunal sitting at the other
side of the world.

To Government the expense is equally serious. The High
Court alone costs £40,000 a year, and every hour during
which so costly a machine is kept at work is, of course, so
much waste if the work be not indispensably necessary. Our
twenty-one District and Session Courts cost £3,500 annually
apiece, (Judges Rs. 28,000, Establishment Rs. 7,700,) and are
too expensive to be employed on any work that can possibly
be curtailed. The entire cost of the administration of justice
in the Presidency is over £360,000 per annum, and, though
a large dpropori:ion of this is due to the necessary investiga-
tion and punishment of crime, yet & great curtailment of the
outlay might, I believe be effected by a simplification and
elucidation of the law which the Civil Courts are called upon
to apply. This is a retrenchment at which, unlike most
retrenchments, no one would grumble. The Judges would
be relieved of the lenst satisfactory portion of their work, the
people of an attribute of the law which is specially harrassing
to them—its uncertainty. That the relief to Judges would be
substantial no one, I think, who has ever studied the Réports,
would be disposed to doubt. The moment a Judge is left
without his lawful rations in the shape of express enactment
he is constrained to go out foraging for supplies, and the
more learned and diligent he is the further he is likely to go.
In the Madras Presidency it has been at times the fashion to
supplement the lacunse of the national codes by a reference
either to the Ancient Roman or the Modern Civil Law,
or the disquisitions of those learned exponents of either
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system of whom Germany is so justly proud. Without
any disparagement of a curious, interesting and impor-
tant branch of study, or any disrespect of those learned
Judges whose researches have enabled them to look to
foreign institutions and literature for assistance in their task
of expounding the law of India, it is; I think, questionable
whether this method is likely to prove a sound or effectual
remedy for the difficulties of the case, and whether matters,
not inherently of any extraordinary difficulty, do not be-
come all the more obscure for the application of modes of
thought belonging to states of society and intellectual
worlds so extremely remote from that with which we have
to deal.

It would not, indeed, be difficult to collect from the Madras
Law Reports passages which suggest the doubt whether it is
possible to convey with tolera.b%e perspicuity in the English
language legal ideas which have been originated and fashion-
ed in a German mould. At any rate, such learning is entirely
beyond the grasp of all but the tiniest fraction either of the
official or professional world. Nor would it, I believe, be
an advantage to the country if the attention of those engag-
ed in the administration of the law were occupied to any
large extent by minute researches into the details of other
legal systems however admirable, or with speculations,
which, however interesting, are too subtle and too profound
for the ordinary intellect of mankind to engage in them
with safety. Legal pedantry is a plant of ready growth,
and it would be a misfortune if the judgments of Indian
Courts came to be characterized by curious research and
abstruse speculation rather than by straightforward, mas-
culine common-gense and an unpretentious desire to do
simple justice. There are a thousand waysin which, in
India, administrative ability could be brought to bear with
the utmost advantage, and it would be well if of the large
amount of intellectual power annually imported into the civil
service some more considerable proportion could be devoted to
administrative work. A great step towards this would be
gained if the whole of our law were set forth as simply and
lucidly as, for instance, is the law of punishments in the Indian
Penal Code, or the law of legal proof in the Evidence Act.

This is, I believe, J)erfectly ossible ; no one, at least, has
indicated the grounds on which it should be deemed impos-
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gible ; and the complete success of the experiment of codi-
fication in matters which might be expected to present
especial difficulty,—(the Penal Law, for instance, involving
an inquiry into motive, and the Law of Evidence dealing with
the ingredients of belief) is a reasonable ground for sup-
posing that it might be applied to other departments with
equally satisfactory results.

The present state of things, however, holds out no hope
of any such result being attained within any reasonable
eriod, For several years past the work of substantive
egislation for the country at large on any important scale may
be said to have been at a stand still; while the Act regulat-
ing law reports, which originally was designed to drive the
Courts gradually into consentaneous action and so facilitate
codification, has survived only in a mutilated form and is -
now merely a rather less convenient system of law-report-
ing than that which it superseded. It is true that by very
slow degrees one point after another receives adjudication
in the Judicial Cgmmittee of the Privy Council ; but these
points are few and far between, and the process of settling
the law by means of decisions of Tribunals is a far
slower one than @ priori might have been expected or than
it is usual to represent it. Sufficient proof of this may be
found in the various points which, after centuries of dis-
cussion and research, have remained to the present day moot
points in the English Courts. Yet there is every reason why
the process should go on far quicker in England than
in India. The present legal Member of Council has
indicated the function of the Law Reporter by reference
to the course of proceedings followed in the English tribu-
nals as to provisional committees in joint stock companies :¥
“ It was,”” he said, “ an entirely new thing in the History of
¢ England, and raised a great number of new problems of law.
“ The result was a variety of decisions, decisions in the
¢ Queen’s Bench, decisions in the Court of Exchequer, in the
¢ Common Pleas, in the Court of Chancery, conflicting with
‘¢ one another on a variety of important points, and for some
‘“ time no one could tell with certainty how the law stood.

“ It was necessary to place the law on a reasonable footing

* Proceedings of the Governor-General’s Council, 29th March
1874, p. 83.
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¢ guch as would satisfy men’s sense of justice, and prevent
¢ continual struggles to escape from bad rules. But no man
¢ was wise enough to see what that footing was. It required
“ many discussions, conducted with reference to concrete
“ cases, and under all the responsibility of having to decide
¢ those cases, before it was seen on what lines the law should
“be laid down. Well—the decisions on all sides were
“ reported, the Reporters did not refuse to report what they
“ might happen to think was bad law, but reported all
‘ important cases, and gradually by means of appeals and
‘ the exercise of the judicial powers of the House of Lords,
¢ the law became settled. There were some years of contro-
¢ yersy and confusion during which no man was wise enough
¢ to see how the law ought to stand. It wanted a great deal
¢ of discussion, and when that had occurred often enough,
¢ the law got settled on areasonable and satisfactory footing,
¢ and has remained so eversince. The same thing would be
¢ done under any good system of reporting.”

This, if I may be permitted to say so, appears to me far
too favorable an account of the results of Law Reporting. -
No one, of course, can doubt that there are moments at
which it is wise for the Legislature to hold its hand, and
subjects which are unripe for legislation ; but if the above
remarks are intended to describe what Law Reporters and
the decisions which they report have done or can do for
this country, I would venture to submit that the analogy
of the English instance is applicable only in a very limited
degree. e are dealing not with a new and strange topic
but with the exposition of a customary law based on written
Texts of immemorial antiquity : so far from ‘““no man bein
wise enough to know how the law ought to stand,” every
Hindu in the Empire has a clear opinion of how, as regards
himself, he wishes the law to be interpreted. The ‘“some
years of controversy and confusion” during which the
conflicting decisions are described as shaping themselves
into law, represent at least a century, during which a large
portion of the rights of the Hindus have been allowed to
remain the plaything of conflicting tribunals; and the
‘“ controversy and confusion’” which beset many of their
rights are just as far from any satisfactory close as ever.

The remedy lies, I believe, not in improved systems of
Law Reporting, but in some machinery, more powerful
than the Government at present possesses, for legislating

n
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on subjects which have been fully discussed, as to which all
that is ever likely to be known has long been within our
reach, and which give rise to difficulty, not from their
novelty and the consequent inexperience of society about
them, but from the obscurity of some primitive text or the
absence of clearly established custom.

The flexibility and adaptability” of judicial decisions
which Mr. Hobhouse contrasts favorably with the. rigidity
of Statute Law, means, to my mind, very little more than
that the unfortunate person whose rights are at stake is to
depend on the interpretation which may happen to recom-
mend itself to an individual Judge’s mind—that important
interests are to be left for a generation or two undeter-
mined, and that, instead of law, clearly, definitely and
authoritatively announced by the Legislature, the country
is to be satisfied with the hesitating, qualified and often
indistinct utterances of the Courts. - ,

At present the results would seem ‘to indicate that the
existing machinery at the command of the Government is
inadequate for the task of legislation on any important
scale. The Legal Member is often beset by duties of a
more immediately pressing nature than legislation. The
cessation of the functions of the Indian Law Commissioners
has deprived the Government of its most important supply
of new material for legislative measures. The High Courts
have virtually declined the task of assisting in the amend-
ment of old laws or the preparation of new; and the practice
of circulating Bills to officials for an expression of opinion
is less valuable than it sounds owing to the fact that few
of the officials in question have the leisure, inclination or
skill to give material aid. A good Act can no more be
produced by sending a Bill round for a number of officials
to suggest improvements, than a fine picture would be pro-
duced by publishing a rough sketch and inviting various
artists each to contribute a touch. The best mode of
strengthening the handsof the Legislative Department either
here orin England, so as to enable it not only to keep pace
with the requirements of current legislation but to extend
gradually the advantages of codification to the whole area
of civil life, seems to me one of the problems which the
rulers of India will have at no distant date to solve. At
whatever cost they solve it, the gain, from an economical
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point of view, could, I think, scarcely fail to be well worth
the cost of the change.

In the next place, Codification of the Hindu Law would,
I am convinced, be generally popular. Some years experience
of Indian Courts, and constant opportunities of intercourse
with Hindu gentlemen and officials of every rank have im-
pressed me with the belief that the universal feeling among
the educated classes is dissatisfaction with the uncertainties
now affecting so many points of their law, and a desire to
see these points settled one way or other by the effectual
remedy of legislation. And it is most natural that this
should be so. At present few Hindus are so fortunagely
circumstanced as to be exempt from the possibility of a law-
suit, which, after dragging its length through the various
Indian Courts, will ultimately, if the funds of both parties
hold out, have to be decided at a ruinous expense before the
Privy Council.

This is of course felt to be a serious grievance. Property
loses half its charm when a man can never be sure whether .
it is his own or not and what are his rights and duties in
respect of it, and when one of its most ordinary incidents is
to expose him to hazardous and expensive litigation, of
which, owing to the fundamental doubts which beset the
law, no human being can foretell the result. How funda-
mental these doubts are may sufficiently be indicated by the
fact that that the question of the son’s right in the father’s
self-acquired irremoveable property is still unsettled ; that
the father’s power over his ancestral moveable property is
open to doubt; that the Bengal and Madras High Courts,
interpreting the same authorities, take contrary views of the
Hindu co-parcener’s powerto dispose of his individual interest
in the family estate and that the High Court of Bombay has
at one time concurred on the point with that of Madras, at
another with that of Bengal ; that the question of the extent
of the father’s powers of alienation of ancestral property and
the circumstances under which the sons can contest such alie-
nations is beset with difficulties which the most recent deci-
sion of the Privy Council has only tended to enhance; that
the law as to the circumstances under which the personal
gains of a co-parcener become family property is still a moot
point ; that the assent of kinsmen necessary to validate an
adoption by a widow, after being defined one way by the
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Madras High Court, has subsequently been settled another
way by the Privy Council, and even now is not free from ob-
scurity ; that the rule as to the validity of the adoption of an
only son, after being sanctioned by all the principal modern
commentators and upheld by all three High Courts for a .
period of upwards of thirty years, has been in modern
times repudiated by a Calcutta Divisional Court, and
that the position of all only sons who have been adopted
and of persons claiming through them is affected with the
gravest doubt; that the effect of unchastity on a widow’s
vested rights occupied the Bengal High Court a year or two
ago for no less than five days discussion; that the doctrine
known as ‘factum valet,” an all-important principle in
discussing the validity of past transactions, is quite differ-
ently applied by the several High Courts ; that the right of
the widow to alienate ancestral moveable property has been
at one time affirmed, at another denied by the Courts ; that
similar differences of opinion have existed as to whether
property descended to a daughter from her father is Strid-
hanam or not; that a course of decision as to the law of mort-
gage, followed by the High Court for twenty years, has re-
cently been reversed by the Privy Council; and, lastly, that
the testamentary power, which 18 denounced in language of
the utmost vehemence by so great an authority as Sir Thomas
Strange ‘‘as originating in corruption, jts establishment as
yesterday violating their (the Hindus’) most important insti-
. 8. 257 tutions as well as our own Charters,”’* and
ne which his son curtly describes as “ either ille-
gal or unnecessary,” (a doctrine which the Sudder Courts on
various occasions enforced,) has now come to be affirmed by
the Courts as to every sort of self-acquired property, while
the invalidity of a bequest of an individual interest in family
property was asserted only after a prolonged hesitation,
which it took the High Court, if I remember right, upwards
of a year to overcome.

Uncertainties of this sort make themselves more and more
acutely felt in proportion as Hindu Society advances from
its primitive, unlitigious, inexact, easy-going, un-selfasser-
tive condition to the modernized, commercialized, speculative,
contentious phase,to whichits close contact with the nations of
the West is urging it at a constantly accelerated rate. They
occupy necessarily a more prominent place in men’s thoughts
in proportion as religious or moral precepts, which there
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were few temptations to disregard, harden under the
process of judicial decision into rigid rules of law from
which every mode of escape is at once made use of. They
embitter the family life of thousands, who know that any
day they may find themselves forced into unnatural con-
flict with brother, father or son : they encourage a class of
legal speculators, who, owing to the absence of a clear and
reasonable law of champerty, drive a thriving trade on the
ruin of respectable families : they form, surely, a substan-
tive ground for the wish, which, so far as my experience goes,
is universal among educated Hindus, for some legislative
action which would enable each man to know with tolerable
certainty what his legal position is.

Lastly, codification, or something like it, is, it appears to
me, a condition precedent to the process of gradual law-
reform, which must, in one form or another, be going
on in every healthy political body, and which most assuredly
was going on among the Hindus when the English assumed
the administration of the country. The process was at
that time carried on by means of a rapid and unchecked
growth of customary law. Wherever the ancient rules were
found to be inconvenient as applied to modern life, Society
unhesitatingly abandoned them. Large portions of the
primitive sacred codes became completely obsolete : still
larger portions came to be regarded merely as religious
precepts, which any one might violate whose conscience
allowed him to do so. For instance, the rule as to consan-
guinity in marriage and to what is termed an ‘‘ approved”
form of marriage, as laid down by Menu, is, I believe,
totally disregarded by every class alike throughout the
Presidency, and Brahmins, as a rule, marry within the
prohibited degrees and by a strictly forbidden form. The
result of this state of things was that, unconsciously, the
community was constantly moulding the law into conformity
to its tastes, habits and beliefs, in®fact, making it what
they wished it to be. Sir H. Maine has pointed out how
the effect of the English Administration and English
Courts has been to arrest tHis process and to give to Hindu
Law a rigidity and binding operation which it never before
possessed. The English Judge is bound to administer
“ the Hindu Law,” and .this he does with a scrupulous
fidelity, an exact knowledge and a rigid conscientiousness,
which has elevated that law from the position of a venerable
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traditionary custom which piety and right feeling enjoined,
and to which it was usual, when not inconvenient, to con-
form, into a precise rule for the ascertainment of which no
amount of scholarly research and diligence can be too high
a price and which once ascertained must be applied unhesitat-
ingly to the facts of the case, with entire disregard of all
other considerations. The process of unconscious modifi-
cation has accordingly ceased : the growth of customary
law has been summarily arrested, and the only way in
which for the future the law can be amended and so
brought into more complete accordance with the altered
requirements of society, is by the deliberate action of the
persons concerned, acting through the Legislature, and
enacting in express terms the change which they consider
desirable. But this action is almost impossible so long as the
Hindus remain in uncertainty as to what new interpretation
their law may next receive, and so long as public attention
is directed, not to deciding what the law, according to the
general opinion of those best qualified to decide, ought to
be, but what, according to the correct interpretation of
various primitive texts or the analogy supplied by condi-
tions of society as remote as that of the antediluvian world, it
actually 1s. ¢ Judicial Legislation,” as it is seen in England,
may have its advantages, but the form of it which we have
in India, where it consists of compulsory reference to obso-
lete texts and forgotten phases of society, unmodified by
contemporaneous public opinion, is, I believe, almost
the worst it would be possible to contrive. Some
recent instances will explain the grounds of my opinion.
The rule followed by our Courts with respect to the
testamentary power has varied from the absolute denial of
any such power, as by the Sudr Court, Sir Thomas
Strange and his son, to its absolute affirmation as to all
property of which a man is sole owner, by the present
High Court. That such a power is totally alien to the
general spirit of the Hindu Law and . inconsistent with
its general provisions would be sufficiently obvious, even
if this inconsistency have not been insisted upon in language
of vehement seriousness by all’the greatest authorities on
the subject. Nevertheless the change has come about. No
single Hindu, so far as I am aware, has ever been consulted
as to the advisability of the revolution : though of course the
wishes of individuals have been indicated by the fact of
wills being made: certainly there has been no general,
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deliberate and well-considered expression of opinion on
the part of Hindus. What may be the effect of sueh a
power on their domestic life and the structure of the
Hindu family—with what limitations and subject to what
restrictions it would be advisable to concede so startling
an innovation—what formalities should be prescribed to
secure this dangerous power from the frauds which so
especially beset it—these and such like considerations have
never, it appears, occupied anybody’s attention, certainly
have not occupied and could not with propriety have occu-
pied the attention of the Tribunals by whose course of deci-
sion the Law has reached its present stage. The result is
that in large portions of the Empire and in the whole of
. the Madras Presidency, except the capital city, there
is established a testamentary power, more absolute and
extensive than it is even in countries where it has been
longest known and most boldly employed,* and that this
power has been established without any of those safegnards
against fraud, in the way of formalities of execution, which
the exercise of testamentary power so especially needs and
with which every civilized nation has invariably taken good
care to surround it. In other words our Courts have con-
ferred on the Hindus a power which many good authorities
think that they ought not to possess at all,—which every
one agrees they ought not to possess without restrictions
and limitations, am% they have given it without one of the
precautions which, by universal consent, are considered
necessary for its safe employment. This is the outcome
of that ““judicial legislation” with which its advocates are
so much in love forits ¢ flexibility and adaptability” as
opposed to the inconvenient fixedness of a statutory
enactment.

Another striking instance of the inconvenience of the
present system of leaving the Courts without express law
for their guidance and so obliging them to legislate, has
been afforded by a recent decision of the Judicial Committee

* A case recently occurred in which a wealthy Hindu, in articulo
mortis, devised his entire landed estate to a charity to the disherison
of his natural heirs. This he could do as there is nothing corres-
ponding to the law of Mortmain; again there is no rule against
perpetuities, or as to the nature of the estate which a Hindu may
crgate by will except such as may be inferred from the analogy of
gifts.
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of the Privy Council as to the authorization of kinsmen
necessary to validate an adoption by a widow who has not
been expressly authorized by her husband to adopt. That
there may be such an authorization of kinsmen in the
absence of the husband’s authorization has, after prolonged
discussion, been affirmed as the law of this Presidency ;
the moot question was as to what kinsmen must assent in
order to give the necessary validation. As to this point
no written text exists; nor is there any customary law on
the subject sufficiently distinct, general and well-recog-
nized to indicate the proper rule. The Courts had accord-
ingly to do the best they could to manufacture their bricks
with straw fetched far a-field.. The case came before a
Judge- of great research, diligence and acumen, and he
considered that the best clue to follow for the solution of
the difficulty was the analogy of the primitive custom, of
which adoption is supposed to be the substitute. In some
remote period there existed the practice of a Hindu raising
up offspring on the widow of his deceased childless kinsman.
As only one kinsman could perform this pious duty for his
departed relation, and as his proximity in relationship to
the deceased could not of course affect the practical result
achieved, the Judge proceeded to infer that the assent of
one kinsman was sufficient to validate an adoption, and
‘that proximity of this one kinsman to the deceased in
respect to rights of property was wholly beside the question
of the efficacy of his consent. Accordingly, had this expo-
sition of the law continued in force, the consent of any one
Sapinda (and Sapindas include the great-great-great-great
grandsonsof a manin the descending line, and his great-great-
great-great grandfather in the ascending line) would have
been sufficient to enable any childless widow, who was soin-
clined, to divert the entire course of inheritance in her hus-
band’s family and displace all the nearer kinsmen in favor of
some collateral relation whose connection with the family
might be of the remotest order. This would be a state of
things, it is obvious, practically subversive of the very struc-
ture of the Hindu family, and repugnant to every feeling and
custom of the nation as to the position which the widow ought
"to occupy in the family. = The doctrine was viewed, so far as
my information goes, with positive consternation by the
Hindus themselves ; the High Court of Travancore shared
the feeling, and laid down a contrary exposition of the law ;
and the Privy Council ultimately followed the Travancore
High Court in refusing to be guided by the proposed
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analogy and in declaring that the consent in question
must, in an undivided family, be the consent of the Sapindas,
either given directly, or through the manager to whom
they have committed the regulation of the family affairs.

This' ruling: will undoubtedly be hailed with delight
by the Hindus, and the law is so far left on a satisfac-
tory footing. But suppose that the parties had not been
sufficiently wealthy to appeal, or suppose that the Committee
had thought, with the Indian Judge, that the safest guide,
in the absence of direct law, was the analogy of primitive
custom, the result would have been that a law, odious in
the last degree to the Hindus, ruinous, as they consider,
to their family life, endangering the continuity of their
principal social structure, would have been judicially
enacted without one of them having been consulted as to
his wishes on the subject, without the least calculation of
its effects on contemporaneous society, (for these are con-
siderations which a Judge is bound to disregard) but with
a reference to custom and practices as remote from the
modern Hindu’s life as the observances of the ancient
subjects of Queen Boadicea are from those of modern
Englishmen.

Can any ene seriously contend that ““ judicial legislation”
of this order is preferable to the deliberate, well-weighed,
well-informed action of tht Legislature, grounded solely
on consideration of the public welfare, guided by the
wishes and opinions of the best-educated, most thoughtful
and most intelligent among those whose interests are in
question ?

Legislation of this order is certainly obtainable. The
causes, which render its attainment so difficult in England,
" hardly operate in India, and if only the available means
were properly employed, I believe that the whole law of
the country might in a comparatively short period
be exhibited in & form which would make its admi-
nistration a matter of comparative ease and its improve-
ment by means of enlightened public opinion not so.
extremely remote a possibility as it seems at present to be.
As matters now stand the Hindus are at a dead-lock with
regard to the amendment of their law. Great attention,
great labour, great expense, no inconsidcrable learning are

il
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devoted to ascertaining and defining what that law is: but
the really important and interesting question for the native
is, what, with a view to the altered conditions of society,
the growth of commercial enterprise, the spread of educs-
tion, the formation of a thousand new industries and
habits, it ought for the future to be. No Hindu is so
fanatically conservative as to wish his national practices to
be fast bound for ever in an iron mould; every man of the
least education and intelligence knows how bootless any
such wish must be: the law which did, and probably did
very well, for the race in its primitive, pastoral infancy,
cannot, except with great extensions a.nc{) adaptations, be
made to suit the requirements of the same race in its eager,
commercial maturity. The shepherds chatting in a rustic
row, with nothing but their sheep and silly loves and
equally silly hates to employ their thoughts, for whom
enu prescribed sacred formalities and simple rules of
social and domestic usage, have been replaced by a crowd
of active, eager, keen, speculative beings, who have shaken
off many of their old traditions with a hardihood, at which
European conservatism would stand aghast, and who have
a right to look to their Buropean rulers for help and
guidance in the new paths which are opening before them.
Many of the Hindu usages are meaningless except with
reference to causes which have ceased to operate, and are
felt by the Hindus themselves to need reforming: some
are simply foolish, some cruel and detestable. The cohort
of dancing women, dedicatéd from infaney to a life of
infamy, in the service of every Pagoda, is a national
disgrace, and certainly can have formed no part of that
sweet, pure, spiritual creed of which we get glimpses in
the primitive Aryan literature ; the dooming of little girls
of seven or eight to a life of widowhood for little boys to
whom probably they had never spoken, is one of those
monstrous outgrowths of pedantry and fanaticism, only a
shade less ghastly than Suttee, which humanity and com-
mon sense alike condemn. Again, what sense is there in
forbidding the adoption of a parentless child, the most
natural and proper object of adoption ? why should a sister be
postponed in the matter of inheritance to the very fag end
of relatives? why should the son of a great grandson be on
a totally different footing from his father? These and like
questions require attention ; they occupy the thoughts of
intelligent Hindus; and, while preserving to the utmost the
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wholesome rule of non-interference with national usages,
we ought, I submit, to offee the Hindus every facility for
reforming them for themselves, to invite them to discuss
the expediency. of their law, and to familiarize them with
the jdea of the deliberate improvement of that law in
particulars in which it has come to lag behind the civiliza-
tion of the. Age. One step towards this wholesome state
of things is to get the law into a form in which each frag-
ment of it can be accurately scanned, its bearing on the
rest easily ascertained and which shall exempt us for the
future from the bootless task of groping about in the dust
and gloom of departed epochs for hints and analogies to
guide us in framing the hives of living men.

MaDRas, : H 8. C.
10¢h Nov. 1876,

NOTE.

I have to express my obligations to my friend Mr. J. H.
SprING BRANSON, who has been good enough to assist me in
the preparation and publishing of the latter Chapters of this
work, and to Mr. Rama Rao, Vakeel of the High Court for
the Lists of Succession which he kindly placed at my
disposal.
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CORRIGENDA.
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Page 6, Section 2, note, lines 7, 8 and 9 from the top of the page

”

»”

”

”

8,

13,

37,

»”

”

46,
72,
”
74,

77,

84,

”

”

”

”

”

”

Jor “Such persons are therefore not excluded
from and therefore necessarily governed by
the provisions of the Act” read “ Such per-
sons are therefore not excluded from the
provisions of the Act, and are necessarily
governed thereby.” )
9, Sub-section (3) note (a) for “Ch.IX” read

“Ch. VIIL”

18, insert “be” between “ordinarily” and “liable”
in the last line.

52, Illustration (c) ¢nsert “ her” between “to” and

. *“daughter.”

89, for “adultress” read “ adulteress.”

92, dele “not”’ and add note “ see Act 21 of 1866,
8. 4, post page 56.”

111, in side-note for “1 Biihl, 63” read “1 W.
and B., 63.”

124, Illustration. In lastline for “the Act of B.”
read * the act of B.” ’

148a, sub-section (a) in the side-note for “5 W.,
28” read “5 Wy., 28.”

148(b) for “to have lent” read “ to have been lent.”

150, in note, line 6 from the bottom of the page
read Hunooman Persaud Panday ». Mt.
Babooee Munraj Koonweree.

151, in note, line 22 from the top of the page
read Hunooman Persaud Panday v». Mt.
Babooee Munraj Koonweree.

163, in note, line 10 from the top of the page for
“L. R, 1L A, 241” read “L. R.,2 L A,
241; 8.0, 1 L. L. R.,, (M.), 1.”

,» in same line of the note for “7 M., 397” read
“7 M, 395.”
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Page 89, Section 181, the side-note for this Section has been

”

»

”

102,
109,
135,
138,

140,

141,
150,

”»

”

”»

wrongly printed against Section 182.

" 200, in note, line 8 from the top of the page read

“Ch. 1V” for “Ch. V.” .

225, in note, dele “55th in the list appended to
this Chapter.”

306, in side-note for “where a adoption” read
““where an adoption.”

319, for “Section 8” read * Section 9.”

328, in the note, line 8 from the bottom of the
page insert “property” between family”
and “instead.”

329, in side-note for “ widow” read “widows.”

357, line 5 from the top of the page insert “ of”
between “ failure” and *all.”

ADDENDA.

——

Page 48, Section 133, to right side-note add “ Nort., 647.”

”

”

81,
86,

87,

158, ,, ”» ”» add “'7 M. 25.” :
171, ,, » to the last paragraph add

“s,c,1L L. R, (M)1.

174, ” ”» » add “14 B. L. R-,'408 H 8. c.,

23 W. R., 187, conéra 1 L.
L. R, (A.), 240.



A DIGEST OF HINDU LAW,

—————
PRELIMINARY.
1 cpte m 1. This Digest is divided into 11
the Digest, Chapters, viz. : :

1. Persons to whom the Hindu Law applies. -
The Joint Family.

C__ .’ The Nature of Property.
“Marriage, and Rights of Wife and Widow.
Alienation.

Inheritance.

Adoption.

Partition and Impartible Estates.
Reunion.
10. Religious Institutions.

11.  Trusts.
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——

CHAPTER L
PERSONS TO WHOM THE HINDU LAW APPLIES.
2. The Hindu Law applies to all Hindus. But
Exception ot iU does not affect any person (1) who
loal laws and i subject to a local or personal
law modifying the general Hindu
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Law, so far as such local or personal law differs
from the general law ; or (2) who 'is governed by
a special custom,® such as is ordinarily recognized
in the Courts, so far as such custom differs from

the general law; or (3) who has
o e Yopro. ceased to profess the Hindu religion
e iome Hinda  and has elected to follow the usages:

of some other race or sect, when the
question is between him and other persons who have
similarly ceased to profess the Hindu religion and
elected to follow the usages of some other race or
sect.®

(@ The Madras Civil Courts’ Act, 1873, 8. 16, provides that where
it is necessary for any Court under that Act to decide any question
regarding succession, inheritance, marriage or caste, or any religious
usage or institution

- (i) the Muhammadan Law where the parties are Muhammadans,
(ii) and the Hindu Law where the parties are Hindus, or

(iii) any custom (if such there be) having the forc& of law and
governing the parties or property concerned, )

shall form the rule of decision, unless such law or custom has, by
legislative enactment, been altered or abolished.

These provisions are a re-enactment of those contained in Madras
Regulation III of 1802, s. 16, cl. 1, and, so far as regards District
Moonsiffs in cases of succession to landed property, of Regulation
VIof 1816, 5. 62. By* 21 Geo. III, ¢. 70,8. 17,1bis , , 1781
enacted as to the jurisdiction of the Supreme Court : :
at Calcutta, trying suits against the inhabitants of that city, that
¢ their inheritance and succession to lands, rents and goods, and
all matters of contract and dealing between party and party, shall be
determined in the case of Mahomedans by the laws and usages of
Mahomedans, and in the case of Gentls by the laws and usages of
Gentlis : and where only one of the parties shall be 8 Mahomedan or
Gentfi, by the laws and usages of the defendant.” The same thing
is enacted by 37 Geo. III, c. 142, s. 13, for the Courts of Madras and
Bombay.

The weight to be given to usa%e in cases of Hindu litigation is
thus described by the Judicial Committee of the 4,9, ¢ A 436
Privy Council* “The duty of an European Judge, * T S
who is under the obligation to administer Hindu Law, is not so
much to inquire whether a disputed doctrine is fairly deducible from
the earliest authorities, as to ascertain whether it has been received
by the particular school, which governs the district with which he
has to xea.l, and has there been sanctioned by usage. For under the
Hindt;’ 5 st;m of law clear proof of usage w& outweigh the written
text of the law.”
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In 3 M. 75, the Judges held that “what the law requires before
an alleged custom can receive the recognition of the Court and so
acquire legal force, is satisfactory proof of a usage so long and
invariably acted upon in practice, as to show that it has by common
consent been submitted to, as the established governing rule of the
particular family, class or district of country.”

And in dealing with the same case in appeal,* the

Judicial Commi%tee observed “ Their LoxP ships are *14M.L A, B70.
fully sensible of the importance and justice of giving effect to
long established usages existing in particular districts and families
in India, but it is of the essence of special usages, modifying the
ordinary law of succession, that they should be ancient and inva-
riable; and it is further essential that they should be established
to be 8o by clear and unambiguous evidence. It is only by means
of such evidence that the Courts can be assured of their existence,
and that they possess the conditions of antiquity and certainty on
which alone their legal title to recognition depends.”

Some practices, accordingly, though proved to be of long standing,
have been refused recognition in the Courts as customs having the
force of law. Thus in 7 M., 254, the Court in directing an inquiry
as to a supposed custom legalizing an adoption by a Brahmin of his
sister’s son, observed that, 1st, *the evidence should be such as to
prove the uniformity and continuity of the usage and the conviction
of those following it that they were acting in accordance with law,
and this conviction must be inferred from the evidence : 2nd, Evidence
of acts of the kind, acquiescence in those acts, their publicity,
decisions of Courts, or even of panchayats upholding such acts, the
statements of experienced :mt}J competent persons of their belief
that such acts were legal and valid will all be admissible ; but it is
obvious that, althot:gh admissible, evidence of this latter kind will
be of litt}e weight if unsupported by actual examples of the usage
asserted.’

Upon the issue sent down the Judge found *“ that the custom has
been found to be uniform because uninterrupted: that the custom
goes back as far as 134 years, and that the publicity of the acts, the
general acquiescence of the people in those acts and the opinions of
those among the people who are acquainted with the Shastras that
such adoptions are valid, all go to show a conviction among the
people that they were acting in accordance with law.”

The Court above, however, decided that the customary law had
not been made out. “That there were many instances of property
passinithrougb transactions supposed to be valid adoptions there
could be,” their Lordships said, “no doubt; but we were all of
opinion that there was no evidence justifying the setting up of a
rule of law opposed to all authorities, and specifically to the one
declared by almost the only skilled witness examined in favor of the
custom to be binding in the very district in which it was sought to
enforce it. These allegations of special customs have arisen from
mixing the practices of people not subject to the Hindu Law at all
with the system of law binding those who are subject to the Hindu
Law. In the case of adoptions this has been the more conspicuous
from the assumption, originally based upon no solid foundation
whatever, that the * son given” is the only son known to the present
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age, In the case of Brahmins it is impossible in any case to believe
in the existence of a customary law of which no trace aﬁpeats in any
written authority of the place to which they belong. These autho-
rities themselves are as much the record of customary law as of the
written texts of the Shastras, and we are quite satisfied that no such
rule of customary law exists.”

In like manner in 1 M., 425, the question was as to a custom sanc-
tioning an adoption by & Brahmin of his sister’s son. The Judge
observed, “ this is an attempt to set ug a supposed custom, which
has never received the sanction of judicial authority, against the
language of the greatest authorities. We are strongly of opinion
that such customs cannot, even if proved to exist, operate in a Court
of justice, bound to administer law. More peculiarly is it the duty
of the Court to uphold a positive prohibition of the law, when that
prohibition is itself a logica.l deduction from the nature of the sub-
ject to which it applies.” ' The doctrine, however, as thus expressed,
would appear somewhat too stringent for general enforcement in
this country, where the most positive prohibitions of the positive law .
have been in numerous instances overridden by custom, e. g., the
prohibitions as to consanguinity in marriage. :

The mere fact that the members of a single family have acted
in & particular way is insufficient to establish the existence of a
custom which would exempt that family from the general law to
which it is subject. Thus in 3 M., 51, a suit was brought by
a son against his father, Ist defendant, for partition of family
property : the 1st defendant pleaded that the common ances-
tor, the 1st defendant’s grandfather, was an European, who had
five illegitimate children by two native women, that the pro-
perty in question had been devised by the grandfather by will,
and subsequentl b¥ other members of the family by will, that
a custom in the family of bequeathing was established, and
that the plaintiff would be entitled only to what 1st defendant
might leave him by will. It was conceded that the Hindu
Law applied to the family, and the Court held that it was not * pos-
gible for a customary law, antagonistic to the general law, to be
established by evidence of the acts of a single family, confessedly
subject to that general law :”’ that no evidence of the acts or opinions
'of three generations ¢ could establish what would not be & law, but
an anomaly :” that as the family followed the Hindu o 55 5o
Law they were not at liberty to reject any part of it, o T
and that the law of partition accordingly applied.*

““ Where a custom is proved to exist it supersedes the general
law, which, however, still regunlates all beyond the custom.” us a
family, following a custom of impartibility and pri-
mogeniture, will be governed bythe general law in  * 12M.1. A., 523.
all matters to which the custom does not extend.*

(b) In Abraham v, Abraham* the effect of the |, 9M. L A.. 195
conversion of a Hindu to Christianity upon his legal T e 295
status was discussed. In that case the parties were Hindu Christians,
whose ancestors for some generations had embraced Christianity, an
the question was whether two brothers formed an undivided family
in the sense which those words bearin Hindu Law with reference
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to the acquisition, improvement, enjoyment, disposition and devolu-
tion of property.

“ Considering the case, then,” their Lordships said, * with reference
to parcenership, what is the position of a member of a Hindu family
who has become a convert to Christianity ? He becomes, as their
Lordships apprehend, at once severed from the family and regarded
by them as an outcast. The tie which bound the family together is,
so far as he is concerned, not only loosened, but dissolved. The
obligations consequent upon and conunected with the tie must, as it
seems to their Lordships, be dissolved with it. Parcenership may
be put an_end to by a severance effected by partition; it must, as
their Lordships think, equally be put an end to by severance which
the Hindu Law recognizes and creates. Their Lordships, therefore,
are of o&)inion that upon the conversion of a Hindu to Christianity
the Hindu Law ceases to have any continuing obligatory force upon
the convert. He may renounce the old law by which he was bound,
as he has renounced his old religion, or, if he thinks fit, he may abide
by the old law, notwithstanding he has renounced the old religion.

* * * * »

“ Such, then, being the state of the case, so far as the Hindu Law
is concerned, we must next consider whether there is any other law
which determines the rights over the property of a Hindu becoming
a convert to Christianity. The Lex Loci Act clearly does not apply,
the parties having ceased to be Hindu in religion ; and looking to
the Regulations, their Lordships think that so far as they prescribe
that the Hindu Law shall be applied to Hindus and the Mahomedan
Law to Mahomedans, they must be understood to refer to Hindus
and Mahomedans not by birth merely but by religion also. They
think, therefore, that this case fell to be decided according to the
Regulation which prescribes that the decision shall be according to
equity and good conscience. Applying, then, this rule to the deci-
gion of the case, it seems to their Lordships that the course which
appears to have been pursued in India in these cases, and to have
been adopted in the present case of referring the decision to the
usages of the class to which the convert may have attached himself,
and of the family to which he may have belonged, has been most
consonant both to equity and good conscience. The profession of
Christianity releases the convert from the trammels of the
Hindu Law, but it does not of necessity involve any change of
the rights or relations of the convert in matters with which
Christianity has no concern, such as his rights and interests
in, and his powers over, property. The convert, though not
bound as to such matters, either by the Hindu Law or by
any other positive law, may by his course of conduct after his
conversion have shown by what law he intended to be governed
a8 to these matters. He may have done so, either by attachin
himself to a class which as to these matters has adopted and act
upon some particular law, or by having himself observed some
family usage or custom; and nothing can surely be more just
than that the rights and interests in his property and his powers
over it, should be governed by the law which he has adopted or the
rules which he has observed.”
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This liberty on the part of one who abjures the Hindu religion
either to abandon or retain the Hindu Law as his personal law exists,
of cqurse, only in those matters which are not expressly provided
for by Legislation. For instance, Section 331 of the Indian Succession
Act excludes “ Hindus” from the operation of the Act. This has been
held* to mean Hindus by religion, and not Hindus 7M. 121
converted to Christianity. Such persons are there- vy AT
fore not excluded from and therefore necessarily governed by the
provisions of the Act.]

3. A person migrating to a foreign district does
not lose the benefit of the laws of his o .. .o
native district provided that he ad- 2M 1A, is.
heres to its customs and usages. Nor., 415.

4. The Court may presume that, where a family
migrates from one district to another,
it carries its law and customs with it,* I{M. T 4. 292
and continues to observe them.t

5. The Court may infer from the religious cere-
monies and usages of a family which AL A 250
has migrated, that it has abandoned 2guu. 147,
its original law and customs and §Suth, 29
adopted those of the district to which
it has migrated.

[In4M.I. A, 259 the question was as to the right of a family, resi-
dent in a part of Bengal where the Daya Bhaga Law prevailed, to
follow the Mitakshara rule of descent. The Committee found that
the Plaintiff had failed to prove the use in his family of the rules
of the Mitakshara.]

6. No right or property of a Hindu is forfeited
nor is any right of inheritance in any way impaired
or affected by reason of his or her renouncing or
being excluded from the communion of any religion
or being deprived of caste.

[This Section is grounded on Act XXI of 1850: * Whereas it is
enacted by Section 9 of Regulation VII of 1832 of the Bengal Code
that whenever in any civil suit the parties to such suit may be of
different persuasions, when one party shall be of the Hindu and the
other of the Mahomedan persuasion ; or where one or more of the
parties to the suit shall not be either of the Mahomedan or Hindu
persuasions ; the laws of those religions shall not be permitted to
operate to deprive such party or parties of any property to which,

but for the operation of such laws, they would have been entitled :
and whereas it will be beneficial to extend the principle of that
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enactment throughout the territories subject to the Government
of the East India Company, It is enacted as follows ; .

1. So much of any law or usage now in force within the territories
subject to the Government of the East India Company, as inflicts on
any person forfeiture of rights or property, or may be held in any
way to impair or affect any right of inheritance, by reason of his or
her renouncing, or having been excluded from the communion of
any religion, or being deprived of caste, shall cease to be enforced as
law in the Courts of the East India Company, and in the Courts
established by Royal Charter within the said territories.”

Conflicting opinions have been held as to the construction of this
Act. The Bengal Sudr Court construed it so as to make ‘ depriva-
tion of caste” mean “deprivation of caste by reason of excommuni-
cation from religion ;”* Sir L. Peel and Sir B, .

Peacock, and apparently Sir C. Scotland,} held the ¥ {{ﬁ" gg
Act to refer to deprivation of caste on whatever o T
grounds. ] -

CASTES.

7. There are four classes of Hindus: 1st, the
Brahmins ; 2nd, the Khatris; 3rd, the Vaisyas;
4th, the Soodras. The first three are termed regene-
rate or twice born classes: the latter the servile

class.

The Khatri class still exists as one
of the regenerate classes. It is re- 7M. 14,4
cognized as such throughout India.

[In this case it was contended that the Khatri and Vaisya class had
ceased to exist and were sunk in the Soodra class and that there were
only two classes Brahmin and Soodra, Their Lordships held against
this view and ruled that the illegitimate child of Khatri could not
succeed to his father’s estate, whereas the illegitimate child of a
Soodra could.] '

——

CHAPTER IL
THE JOINT FAMILY.

8. A Joint Hindu Family consists of all the
Personsofwhom  PETSODS lineally descended through
the Joint Family males from a common ancestor, pro-
consiste. vided that neither they nor those,
through whom they claim as descendants of the
common ancestor, have separated from the family,
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by partition, by adoption into the family of one
who is not a co-parcener, or, in the
case of females, by marriage into ano-
ther family.*

The members of a Joint Family are termed
co-parceners. .

The process by which a Joint Family ceases to be
joint, or by which one or more members cease to be
co-parceners, is termed partition.

* 6M., 187.

9. In deciding whether a family is joint or
divided and whether a person is or is not a member
of a Joint Family, the following rules may be
observed.

(1) The normal condition of a
Hindu Family is joint.*

(2) The law presumes joint
tenancy as the primary state of every *3M-1A.22.
Hindu Family,* '

and throws the burthen of proving
that a family has ceased to be joint on  9M-1. 4,66
the person asserting it.

*12M.1. A, 523.

(3.) This presumption must, in order to establish

.. the fact of a family not being joint,

fava Pl o be met by evidence sufficient to justify

how to be rebut- gn inference that partition has at some
' time or other taken place.(s)

[(a) As to what constitutes partition and the evidence necessary to
establish it, see Ch. IX.]

(4.) The ordinary incidents of a Joint Family are

Ondinary tuk commensality, acommon family fund,
dents of Joint Fa- @ COINNON INANAger, & COmMMOn resi-
mily. dence, common religious rites, common
family ceremonies. The presence or absence of these
incidents must be taken into account in deciding
whether a family is joint or not.




sEc. 9.] THE JOINT FAMILY. 9

(5.) The facts to which the Court will ordinarily
look as indicating a state of division

of Hondieative  gare (a) separate performance of reli-
gious rites and family ceremonies ; (b)

separate messing and residence ; (c) independant busi-
ness transactions especially such as are inconsistent
with a state of joint interest, as, e. g., loans, sales
and other contracts between members, or suits against
one another ; (d) separate records of ownership, as
where one person’s name is entered in a Revenue
Registry without any reference to the other members ;
(e) separate suits in which one member of the family
has been concerned without any reference to the
others ; () the opinion of the neighbourhood as indi-
cated by separate payments of village or

other dues to members of the family,* * St 2267

The Court must consider these and other facts
of a like nature and any fact offered in explanation
of them, and decide whether, on the whole, they are
sufficient evidence of an agreement, expressorimplied,
between the members to be separate in estate ; and
if it find that there is evidence of such an agreement,
it will decide that the family is divided.®

TNlustrations.

(a) A family is shown to have been at one time joint; some
members are found to be in possession of a certain portion of the
family property; the question in such & case may be whether they
accepted such portion by way of their share on partition, or whether
it-was in lieu of periodical payments by the head of the family in
respect of their undivided share of the joint estate. ,; p ;1 A2
If the facts support the latter view, the possessors T T RS &
of the portion will still be co-parceners.*

.) gn?‘m né:mbﬁr is lg‘nown 1::1 have e;;l:rchafsed with his self~

uire the self-acquired property o
:cn?)ther member ; this is :33 inconsistent with a Mzslg) for 1860,
state of union.* .

(¢.) The different members of a family are shown to have dealt
with particular shares of the g:oceeds of the family property, or to
have collected rents or profits from differentparts g 5 4 4o
of the family estate; this is not inconsistent with 7 gueh 461, -
a state of union.* 9
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(d.) Some members of a family, enjoying separately portions of
the ancestral estate, agree to pay to another member money spent
by him out of his self-acquired funds upon a por- . 54
tion of the ancestral estate; such an agreement :
is not inconsistent with a state of union.*

.) One member’s name is entered in the Collector’s Registry
a.s(ce)v?mer of the estate; this may be explained by the fact that he
was Manager, and that it was not necessary for the .
purposes of the Registry to enter the name of 11 M. I, A, 237.
more than one of the owners of the estate.®

(f) One member of a family is compelled to defray a debt due
by the family: he sues the other members for Nort.. 189
contribution ; this is not inconsistent with a state e 00
of union.*

[ Further information as to the ascertainment of the status of
families will be found in the Chapters on The Nature of Property,
and Partition.

Sir T. Strange points out the great difficulty of deciding this
question in many cases. “A family,” he says, “may be separated
as to residence, meals and ceremonies 80 as to seem, éven to their
neighbours, as well as to others, to be divided, without being so;
remaining, in truth, united in interest. As on the other hand,
having parted property, they may have become legally divided by a
severance in their worldly concerns, and yet, continuing to live and
eat together, performing also in common their solemn and accustom-
ed rites, they will appear to be still united, though,in 4 g 905
realityand to legal purposes,they arenolongerso.”’*] >

RicaTs OF CO-PARCENERS.

10. The co-parceners have a joint undivided
interest in the ancestral property® of |, 6
the family, each to the extent of his » 6L
own share.*

[ As to what is ancestral property see the following Chapter.

It is not clear that the interest of the co-parcener is restricted to
ancestral property. In 7 M., 32, Innes, J. suggests that the true view,
on the authorities, is that by birth a son acquires an inchoate interest
in whatever property at that time belongs to his father, whether self-
acquired or ancestral: and in 6 M., 110, it is said to be an un-
determined point whether sons on birth do or do not acquire an
inchoate interest in the father’s self-acquired immoveable property.
The tendency of recent decisions is to free self-acquired property
from all family obligations, and it is certain that, whatever inchoate
rights in the father’s self-acquired property the .sons may bave, the
father has the power of effectually defeating them.) 3
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11. The rights of every co-parcener arise on con-

. ception.* Ifaco-parce- , . ..
coben rights of  nerbe amale he becomes  R. A. 4 & 4%

coiehte of mle  gntitled on conception to © 1%
' an undivided interest in the ancestral
property corresponding to the fraction of the ancestral
roperty, to which, if partition took place, he would
e entitled. This undivided interest can be ascer-
tained and allotted to him as his separate property,
subject to the rules which govern partition: or it
can be alienated by him, subject to the rules which
govern alienation : but, if not so separated or alien-
ated,” it becomes at his death divisible, like the
rest of the ancestral property, among the surviving
co-parceners, the sons, grandsons or great-grandsons

of the deceased in each case representing him.
Tllustration.

A son, whose father is alienating the ancestral property, is not
entitled to a decree declaring him (the son) entitled to the whole of
the ancestral property on his father’s déath. The father has during
his life-time the right of alienating his own undivided interest:
all that the son could be entitled to would be a
decree declaring him entitled to his own undivided * 4 M., 62.
share in the ancestral property.*

() The Madras High Court has held (2 M., 416; 5 M., 166) that
a co-parcener can alienate his undivided interest infer wivos; and
also (8 M., 6) that he cannot dispose of his undivided interest by
will. There may be doubt as to the effect of an alienation of an
undivided interest, which is not carried into effect during the life-
time of the co-parcener: would the alienee in such a case be entitled
to enforce the ascertainment, separation and allotment to himself of
the alienor’s interest? or would the alienation, not having been
carried out during the alienor’s life-time, be considered as having
become abortive on the expiry of his life-interest? InS. A. 221 of
1876, a co-parcener’s undivided interest had been attached, the attach-
ment was deemed to have become abortive on his death.]

12. If a co-parcener be a female she becomes

i entitled on conception to maintenance

e e pae”at the family expense, and to have a

proper sum expended on her marriage :

she has also certain rights of inheritance," contin-
gent on the absence of nearer heirs.

[@) Asto these see Chapter VI.]
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Tae MANAGER.

13. The affairs of a joint family are managed
by one of the co-parceners, who is termed the Mana-
. ger. The manager is ordinarily the eldest male

member of the family, but this is not a matter of
course. His appointment depends on

* Nort., 193,
the pleasure of the other co-parceners.® o

14. A manager is not removeable at the will of
the other co-parceners simply on the ground that
some other co-parcener would perform the duty
better :* but he may be removed
on the ground of prodigality ;t or of - ﬁf‘g‘f‘i’)f‘&’s,
malversation ; or mental incapacity ; . I5iibioy
or conviction of an offence rendering '
it in the opinion of the Court improper for him
to continue manager.}

15. The powers of the manager in selling or
charging the ancestral estate are considered in
Chapter V, Alienation.

16. The manager is not ordinarily to be deemed
a trustee or agent for such of the co-parceners as
have attained majority. The co-parceners are deemed
to be managing the property and the manager is only
their mouthpiece : he is chosen and may on due
grounds be dismissed by them, and they must be taken
to authorize and participate in his acts
in the management of the ancestral
property, so far that they cannot sub-
sequently call him to account for it.*

* 9 Suth,, 484.
3B.0, 1.

17. But special circumstances may have the
effect of rendering the manager a trustee or
agent for the adult co-parceners,* and

entitling them to call for an account. *3B.0, 1L

Illustration.

. The members of a joint family »a.iree that the accounts of a bank-
ing business carried on by them shall be kept on the understand-
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ing that the profits shall be divided among the members in certain
proportions and the expenses of each member be credited and
charged in his name. This arrangement, without

necessarily constituting partition, would entitle *3B.O., 1L

each co-parcener to an account.*

18. The manager is ordinarily to be deemed a
trustee for the minor co-parceners and is liable to
account to them when the trusteeship
ceases,* or at any other time when a
trustee would ordinarily liable to account.

19. The manager may sue on behalf of the
family :* and may generally bind the .y g p g
co-parceners by his acts in the manage- 1860, 175,
ment of the family affairs.*

* 9 Suth., 483,

Duries or Fataer anp CHiLp.

20. The father may moderately
correct the child. Str., €5.

21. The father may not sell the child, éither in
adoption or otherwise, on account of
family distress or for any other reason.

292, The father is bound to main-
tain the child, whether legitimate or Str. 7.
illegitimate.

23. A son is eventually liable to
. the duty of maintaining his parents.

24. Where no property has come to a man by
inheritance, he is bound to maintain only his

(a) aged parents,

(b) wife,

(¢) minor children.* * 5 M., 154.

Ib.

Dvuries or BROTHER AND SISTER.

25. A brother in possession of family property or
to whom family property has come on partition is
liable tomaintain his unmarried sister.* «5u, 3.
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[The old law was that the brothers were bound in effecting parti-
tion to contribute each such a portion as would give each sister
one-fourth of the share of each brother in the ancestral property.
This right of the sister to a share has now been
attenuated into a right to maintenance, but the * See5 M., 383.
brothers are still liable to contribute rateably to it.*]

926. Half brothers are equally liable to contri-
bute to the maintenance of sistersas , . ..,
brothers of the whole blood.* v

Duries or GUARDIAN AND WARD,

Tae Court oF WARDS.

92%. The Members of the Board of Revenue con-
stitute a Court of Wards for the management of
property charged with direct payment of rents or
revenue to Government, which descends by inheri-
tance to persons disqualified by mino- °
rity, sex or natural infirmity from tak- *®%; v ot 1804,
ing charge of it on their own behalf.*

28. In such cases the Court of Wards, on the
orders of the Governor in Council,* , .

may appoint a managert and a guar- +Ib.s. 8.
dian for the disqualified person.} +1b. 8. 19.

The same person must not be guardian and
manager :* nor shall the legal heir or  *1b,s.9.
any person who appears to have a direct or indirect
interest in the death or continued in-
capacity of the disqualified person, be +1b.,s. 19.
appointed guardian.t

29. The Court of Wards may at any time
assume charge of the estate of a person liable to its
jurisdiction, although it may origin- = Reg x of 1831,
ally bave refrained from interfering.* 3.

30. Female guardians are to be

appointed for females, and male *Bes V ofl84,
guardians for males.*
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31. In the case of males, the female relations
are not to have charge of them after they have
attained the age of seven, at which
time the guardians are to appoint °Bes U of 1804
proper persons to educate them.*

[Provisions as to the education of male wards and the abetment

of the marriage of minors without leave of the Court are contained
in Act XXT of 1855.]

89. The guardians of female wards should like-
wise provide for their education.* *Ib.,s 2L

33. Disqualified persons in the custody of guar-
dians cannot be sued otherwise than as under the
protection and in the (i'oint name of their guardians.
But, in case of fraud, a disqualified
person may appoint an agent to *m.,s 2.
prosecute his guardian.*

34. A disqualified person cannot, so long as he
remains disqualified, take charge of or ‘administer
his or her own affairs, or, without the
consent of the Court of Wards express- I 5&2.
ed in writing, adopt.*

EsTATES NOT LIABLE:TO THE COURT OF WARDS.

35. In the case of estates not subject to the
Court of Wards, the District Court, on the report
of the Collector, may nominate a guardian for a
person to whom property descends by inheritance,
and who is disqualified by minority, sex « Reg. v of 1804,
or natural infirmity forits management. %% ...
Suchnomination isliableto be sanction- 5 3. ’
ed or set aside by the High Court.*

Miworrry.

36. A minor, who is under the jurisdiction of
the Co(l;lrt o{; Wﬁrds, or for whom or whose property
a guardian has been appointed by any .
Court of Justice, is deggoed to ha):re atz Y 1)
tained majority when he has complet-  **
ed his age of 21 years and not before.*

~
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3%7. All other Hindu minors are deemed to have
attained majority on completion of «pngian Majority
the age of 18 years and not before.* ‘Act, 1875.

[Act IX of 1875 does not affect the capacity of any person who
before the 2nd June 1875 had .attained majority under the law at
that time applicable to him : nor the capacity of any person to act
in any of the following matters, viz., marriage, dower, divorce and
adoption.]

(GUARDIANS APPOINTED BY WILL.

38. A testator may by will nominate a guardian
to his heir, being a disqualified person; but if the
heir is a person liable to the jurisdiction of the Court
of Wards, the Collector must report «ge vof 1904
the nomination to the Court of Wards s 19, par. 5.
for its final confirmation.*

PersoNs ENTITLED TO BE GUARDIAN.®

39. The father is the natural guardian of his
children. He may appoint another .. g
person than the mother to be guardian Nort., 118.
of his minor children.* -

[ See Act IX of 1861 as to mode of preferring claim to custody
and guardianship of minors.]

40. A mother has a claim to be
guardian of her children in preference
to an uncle* or a brother of the minor.t

41 A step-mother has a claim
preferable to that of a paternal uncle,* | e i, ors.
or other kinsman.t

492. A mother of a minor widow has a claim to
be her guardian preferable to that of
the widow’s elder sister-in-law.*

. If the mother turns recluse
the elder brother becomes the minor’s " Nert 118
guardian.®
[Sir T. Strange observes* that the Sovereign, as ultimate heir, is
to an extent beyond what is recognized in the

English Court of Chancery the universal super- * 8tr,, 71
intendent of those who cannot take care of them-

* Nort., 118,

*1W.&B,73.
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selves; and that in this capacity it rests with him to select for the
office the fittest among the infant’s relations, preferring always the:
paternal male kindred to a maternal ancestor or a female. “Tt is
stated that in practice the mother is the guardian: but ag a Hindu
widow is herseﬁ liable to the same sort of tutelage, it is more correct
to regard her as proper, if capable, to be consulted on the appoint-
ment of one.”]

44. The adoptive mother of a boy has a claim
to be guardian preferable to that of

the boy’s natural father.* * Be & 18 of 1876.

The brother of a minor’s father has a claim
to be guardian in preference to the

. . * Morl. Dig., 274.
minor’s half-sister.* ork Dig. 204
EThe question of the right of guardianship is often considered with
reference to the right of giving & girl in marriage. As to this the
father has this right primarily : but he may delegate it to another,
and he may be presumed to have delegated it where the facts support
this view, e. g., where a father leaves his daughter with another
beyond the time when her marriage should take place, allows him
tomarry her and does nothing for some years to impeach the validity
of the marriage. In 8. A. 514 of 1868* it was
held that, as between the mother, a widow, and a gﬁt"ﬁb
divided brother of the minor’s father, the right to e
give away the minor in ma.rriage rested with the mother, despite
atext of the Mitakshara, *the father, paternal grandfather, brother,
kinsmen, remote relations and mother are the persons to give away
a damsel: the latter respectively on failure of tﬁe preceding.” The
Court held that this provision did not exclude
the natural right of the mother, as guardian, to +See Str, 36 &
nominate her danghter’s bridegroom.t 2 Str., 28

Tuae GuARrDIAN’S POWERS.

45. All agts of a guardian which an infant might,
if of age, reasonably and prudently do for himself will
be upheld when done for him by his guardian.

Tllustrations.

(a.) A guardian may submit a doubtful point of
partition of family property to a Panchayet of the *2M., 47.
caste, and such submission will bind the infant.*
(b.) A division of property is effected by A’s mother and guar-
dian. In the absence of evidence of fraud or undue
advantage taken of A’s minority, the division will *2M., 182,
be binding upon A.* ' .

3
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(The powers of the guardian in dealing with the minor’s property
are considered in the Chapter on ‘ Alienation.” See also the Indian
Evidence Act, 8. 111, as to the presumption of fraud in such cases.]

46. A guardian has the right to the custody of
the infant.

[See Act XXI of 1855 and Act XIV of 1858. Section 361 of the
Indian Penal Code makes it an offence to take or entice a male minor
if under 14 and a female minor if under 16, out of the keeying of the
lawful guardian of such minor. The English Courts will compel a
girl under 16 to return to her father’s roof, even against her consent,
unless there is reason to believe that the father will not exercise
proper parental control. The Calcutta and Madras High Courts have
compelled boys, 14 and 15 years old, converted to Christianity, to
return to their parents against their will: the s
Bombay High Court refused to do so in the case of s&%ﬁ?{:“ ‘3%"1‘“‘
a boy aged 15 years and 7 months.]* 8. SO

GuarpiansHIP OF CHILDREN oF Hinou Wibow onN
HER RE-MARRIAGE.

4. On the re-marriage of a Hindu widow, if
neither the widow nor any other person has been
expressly constituted by the will or testamentary
disposition of the deceased husband, the guardian of
his children, the father or paternal grandfather, or
the mother or paternal grandmother, of the deceased
husband, or any male relative of the deceased hus-
band, may petition the highest Court having original
jurisdiction in civil cases in the place where the
deceased husband was domiciled at the time of his
death, for the appointment of some proper person to
be guardian of the said children, and“thereupon it
shall be lawful for the said Court, if it shall think fit,
to appoint such guardian, who, when appointed, shall
be entitled to have the care and custody of the said
children, or of any of them, during their minority,
in the place of their mother; and in making such
appointment the Court shall be guided, so far as may
be, by the laws and rules in force touching the guar-
dia.:nﬁhip of children who have neither father nor
mother.
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Provided that, when the said children have not
property of their own sufficient for their support and
proper education whilst minors, no such appointment
shall be made otherwise than with the consent of
the mother, unless the proposed guardian shall
have given security for the support . ,. xv ofisss,
and proper education of the children = 3.
whilst minors.*

CHAPTER IIL
THE NATURE OF PROPERTY.

Different kinis 48, Rights in property” vary ac-
of property. cording as 1t is .

(1) Ancestral or self-acquired ;
(ii.) Moveable or immoveable.

Ancestral pro-  49.  The following sorts of proper-
perty. ty are ancestral, viz. :

(a.) Property which comes to a man by inherit-
ance from his father or other lineal ancestor :

(b.) Property to which a man becomes entitled
on a partition of the ancestral estate :

(c.) All accretions of the property described in
sub-sections %z) and (b), and all pro-
Eerty earned by a co-parcener with or g, 195 214 215,
y means of that property or its accre-
tions :

(d) Property acquired by the joint labor of one
or more of the co-parceners with the
acquirer is ancestral as between the
acquirers.*

“Joint Labor” in the preceding paragraph does
not mean services or assistance rendered by one co-

* Sir., 215, 220.
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parcener to another under an agreement, express or
implied, such as of employment for service, part-
nership or apprenticeship.

(Sir T. Strange speaking of property observes* that, “wherever
there has existeg an employment of joint funds or Str. 219, 8
a common exertion of the co-heirs, in either of which t:ho S5 o

M o Onyy Rl 2

cases the acquisition is partible,”—from this it is
to be inferred that a common exertion of the co-heirs in the acquisi-
tion renders the thing acquired family property : and illustration (c)
to Section 50 gives an instance in which this occurred : but though,
asbetween the acquirers, the property must in such a case be regarded
as of the nature of joint property, it does not, I apprehend, follow
that, as between them and their sons, the same rule would
apply. For instance, it is not clear that a son of any one of the
brothers in illustration (¢) to Section 50 would be entitled to enforce
partition. The clearer way of putting the law would be to say that
mere joint labor of co-parceners, where there is no employment of
family funds, renders the acquisition joint property as between the
acquirers, but does not render it ancestral as between bhe acquirers
and their sons or other co-parceners. I am not sure, however, that
this is Sir Thomas Strange’s view or that it would be correct law.}

50. The following sorts of Property are self-
acquired ;

1. Property acguired by a co-parcener without
the employment of ancestral property or the joint

Selfacquirea labor of another co-par-
property defined.  cener* is self-acquired
as between that man and his co-parceners.

* Str., 213-215.

Explanation.

Maintenance at the family expense during the
acquisition of property is not such an employment
of the ancestral property as to render such property
ancestral.®

The expenditure of ancestral property on the
education of a co-parcener, ordinary in the class to
which he belongs, or the initiation or marriage of a
co-parcener, is not such an employment of ancestral
property as to render the independent acquisitions of
such co-parcener ancestral property.®

2. Property which comes to a man from a col-
lateral relation other than a co-parcener is self-



SEC. 50.] THE NATURE OF PROPERTY. 21

acquired as between that man and his

»3 M., 460.
sons, grandsons and great-grandsons.* ’

8. Property lost by an ancestor and recovered
by the individual effort of a co-parcener without the
aid of ancestral property, without the joint labor of
co-parceners and under circumstances which show
that the co-parceners were aware of
and acquiesced in the independent ~ ng authorities
recovery, is self-acquired.* are oollected.

But ancestral property, mortgaged for a family
debt and allotted at partition to a co-parcener,
does not cease to be ancestral because that co-par-
cener redeems the mortgage with self-acquired funds.

Eaxplanation.

Throughout this section ¢ joint labor” has the
same meaning as is assigned to it in Section 49,(d).

Illustrations.

(a.) A earns money by his independent exertions, or has a present
made to him by a stranger: it is self-acquired in A’s hands: he
distributes it amongst ﬁm sons; the property so distributed is
ancestral property as between those sons and their soms, . e., the
grandsons of the acquirer.

(b.) A,B & Care co-parceners. A, having had a present of 10,000
Rupees from a stranger, starts a business, takes in B as a partner,
giving him } of the profits by way of payment for services, and
engages C as a clerk,

A & B’s earnings in the business and C’s wages are their self-
acquired property respectively.

(c.) A,one of five Hindu brothers, whose father had left no
ancestral property, quits his village with nothing but his brass
lotah, takes service with a banker and having secured a capital
;tart; five banking firms in which he associates his undivided

rothers.

b Timse circm?stances will constitutge the earnings of the several
anks joint family property as tween the

brothers, no special agreement,of partnership being * 10M.L A., 490.
made out.®

(d) A special custom empowers A to select a son-in-law who
shall take his property, as if he were a son. Under
this custom A selects B. The property which B =7 M., 30,
takes by virtue of this selection is self-acquired.* -

*5 M., 167, where -
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(e.) A Zemindaree is confiscated and subsequently granted by
Government to another member of the ex-Zemin-

dar’s family. It is self-acquired in the hands of the 9M. L A, 877
grantee,
(f) A inherits property from his father’s first- , M., 460,

cousin. Itis self-acquired as between A and his sons.

(9.) A co-parcener is sent to England at the family expense for
the purpose of reading for the Bar: the expense thus incurred is
extraordinary, with reference to the circumstances of the family,
t. e., greater than has been usually incurred in the family for such a
purpose ;

His subsequent acquisitions at the Bar are ancestral property.

(h.) A co-parcener receives the education usual with families of
his position and at its completion is placed by his father in a house
of business. He makes no use of family funds in his acquisitions.
He continues to live in the family house and to mess with the family,
contributing a portion of his earnings to the o, g, 604 of 1875.
family fund for his maintenance, and keeping the R. A. 41 of 1875,
rest distinct. His earnings are self-acquired pro-  from the Origi-
perty.* nal Side

(i) A gift is made to a co-parcener. There is no evidence that it
is made to him on account of the family. The thing so given is his"
gelf-acquired property.

(j.) Ancestral immoveable property is allotted at partition to A
charged with a mortgage debt to its full value.

- A redeems the mortgage debt with self-acquired funds.

The fact of his so redeeming the debt does not * 5M., 157. This
render the property self-acquired.* was 80 held by

decision went
upon another
ground.

[ In2M.,,56,it washeld, in the case of the earnings of a dancing
gir], that the ordinary gains of science and learn- '
ing, imparted at the family expense, are partible. 2 M., 56.

The same view was taken in 7 M., 50, 51, where

Holloway and Kindersley, JJ., held that the professional earnings of a
Vakeel, who had received his education at the family expense, were
partible. “ [ fully adhere,” observed Holloway, J., “to the judgment
of the High Court for which I am responsible,* and

especially to the statement that the ordinary gains ° 2 M- 75

of science by one who has received a -family maintenance are certainly
partible. 1 do not believe, moreover, that within the meaning of the
authorities the Vakeel’s business is matter of science at all.” These
cases must be considered as so far over-ruled '
that the mere fact of having received maintenance +8ee R. A. 41 of
and education at the family expense will not be 1875, from the
held to render a man’s subsequent independent Original Side.
earnings family property.t
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(® In4 M, 6, it was said that “property acquired by a co-parce-
ner while drawing an income from his family is primarily liable to
artition.” This is true so far that the receipt of income from the
amily fund would indicate, primd facie,'that family « o0 0. 8. 604 of

funds were being employed in the acquisition : but 1875, and same
the Courts have ruled distinctly that mere receipt casein R.A.41
of an allowance for maintenance will not convert of 1875 from
property, otherwise self-acquired, into family ;‘l‘g Original
property.*] e

. Rules for decid- b1l. In deciding whether property
:}%p‘fﬁ;ﬂ;?', the is the self-acquired property of a co-
parcener is ances-  narcener or is family property the fol-

tral or self-acquir- . .
ed. lowing rules should be observed, viz.:

1. The Court should presume that all property
belonging to a co-parcener is ancestral,
if it can be shown that the family has
ever been in possession of ancestral property suffi-
cient, after providing for the maintenance of the
family, to form a fund by means of which other
acquisitions might be made.

Nort., 191.

2. In order to prove property to be self-acquired,
its owner must show either () that it never formed
part of the ancestral estate, as e. g., that it descended
to a, co-parcener from his mother and so is not joint
property as between him and his half brothers ; or
(b) that it is an original and independent acquisition
by himself made without either joint
labor of another co-parcener or the * sir.,215.
employment of joint property.* ‘

8. The Court should presume that family pro-
perty, which is shewn to have been
Joint and, having been sold, is re-pur- * §Suth, 5.
chased by a co-parcener, is joint pro- o
perty.*

4. Self-acquired property of a co-parcener does
not on his death become, as between him and his
co-parceners, other than his sons, grandsons and
great-grandsons, joint property.™®
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[@) It was held in 1 M., 412, that, on the death of & co-parcener with-
out male issue, his self-acquired property, if undisposed of, became
the property of his surviving co-parceners, his widow beigg onl
entit!l’ed to maintenance. The Privy Council has now decided (9 LI
I A., 539 and 611) that the nature of self-acquired property is, not
a8 between the acguirer’s widow and the other co-parceners, changed
by the acquirer’s death and that, on failure of male issue, it will pass to
his widow.]

STRIDHANA, AND WOMAN’S PROPERTY.

592. Stridhana is property, moveable or immove-
able, given to a woman, either by

some member of her family or by her * Str., 2.
husband.*

Illustrations.
B hsintonencs s the mother's stridbanns . T 1Wyade
thgb;)v i eqsnsli?r?;}l::z given to a wife by a husband are « 2 Bor,, 401.
o :g’cé)st : d%lfa.: :z & mother to daughter is the daugh- , , Sir., 335,
intotanoe e nat her stridbanas . oo Y w3, sz

[This rule was affirmed, so far as regards succession to a husband’s
property moveable or immoveable, in 11 M. 1. A., 487.]

(e.) . Property which a woman earns or inherits
or acquires by industry is not stridhana.*

(f.) Ornaments, not given to & woman by her husband and only
worn by her occasionally are not stridhana: but if worn by her
habitually, they are regarded as stridhana and ., Str.. 50
descend accordingly.® o 0

* 8tr., 27, 50.

b3. A wife’s groperty, other than her Stridhana,
is subject to the direct and unlimited control of her
husband.

Tllustration.
e. 9. 'The wife’s earnings,
Property received by her from a stranger,
Property inherited by her,
is subject to the husband’s control.* * Str., 27.
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54. A woman’s power over her Stridhana is
absolute as to moveable property : as to immoveable
groperty, if it be the gift of her hus-

and, she cannot alienate it without
his consent,*

*1M, 87,

nor can she alienate it after his death without
the assent of the daughters and t

. s . *6M, 113,
their prejudice as next heirs.* ’

.

[In 2 M., 360, a doubt was expressed, with reference to the dictum
that a woman is ‘‘ subject to the husband’s control even in regard to
her peculiar, separate property,” whether a woman * can, without the
consent of her husband, during coverture, alienate N
even her own landed property.”—*%In 2 Mac., 239, ort., 29,
it is said that land given toa woman by her father may be disposed
of by her at her will. )

In 11 M. I A,, 174, notice was taken of a distinction drawn in
Sir William McNaghten’s Princifles and Precedents of Hindu

Law, I, 38, according to which, while all progerty coming to & woman

is deemed stridhana, only certain classes of it are regarded as her
“ peculium” and follow a special rule of succession. e same dis-
tinction is observed upon in 1 M., 90, with reference to Sowdayaca
Stridhana, over which the woman has more power than over other
classes of her Eroperty. In this digest *stridhana” is employed
merely to describe such classes of woman’s property as are stridhana
in the strictest sense and follow a special rule of succession.]

5. A husband may make use of his wife’s
Stridhana on the occasion of family emergency
necessitating such use, as e. g.,

preservation of the family in time of famine or
other distress,

the performance of an indispensable

duty, especially a religious one.* . Str., 27,

[Sir T. Strange adds to these occasions “sickness, imprisonment
and even the distress of a son” : it would be necessary, it is
presumed, in any case to show an_emergency so severe as to justify
the alienation on family grounds.)

56. A woman’s Stridhana™ cannot be seized in
execution of a decree against her husband ; but
the husband may, if process has issued against his

4
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person, employ the Stridhana in satis-
fying the decree and so saving himself st 27.
from the execution of the law.*

[@) The following enumeration of various kinds of stridhana is
given in Str., 29, as extracted -principally from the Smriti Chan-
drica : :

_ I @Gift to a woman or to her husband in trust for her at the time
of marriage and on account of the marriage.

II. Her fee, a gift to her in the bridal procession upon the final
ceremony, when the marriaie, already contracted and solemnized, is
sbout to be consummated, the bride having hitherto remained with
her mother.

III. Gift to her on her arrival at her husband’s house.
IV. Gifts subsequent by her parents or brothers.

V. Gift to her by her husband to reconcile her to supersession
when he is about to take another wife.

VI. Gift to a woman from the bridegroom on the marriage of
her daughter.

VII. Gifts to her by her husband, by way of reward, for perform-
ing well her business in the house.

VIII. Special gifts to her at any time by any of her relations,
whether made before or after marriage.

IX. The earnings of her industry as by sewing, spinning, painting
and the likg.

[This class though enumerated in the Smriti Chandrica, does not
oceur in the enumeration given in the Mitakshara, and is expressly
excluded by Jimuta Vahana, who says that the Str.. 81
husband has a right to such earnings independant Tey OLe
of distress.*]

X. Gift toa woman for sending, or to induce her to send her
husband to perform particular work.

XI. Property which a woman acquires by inheritance, purchase,
or finding.

[Property acquired by inheritance is classed by Vijnyeswara as
Stridhana.,{mt axis is against the general view.]

XII. The savings of her maintenance.

The following description of the stridhana of a married woman,
is given by Menu :— :

“ What was given before the nuptial fire, what was given at the
bridal procession, what was given in token of love, and what was
received from a mother, a brother or a father, are considered as the
six-fold separate property of a married woman.” ¢ This enumer-
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ation,” says the compiler of the Mitakshara, “is intended not as a
restriction of a greater number, but as a denial of a

less,”* and he adds to the enumeration, *“also pro- *Mit. Oh.2, § 11,
perty which she may have acquired by inheritance, P-4
purc{mse, artition, seizure or finding is denomi-

nated b enu and the others * Stridhana.” All authorities, it is
obsgerved by Sir H. Maine,} agree that that which

is given to wife by the father, the mother, the ¢ Sir H. Maine's
husband or a brother at the time of the wedding, Early Institu-
before the nuptial fire,” is stridhana, but the tiom;i 327.
enlarged definition of the Mitakshara is open to 3M, 512
doubt ; and the Madras High Court has apparently

sanctioned the employment of the term in the narrower sense and
would confine stridhana to that which is given to the woman at her
marriage either by her family or her husband. Some of the instances
of stridhana quoted from the Smriti Chandrica by Mr. Strange are
clearly beyond this narrower sense both as regards the person who
gives and the occasion on which the gift may be made.

Sir H. Maine discusses the causes of these conflicting views. He
traces the origin of stridhana to the institution, commonly known in
the ancient Aris.n communities, of Bride Price, a sum paid by the
bridegroom at the wedding or the day after it. Part of tﬁxis went to
the bride’s father, part to the bride, and was enjoyed by her separately
and kept distinct from'the husband’s property, 8ir H. Maine thinkas
that the term may have come to be extended to every class of married
women’s property : and that its subsequent restriction to gifts by
particular persons on a particular occasion was owing to the general
tendency of the Brahminical expositors of the law to curtail woman’s
proprietary rights and otherwise degrade her 1 position. This
tendency he attributes to the religious belief which subordinated the
whole legal system of the Hindus to the doctrine of “ spiritual
benefit” and treated all property which descended to a man’s heirs
as & fund for paying the expenses of an expiatory ceremonial by
which his soul could be redeemed from the sufferings of the unseen
world. The holders of such a theory would naturally view with
dislike any rule which, by lodging property in a woman’s hands
independently of her husband’s control, deducted so much from the
ava.iﬁble family fund and disconnected it with the discharge of
sacrificial duties.]

5%7. The special rule by which Stridhana de-
scends is set out in the Chapter on Inheritance.

CHARGES ON PROPERTY.

58. Ancestral property is liable in the hands of
the co-parceners
(1) for family debts,

(2) for the maintenance of widows, unmarried
daughters, illegitimate children, co-parceners incapa-
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citated from inheriting and other
persons entitled to maintenance at the «str, 166.
family expense,*

(3) and for other family expenses, such as the per-
formance of the customary funeral rites of co-par-
ceners, initiatory ceremonies in the case of boys and
marriages in the case of girls.

Ancestral property is not liable in the hands of
the co-parceners for a debt inturred by a deceased
co-parcener otherwise than for a family purpose.

Tllustrations.

(a.) A dies leaving B and C undivided sons and D an undivided
brother. A at the time of his death owes Rs. 1,000 to E. on account
of a private debt not charged upon the property.

This state of things wounld not entitle E to proceed against the
ancestral property in the hands of B, C and D for the recovery of the
debt owed to him by A. .

{b.) A contractsa debt for a purpose which would justify an alien-
ation of family property. This debt is after A’s death a charge upon
the ancestral property in the handsof his co-parceners.

[The liability of property in the hands of a Hindu for debts of a
previous owner is a T)J.estion not free from difficulty. Sir T. Strange
guts payment of debts first among the * charges to which the in-

eritance is liable,” and says that it is enjoined by Hindu Law upon
the heir as being of as much importance to the peace of the deceased
as the performance of his funeral ceremonies, '
these two constituting the true consideration for  Str., 166.
inheritance. The ancient texts favor the view
that there is not only a religious but a legal obligation on the son
to pay the father’s debts and even on a grandson to pay his grand-
father’s, irrespectively of the descent of property in either case: but
it seems clear at present that the legal liability
does not at any rate extend beyond the property - 2 8tr., 275.
which has come into the heir’s hands. ﬁ'he pro- Str. M., §183.
position that “the debts follow the assets into
whosoever’s hands they come” is not, if the view set out in this and
the following secticn be correct, true of the private debts of a co-
parcener as affecting the joint property. As I
understand the law, the position of a sonis now 8. A. 2210of 1876.
the same as that of any other co-parcener; if he is
undivided from his father, he can resist the payment, out of
ancestral funds, of any debt of his father that was not contracted
for a fa.mily purpose ; if he is divided from his father and inherits
the father's separate property, that property will be liable in the
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son’s hands for the father’s debts. The same would be the case with
the father’s self-acquired progerty, which would be liable for his debts
in the hands of the person who inherited it. See 11 Bomb., 76.

In3B.L. R, F. B, 31,a doubt was expressed whether the interest
of a co-parcener, dying without sons, which passed into the hands of
the other co-parceners by survivorship, could be made liable in their
hands for his debts. According to the view taken in these sections
the linbility of the co-parceners would depend on the character of
the debt. {f it was for family purposes, they would be liable.]

59. A person who has inherited property from
another is liable to discharge the debts of the person
whose property he inherits to the extent of the pro-
perty so inherited.®

Tllustrations.

(a) A, being divided from B his father, inherits his father’s
portion of the family ptl;?iperty; A is liable for B’s debts to the extent
of the property inherited.

(b.) A succeeds to B’s self-acquired property. He is liable for B’s
debts to the extent of the property inherited.

(c) A widow inherits the property of her husband. She is liable
to the extent of that property for his debts,

[In 2 Str., 281 a doubt is expressed as to whether she must
pay debts although enongh may not remain for her maintenance.]

(d) A inherits self-acquired property from B, It is liable in A’s
hands to the discharge of B’s debt although it
appear that the debt is one which the manager *3M., 177.
ought to have paid.*

(1) In 5 M., 303, it was held that money, lent to the holder of a
Poliem to pay off arrears of revenue and for reproductive works
upon the estate, could not be recovered from the holder’s son. The
decision however proceeded wholly on the now exploded doctrine
that Poliems were not hereditary estates but reverted absolutely to
the Government at the death of each life-holder, so that there was no
continuance of the father’s estatein the son. The case would doubt-
less at the present day be decided in the opposite sense.

In a suit against an heir for debts of his ancestor, in the
absence of special circumstances, it lies on the plaintiff in the first
instance to give such evidence as will, primd facie, afford reasonable

ound for the inference that assets had or ought to have come
mto the hands of the defendant. The foundation of the case being
thus laid, it then lies on the defendant to show either that there
were no assets, or that they have been disposed of in satisfying
other claims, or that the plaintiff for some reason
is not entitled to be satisfied out of theg, or that * 3 M., 161.
there are not cnough to satisfy him.*}
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60. In order to be binding on family property,
charges for initiatory rites, marriages and other
similar expenses must be reasonable,
regard being had to the circumstances
of the family.

Str., 171,

[Sir T. Strange observes® that ‘charges of this nature regard
brothers and sisters only, not extending to colla- g, m
terals :” but I presume that this is not intended to oo
mean that ancestral property, passing into the hands of s collateral,
would not be liable for the defrayal of such charges as those above
indicated.]

61. Property which passes to a widow is not
liable, in the hands of those who succeed her, for
debts contracted by her unless they were debts of
such a nature as that she would have been
justified in alienating® the property

for the purpose of discharging them.* e A, § 180,

[@) As to the widow’s power of alienation, see post, the Chapter
on Marriage.] )

—_——

CHAPTER IV.
MARRIAGE AND THE RIGHTS OF WIFE AND WIDOW.
62. This Chapter is divided into six parts, viz. ;
(1.) The right of giving in marriage ;
(2.) The requisites of a valid marriage ;
(8.) Therightsand duties of husband and wife ;
(4.) The rights and duties of the widow ;
(5.) The widow’s re-marriage ;

(6.) Dissolution of marriage in the case of
Christian “converts.
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PART I.
THE RIGHT OF GIVING IN MARRIAGE.

63. Upon the birth of a daughter there arises
the right of giving her in marriage. This right in
the case of an undivided family vests first in

(1) the father ; in default of the father, in

(2) the paternal grandfather ; in his default, in
(3) the brother ; then in the

(4) paternal uncle ; then in the

(5) male paternal cousins ; then in

(6) the mother.

64 In the case of any one of the kinsmen (2),
(3), (4) or (5) mentioned in the last preceding section,
who 18 not a co-parcener, the right of giving a
daughter in marriage vests in the mother previous
to vesting in him.

INlustration. .

A deceased husband’s divided brother has not a preferential claim
over the widow to give his brother’s daughter in marriage.

(In 4 M., 339, it was held that the rule as to priority in giving
the danghter in marriage was not to be confined to daughters of an
undivided family, but the right must be exercised with reference to
the mother’s right as guardian of her minor children (which she
unquestionably is) to be consulted in the choice of a husband for
her daughter; that not only as guardian but the successor for life
to her husband’s estate, she was necessarily entitled to be so con-
sulted ; that if a mother improperly refused to accept the proposed
husband and hindered the espousals with a proper husband, a suit
to compel her to assent would probably be successful: but that the
mother might refuse on any good ground; and if she chose a proper
husband and consulted the kinsmen and they refus-
ed consent, the marriage would not be restrained * 4 M., 344.
in a suit by them on account of their refusal.*]

65. If none of the persons who ought to give a
Manu, Ob. IX girl in marriage, do so before she
48990, ~  completes her eleventh year, [or within
Str., 36. 3 years from the time that she be-

comes marriageable,] she may choose a husband for
herself.
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66. A marriage, completed by the ceremony of
Septapadi or other customary rite is not invalidated
by the death of either party before
consummation® and may be enforced
by the husband in due time.*

[ Sir T. Strange says, that it has been held that the widow in case
of the husband’s death before consummation, is Str.. 45
entitled to maintenance only, where otherwise s B
she would inherit.*]

* 8tr., 37.

BrTtrROTHAL.

6'7. There may be a mere bétrothal, something
falling short of marriage : when there has been merely
a betrothal and the betrothed man .;; 1 g, ca.
dies, the betrothed woman can marry Ser., T1.
another.*

68. The Court will not decree specific perform-
ance of a contract of betrothal, or order a man to
carry out a marriage of his daughter
with a man to whom she has been
merely betrothed.®

7 Bomb. (0), 122.

[() This custom of merely betrothing as opposed to marrying, is, so
far as I am informed, extremely rare in this }?residen . The betrothal
here mentioned must not be confounded with the first stage of the
marriage which generally takes place while the partiesare children
and is frequently called * betrothal.”]

——————
PART II.

REQUISITES OF A VALID MARRIAGE.

PERSONS BETWEEN WHOM MARRIAGE MAY TAKE Prace,

69. In order to be valid a marriage must not

' be in violation of any rule as to

sompun 0 Con - consanguinity, which is customarily
binding on the parties.
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70. The rule is laid down by Menu that “she
“ who is not descended from his )
« paternal or maternal ancestors within b,‘”ﬁ';g?,}“‘d down
“ the sixth degree and who is not
“known by her family name to be of the same
« primitive stock with the father or mother, is
“ eligible by a twice-born man for nuptials and holy
“union.” This rule is in practice generally dis-
regarded, even by Brahmins, as regards persons
descended from maternal ancestors : it is generally
regarded bty the three superior classes as to persons
descended from paternal ancestors : and it is strictly
regarded by Brahmins so far as it prohibits the
marriage of persons of the same gotra. The validity
of a marriage which departs from the canon laid
down by Menu depends on the proof a custom,
having the force of law, sanctioning such departure.

[The rule of the Shashtras as to consanguinity in marriage has
been so generally disregarded by all classes of Hindus that it would
be rash to say that there is at the present day any law on the subject.
1 have heard a Pundit stoutly assert that the ancient rule is still
obligatory on Brahmins and that every marriage which contravencs
it is invalid. On the other hand there can, I think, be no doubt thas
the ancient rule has by general consent been abandoned as to
many particulars, especially in the case of marriage by & man with
his mother’s brother’s danghter, which is often considered almoss
obligatory. Marriage with a sister’s daughter is of every-day occur-
rence amongst Brahmans, and its validity is not called in question.
Mr. Justice Strange speaking of the rules of the g a 47
ancient law observes that they * have been greatly =~ =~
“relaxed, and ordinarily,among all classes, only paternal and maternal
“ uncles and brothers and sisters and their descendants are viewed as
“ within the prohibited degrees.” Even this statement, it would seem,
falls short of the relaxation now habitually conceded, as it would not
sanction the marriage with a sister’s daughter. This uncertainty of
the law on so delicate and important a matter and the habit of
marrying in contravention of the canon of the law, is likely, I antici-
pate, to give rise to serious difficulties and ruinous litigation here-
after, unless the Legislature scttles the controversy by a legalizing
enactment. ]

%1 The marriage by a man of his sister, father’s
sister, mother’s sister, brother’s daughter, mother’s
5
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sister’s daughter, father’s brother’s daughter is gene-
rally regarded as invalid by all classes.

72. The marriage by a man of his mother’s
brother’s daughter, father’s sister’s daughter or a
sister’s daughter is usual in all classes, even among
Brahmins.

%3. An adopted son falls within whatever rules
as to consanguinity affect him, both in
his adoptive and natural families, and , §ir> 21 (0
. his progeny fall within the same rule.* '

74. The offspring of a marriage between a man
of one of the three superior classes and a woman of
an inferior class to himself is not illegitimate so far
as regards the performance of family ceremonies :
but sons springing from such a marriage are entitled
only to maintenance.

[Formerly such sons were entitled to shares of the family property,
less than the share of a son by & woman of the same class, varying
according to the mother’s class :* but at pre- _ .
sent the custom is that they should only have M,‘&" 8, oh. 1,
maintenance. )

See Str. 56 as_to the discontinuance of the custom of marrying
out of the caste.]

%5. The marriage of a man with a woman of a
superior class to himself is invalid,” and the off-
spring of such a marriage is illegitimate.

[() See Mit. Ch. I, Sec. 8, § 7, where it appears to be laid down that
Sudras are confined to marriage with & woman of their own class.]

76. A marriage between persons of different
divisions of the same caste 18 not on that account
invalid. :

[In 1 M., 483, the parties were found to be of the same caste-sub-

division of Sudras, viz., Maravars. Scotland, C. J., guarded himself
against the supposition that, even had it been found that they belonged
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to different caste-sub-divisions, the marriage would on that account
have been invalid. ‘ The general law,” he observed, * applicable to
all the classes or tribes, does not seem opposed to marriage between
individuals of different sects or divisions of the same class or tribe,
and even as regards the marriage between individuals of a different
class or tribe, the law appears to be no more than directory.
Though the marriage of a man with a woman of equal class is
preferable, marriage with a woman of lower class is not invalid
rendering the issue illegitimate.]

7. A marriage, contracted be-
tween a Hindu of a class governed by

the Shashtras and an illegitimate ' **
person, is not on that account invalid. *

%78. The marriage of a lunatic or ., o14,
idiot is not on that account invalid.* R. A.280f1862.

Requisite FoRMALITIES.

79. The question whether there has been a
marriage, ceremonially complete, must be decided
in each case with reference to the question what
formalities are customary among the parties con-
cerned. The omission of the usual formalities will
raise a presumption that there was not a valid
marriage.

80. Whereverit is found that there
has been a marriage in fact, the Court +13m.1. 4, s8
ought to presume that it was valid.*

——
PART III.

Rigurs oF HusBaNnD AND WIFE.

81. The husband may claim the wife from her
family on her reaching maturity.

82. Till she reaches maturity the husband must
leave her with her father or other guardian ;
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and, if called upon to do so, support her while so
residing.

83. On her coming to reside with
him, he is bound to maintain her, str, 3.
and she is bound to reside with him.

84. The husband is not bound to abstain
from a second marriage: nor will
such second marriage justify the first + 1, 37.
wife in removing from his house.*

85. If, in consequence of the husband’s marriage
with a second wife, the first wife removes from his
house, the law will not give her a decree for main-
tenance, nor imply an authority in her

» 1M, 375,
to borrow money for her support.*

86. The bringing of a concubine into the house
by the husband for cohabitation is not, apart from
other circumstances of hardship, a sufficient ground
for the wife’s removal from it.

8%. F?Efeiture of caste by either . a
party justifies the other party in re- * tr.', -
fusing to cohabit.* Str. Man., 32

88. The wife’s adultery justiﬁés the husband
in expelling her and refusing her the maintenance to
which she would ordinarily be entitled :

but the husband is probably bound, even in case
of adultery, to supply the wife with bare subsistence.

[The wife’s adultery exposes her to degradation
from caste, forfeits her right to inheritance from
her husband, and, if committed with a man of low Str., 45.

caste, was held to put her life in the hushand’s N
‘hands.)
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89. An adultress living in concu-
binage can.nof, sue the person with g A, 474 of 1875
whom she is living in concubinage for 8. 144.
maintenance.

90. Unjustifiable desertion by the
husband entitles the wife to separate » str, 4.
maintenance. *

[The wife is said by Sir T. Strange to be entitled under these
circumstances to a third of the husband’s property by way of
maintenance.]

Svuir ror Restirution orF ConiucaL RicHTS.

91. A suit for restitution of con-
jugal rights will lie to compel a Hindu *§Sutt, 105.
wife to return to her husband and live o
with him.*

But in the event of disobedience of the wife to
the order of the Court directing her to return to
cohabitation, a suit will not lie to recover the person
of a wife.

[It does not appear to be clear in what manner, if at all, a decree
for restitution of conjugal rights would be executed against the
wife in case of her reluctance to return to her husband. In 6 Suth,,
105, it was held that in such a case a suit might be brought for a
declaratory decree, to be enforced by imprisonment or attachment of
the wife’s property: but a Court would, I think, be very slow to
grant such an execution. See Nor., 13.]

92. A suit will not lie by a Hindu, converted to
Christianity, for the restitution of conjugal rights
or the person of his wife, she remaining a Hindu.

93. The right of divorce on the part of the wife
exists only by custom in some of the
lowest castes : according to some such * str, 52.
customs the wife may marry again.*
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RIGHT OF PRIORITY AMONG SEVERAL WIVES.

94. Where there are more wives
than one, of the same caste, precedence *str, 5.
is decided by priority of nuptials.*

[Sir T. Strange says, that “ while the practice existed of con-
tracting marriages in different classes” priority was decided by “ the
order of class,” the wife of the same class as the husband ranking
before all others ;” but he adds, * this confusion of classes by inter-
marriages has long ceased and now that the parties
must necessarily be of the same class, the one first
married is the one still to be honored, not having
been superseded for any fault.”]

Str., 56.

B
PART IV.

Rieurs AxD Duties or THE WiDow.

—

Her RieHT To MAINTENANCE.

95. The widow of a co-parcener
is entitled to maintenance at the ex- * Nor,31
pense of her husband’s family.* :

96. The widow’s right to maintenance is not
affected by the fact that her husband

dies before she attains puberty.® * 8. A, 640t 1858,

9%7. The widow’s claim to maintenance is a charge
on her husband’s property in the
hands either of the husband or his
heir or of any other person who takes °°%* %" _
it with notice of her claim.*

Tllustrations.

(a.) A dies leaving a widow and four sons; three of the sons
become involved in a rebellion for which the family
estate is confiscated. A’s widow has a claim for 4 M.IA., 246,
maintenance against the whole estate. .
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(b.) A dies, leaving an undivided brother, B, and a widow, C :
C can sue B for maintenance and for arrears of
maintenance which have accrued since her hus- 7 M., 228,
band’s death.

[In 9 B. 22 it was held that, in order to render the widow’s claim
for maintenance enforceable against property of the husband in the
hands of an alienee, the alienee must ﬂe shown to have taken it
with notice not only of the widow’s existence but of the fact of the
Kiglow having set up a claim to maintenance against the husband’s

eirs.

The period prescribed for a suit for maintenance by the Indian
Limitation Act, Schedule 2, Art. 128, is 12 years from the time when
the maintenance is claimed and refused.]

98. A husband cannot defeat his wife’s right to
maintenance out of his property by alienating it, if
there is no other property out of which
she can be maintained,* nor can he 35 2%

defeat her claim by his Willt A 08
99. The widow’s right to mainte-
nance is strictly personal and cannot R
* uth., .

be sold or otherwise transferred to | ggun” 4l
another,* nor can i1t be attached in
execution of a decree.t

[It was held in 3 Wy., 207, that a sum representing payments due
to a widow in respect of maintenance already accrued might be
attached.) .

100. A widow cannot agree to Nor,, 41.

A . S R
abandon her right to maintenance. 1860, p. 195. for

101. The widow of a person, who has separated
from his father and has left no pro- *see Str. Man,
perty, cannot sue her father-in-law for 1’;‘_’?'23_
maintenance. *

[In 2 B. 15 this rule was affirmed in the case of a widow suing
for a money allowance by way of maintenance.]

102. The widow of a co-parcener has a right to
maintenance out of any ancestral property to which
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her husband and his co-parceners have been jointly
entitled, although there has been a partition and the
property in question has been allotted to a co-parcener
other than her husband. -

Illustration.

A, B and C are coxa.rceners. There is a partition of the family
property, in which A receives X as his portion. 5. 157
B’s widow can claim maintenance out of X. v 10

[1t appears from this case she could do this although X had come
into A’s hands charged to its full value with a family mortgage debt,
which A subsequently redeemed with self-acquired fundsfa

103. Thewidowneed not, in orderto
be entitled to maintenance, reside with * SM; 160
her husband’s family,* unless either

(a) the husband has enjoined residence with his
family as a condition to her right to maintenance ; or

(b) the family property is insuffi-
cient to be charged with the cost of *NoryS9. .
her separate maintenance.* ’

104. A widow cannot sue her father-in-law for
maintenance, if he possesses only self-

acquired property. 5 M., 153,

[This was held by the original Courts; but in the High Court the
propext'lt was held to be ancestral and the case was decided on that
ground.

105. Maintenance may be secured by an assign-
ment of a portion of the husband’s
immoveable property ;* or a gross sum "M 5 & for18%,
out of the family assets may be set o
aside, out of the interest of which the maintenance
may be provided, leaving the question
of the mode of its partition to be
decided after the widow’s death.

10 M. I A, 490.
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. 106. A widow may sue for any arrears of
money, due to her by way of main- o7

tenance, that are not barred by limi-  Nor, 4.
-tation.* 4 Bom., 73.

107. A widow entitled to maintenance, has no
implied authority to make contracts
for things necessary for her support
binding on the person who is bound to maintain her.*

* 2 M., 409.

108. A decree for a widow’s maintenance may
provide for future maintenance as well .y, 4
as the maintenance due at the time.* 2 M., 36.

109. Where such a decree has been made,arrears
of maintenance may be recovered by
: 4 M, 183,
process of execution of the decree;
and where they can be so recovered a fresh suit for

them cannot be brought.*

AMOUNT OF MAINTENANCE.

110. The amount, to which the widow is
entitled by way of maintenance, must
be determined {y reference to the con- * o, 3¢
dition of the parties and the extent n
of the estate on which the maintenance is a charge.*

[In R. A. 35 of 1861, the High Court gave Rs. 10,000 per annum
to the widow of a Ramnad Zemindar. In Regular Appeal 90 of
1869, the High Court upheld a decree giving
50 Rs. a month to the widow of the Zemindar of *35 M., 379.
QOorcaud, whose estate was assessed at 12,000 per
annum.¥)]

111. The stridhana of a widow ought not to be
taken into account in fixing her « Nor.,3s.
maintenance :* but a widow in receipt uhl., 63.
of a sufficient pension from Govern- fﬂf’g}’ﬁs{“mz

ment is not entitled to maintenance.t . 69,
6
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FoRFEITURE OF MAINTENANCE.

112. A widow’s right to maintenance is for-
feited by unchastity or other mis-con-
.duct : but it is questionable whether 1 a,a73.
in any case she forfeits her right to be 2 .3
supplied with the bare requisites for Str, 172
subsistence.

Wipow’s RigAT OF INHERITANCE.

113. The widow of a man who dies without male
) issue and has no co-parcener, is en-
tomeben widow  titled to succeed to his
property of the property ancestral and |, 2M.1%
self-acquired.* ’

'114. The widow of a man, who dies, leaving

. no son, grandson or great-grand-

wobfn  widow  gom, is entitled, as against all other

quired propertyof  co-parceners, to succeed to the self-
acquired property,* in

which her husband had at the time of *9m 1 A, 540.
his death a vested interest, although

it may not have come into his possession or enjoy-

ment. -~

Tllustration.

Property is bequeathed to A in remainder after B’s life-estate;
A dies during the continuance of B’s life-estate, leaving no son,
grandson or great-grandson : A’s widow is entitled
to succeed to the bequeathed- property on the ex- * 7 Suth, P. C,,
piry of B’s life-estate, although the life-estate did 35.
not expire till after A’s death.®

115. Where there are more widows than one,
the position of the senior widow gives
her a preferable claim to the care and
management of the joint property.*

#* 3 M, 424,
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In the case of estates in which the possession is
necessarily vested in a single person, if there are
more widows than one, the first widow in precedence
excludes the others, who succeed on her death
according to their order in precedence and are mean-
while entitled to maintenance from her.

116. The widow’s estate in her husband’s pro-
perty, whether it be movable or im-
wiatare of the  yhovable, is for her life-time only
her husband’spro-  gnd i3 subject to certain restrictions.
perty. .
In no case does it be-
comeg her Stridhanum. An alienation . 3, 116,
of it by her is good for her life-time.*

(It was formerly the doctrine of the Sudr Court that an alienation
by a widow, otherwise than for special legal purposes, was altogether
inoperative. This view rested on the now exploded doctrine that the
widow took no estate in her husband’s immovable property, but was
entitled merely to the personal enjoyment of the ’
usufruct.* The old rule is favored by a passage « 3 M., 117.
in the Mitakshara :¥ but the law, as stated in this
section, was distinctly laid down by the Privy T 51%“‘1‘" %‘él
Council in 11 M. I. A,, 487. In11 M. I A, 139,  Nort. 852
however, their Lordships intimated an opinion N
that there might be a distinction between tge movable and immov-
able property of the husband as to the widow’s right of alienation ;
and in 2 Morl. 67 it was held by the Bengal Sugr Court that the
widow could give or otherwise alienate the movable property of

. her late husband during her life-time, though she could not dispose
of it by will.]

11%7. The restrictions attaching to the widow’s
» estate in her husband’s property are
winestrictions on inseparable from that estate, and
not depend onthe  their existence does not depend on
‘ that of heirs capable of succeeding on

her death. The fact of there being no heir to the
husband’s property does not convert

. * 8 M. I A., 529,
her estate into an absolute one.* 8

[Mr. Justice Strange objects to the view takén by the Judicial
Committee of the Privy Council on this point, and considers the
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true dgctrine to be that, if tlaere is dno lIl)el's;&:ln

entitled to succeed on the widow’s death, she

may alienate all her property, of whatever de. °Str-Man.§163-4.
scription and however obtained.*]

118. Though her estate is restricted both as to
time and power, she so far fully represents the estate
that adverse possession against her bars the heir who
claims to succeed to the husband’s property after her :
and a decision duly obtained against
her in respect of her husband’s estate *9 suth., 505.
is binding on the reversionary heirs.*

[In L. R, 2 I. A, 275, however, wherea widow’s estate wassold in
execution of a decree against her for arrears of revenue payable
by her, it was held that it was only the widow’s estate which passed to

the purchaser, although the arrears were & charge on the inheritance
and not merely on the widow personally.]

119. The widow, who has inherited, has the full

right to enjoy and spend the income

e witaens  or profit of her husband’s estate : but

ifetime goos to  ghe cannot alienate profits; and what-

" ever she purchases with .p g 214,21

rofits forms an increment of the hus-  4B.40,

and’s estate,* and such portion of the ~ Nort. 653"

profits as she has not disposed of in 4 g sutn., 584, -
her lif-time passes at her death to the ~ Nort. 652

husband’s heir.t

[A different view appears to have been taken in 11 Ben. L. R., 466,
where it was held that the widow may deal as she likes with accumu-
lations, but that if she does not spend them in her life-time, the
unexpended portion goes with the corpus.]

120. A widow may alienate her late husband’s
property without the consent of kinsmen only

(a) for the husband’s spiritual benefit ; or

(b) when there is absolute legal necessity for the
alienation.

[In Cogoanath Bysack v. Hurry Sundree Dossee (Nort., 620) the
Court held that there was no distinction between movable and
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immovable property as regards the widow’s right of alienation ; (2),
that she can alienate only for certain declared purposes; and (3), that,
the consent of the husband’s next male heir would validate an
alienation by the'widow. In 2B. L. R., 32, the court ruled (see Nort.,
633) that the consent of all the husband’s heirs was necessary, that
of a majority not being enough. In other cases it has been held
that, even if the consent of all the heirs is not necessary, there
should be such concurrence of members of the

family as to raise a presumption that the trans- *3B.L.R.,P.C.,57.
action was a fair one and justified by Hindu Law.*]

121. 'What constitutes a legal necessity, sufficient
to justify a charge or alienation by a widow, must
be determined in each instance by the facts of the
case.

Illustrations.
(a.) A widow, havingino other funds available, alienates or charges
her husband’s property in order to raise funds

(1) to defray the expenses of his spiritual cere- » 10 Suth., 309.
monies, or* to give away in charity in his honor,¥  + 2 Bor., 201.

(2) to defray arrears of revenue or in some 4 5 Ben., S. D.
other way to save the estate* ’ ’

(3) to meet necessary expenses of a trade or
business left by her husband to her management,* * 2 Bor., 201.

(4) to provide & portion for a daughter,* * 2 Morl., 49.

(5) to maintain herself, if the estate does not supply enough for
her maintenance and the next heir does not offer

.

to support her,* * 2M., 211 & 304,
(6) to pay the husband’s debts,* » 4 Suth., 38,
(7) to meet a decree which might be executed

against the estate,* * Nort., 642,
(8) to discharge & debt contracted jointly b

herself and her husband,* v » 9 Suth., 316.

the alienation or charge is valid.

(b.) A widow in like circumstances alienates or charges the estate
in order to raise funds,

(1) to pay a debt barred by limitation,* * 6 Bom., 270.
(2) to make a pilgrimage to Benares,* #* 1 Suth., 252,

(3) to give security for mesne profits and costs pending an
appeal to the Privy Council, the widow being
under no legal necessity toappeal andthe appeal not # 12 Suth., 187,
being for the benefit of the estate,*

the alienation or charge is invalid.
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122. An alienation by a widow of a small por-
tion of the husband’s estate for religious purposes
without the heir's consent, would "4 y,. 6q.
probably be upheld,* but not an  3B.0.J,92
endowment of an idol. v

123. A widow may surrender her life-estate to
the person immediately entitled to
oot ol rers  succeed to it on her death. Such a
the immediate - gurrender vests the entire estate in
versioner.
the donee.

Illustration.

A, a widow, executes a deed of gift to B, the immediate reversioner of
her husband’s estate ; B receives the property from her and dies during
her life-time. The property will in such a case go to B’s heirs and
not to the other heirs of A’s husband alive at the
time of A’s death, as the surrender to B has the * 8 Suth., 500.
effect of vesting the property in him absolutely.*

124. An assent to alienation by the widow
Effect of assent Z1V€DR Dy the next reversioner, who
by widow to alien-  gfterwards dies in her life-time, is

ation by the im- N . .
mediate rever- binding on such reversioner’s de-

sioner. scendants.
Illustration.
A, widow.
B, immediate reversioner.
C, heir of B.

B conveyed his interests to A. A conveyed the estate to defend-
ant; C sued to set aside A's conveyance to the de-
fendant. C was held bound by the Act of B. Nort., 629.

125. The position of a purchaser from a widow
will be governed by the same rules as
govern the position of a purchaser Jgt. 6.
from a manager. v

Burden of proof 126. The burthen of proof lies
i £

chase trom Bhe  on the alienee or incumbrancer to
widow. show
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(l}) the existence of the necessity,
or facts from which the necessity *8u.1 4,52
might reasonably be inferred ;*

(2) the adequacy of the consideration ;

but he is not bound to see to the appropriation
of the purchase money, nor will the
sale be set aside merely on the
ground that the alienation was made for a larger
sum than the necessity of the case
required,*

or because it would have been more advan-
tageous to mortgage than to sell,
provided both vendor and purchaser * 9suth, 108,
have acted bond fide.*

Nort., 645,

* 5 B. L. R., 508.

127. An unlawful alienation by
Effect of unlaw- H .
ful alienation by the widow is not such an act of waste
widow. as destroys thé widow'’s estate and
vests the property in the reversioner, or entitles the
reversioner tosuein ejectment.* The oy, 397,
reversioner is not bound by such ali- _+ Pescock, C. J.
. . y in Gobund Monee
enation after the widow’s death, but he Doss v. ~Sham-
cannot recover the property during her . ¢ i i

life for her or for his own use.t See also 2 M., 393,

128. An alienation by a widow, without consent
of kinsmen or necessity, is good,* * 330 119
subject to the right of such of the v
husband’s heirs as are alive at her death to contest
its validity. It cannot be contested
till her death ;} but the immediate t 8 Buth., 518,
reversioner may sue for a declaratory decree
declaring the reversioner’s right to

4 12 Suth., 26.
succeed on the widow’s death. "

(A suit against a widow by a Hindu, entitled to possession of her
land on her death, to have an alienation by her declared to be void
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except for her life, must be brought within 12 years of the date of
the alienation. Act IX of 1871, Sch. 2, Art. 124.

129. A similar suit may under similar circum-
stances be brought by a reversioner, who is not -
the immediate reversioner, if he can
show collusion between the widow * 28 D& for
and the immediate reversioner.* ’

130. When a widow alienates more of her
Right of rever- husband’s estate than is necessary,
sloner tose! smide the reversioners may be allowed to
tionby widow.  set aside the sale on paying the sum
which it was necessary to raise, together with
interest thereon ;* but the rever-
sioner will not as a matter of course g Suéh. 108

be allowed to do this,t

- 131. A person who sues to set aside an alien-
ation by a widow, not being an heir

Person, other of the husband but a decree holder
than heir of hus-

band, cannot con- against the estate, cannot raise the
test necessity of t f th
widow’salienation. question o e neces-

sity of the alienation. *

.

#* 6 Suth., 305.

132. Any suit which a reversioner might bring
against a widow in respect of waste

Reversionermay  of her husband’s estate
grantee. may be brought agamst * Suth, F. B.R,

the widow’s grantee.

133. A widow’s interest in her husband’s
estate may be sold in execution ‘of

. 4 Sev., 781,
a decree against her. "

PartiTioN oF Wibow’s Esrtate.

134. One of several widows who have suc-
ceeded jointly to the hushand’s property cannot
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- enforce partition of the property so
as to emable each of the widows to *3m., 42
hold her share in severalty.*

But facts may be shown which will entitle one
of several widows to separate possession of a-
portion of the husband’s estate. Such relief ought
to be granted where, from the nature or situation of
the property, or the conduct of the other widows or
other cause, it appears to be the only proper and
effectual mode of securing to the widow o
the enjoyment of her right to an equal * 3, 424.
share 1n the benefits of the estate.*

ForrFeITURE oF RigHT OF INHERITANCE.

135. A woman who has committed adultery
during her husband’s life-time, unless the act 1s
condoned by the husband or expiated by penance,
loses her rig{t to inherit his estate : but if she has
. inherited, her estate is not forfeited w o, a5
by subsequent act of unchastity.* 1BB,1.

[It is stated in Nort., 442, that loss of caste, unexpiated by penance,
will cause her to forfeit the estate : but this cannot be regarded as

law since Act XXI of 1850. In13B., 1,a Full Bench held the doctrine
expressed in the latter part of this section, but three Judges dissented.}

136. A widow does not lose her right to suc-
ceed to her deceased husband by re-
~moving from his dwelling house.*
: —
PART V.

* Nort., 592.

Tue Wipows’ RE-MARRIAGE.

137. Acr XV or 1856.—AN Acr to remove all
legal obstacles to the marriage of Hindoo Widows.

‘WaEeReas it is known that, by the law as

administered in the Civil Courts estab- -

lished in the territories in the posses-
7

Preamble.
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sion and under the Government of the East India
Company, Hindoo widows, with certain exceptious,
are held to be, by reason of their having been once
married, incapable of contracting a second valid
marriage, and the offspring of such widows by any
second marriage are held to be illegitimate and
incapable of inheriting property : and whereas many
Hindoos believe that this imputed legal incapacity,
although it is in accordance with established
custom, is not in accordance with a true inter-
pretation of the precepts of their religion, and desire
that the Civil law administered by the Courts of
Justice shall nolonger prevent those Hindoos who
may be so minded from adopting a different custom,

~ in accordance with the dictates of their own con-
sciences : and whereas it is just to relieve all such
Hindoos from this legal incapacity of which they
complain ; and the removal of all legal obstacles to
the marriage of Hindoo widows will tend to the
promotion of good morals and to the public welfare :
1t is enacted as follows :—

1. No marriage contracted between Hindoos

shall be invalid, and the issue of no

Marriage of such marriage shall be illegitimate, by

eied, M4o™  reason of the woman having been

previously married or betrothed to

*another person who was dead at the time of such

marriage, any custom and any interpretation of
Hindoo law to the contrary notwithstanding.

2. All rights and interests which any widow
may have in her deceased husband’s

: . property by way of maintenance, or
ibx;fé%:md:g% by ir}hg’rita?rnce to her husband or to
censo on her re. his lineal successors, or by virtue of

. marriago, apy will or testamentary disposition
- conferring upon her, without express
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permission to re-marry, only a limited interest in
such property, with no power of alien- ..~ Bk,
ating the same, shall, upon her re- " 4Bom. a.C.J,
marriage, cease and determine as if .
she had then died; and the next heirs of her
deceased husband, or other persons entitled to the
property on her death, shall thereupon succeed to
the same.

[(If a widow, who has, on re-marriage, forfeited her right to her
husband’s estate by s. 2 of ‘Act XV of 1856, is allowed to retain
possession by the next reversioner, this does not bind the heirs of

such reversioner, who, upon his death, will be entitled to sue for the
property and dispossess the widow.

‘Where a Hindoo died leaving widow, minor son, and daughter : the
widow re-married after her husband’s estate hbd vested in her son.
The son subsequently died ; and the estate was taken possession of
by his step-brother. The widow sued him for possession ; it was held
that the suit was maintainable, and that she could succeed as heir to
her son, notwithstanding her second marriage. 2 B., 199.]

3. On the re-marriage of a Hindoo widow, if
neither the widow nor any other per-

aomardianship of  gon has been expressly constituted by
teased husband on - the will or testamentary disposition of
hiswidow. o the deceased husband, the guardian
of his children, the father or paternal

grandfather, or the mother or paternal grand-
mother, of the deceased husband, or any male
relative of the deceased husband, may petition the
highest Court having original jurisdiction in Civil
cases in the place where the deceased husband was
domiciled at the time of his death, for the appoint-
ment of some proper person to be guardian of the
said children, and thereupon it shall be lawful for
the said Court, if it shall think fit, to appoint such
guardian, who, when appointed, shall be entitled to
have the care and custody of the said children, or of
any of them, during their minority, in the place of
their mother ; and in making such appointment the
Court shall be guided, so far as may be, by thf laws
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and rules in force touching the guardianship of
children who have neither father nor mother.
Provided that, when the said children have not
property of their own sufficient for their support
and proper education whilst minors, no such appoint-
ment shall be made otherwise than with the consent
of the mother, unless the proposed guardian shall
have given security for the support and proper edu-
cation of the children whilst minors.

4. Nothing in this Act contained shall be con-

. strued to render any widow, who, at

Aoy oohing in this  the time of the death of any person

childless widow leaving any property, is a childless

mee of e widow, capable of inheriting the

whole or any share of such property,

if, before the passing of this Act, she would have

been incapable of inheriting the same by reason of
her being a childless widow.

5. Except as in the three preceding Sections
Saving of o is provided, a- widow shall not, by
ving of rights . .
of widow marry- Teason of her re-marriage, forfeit any
el thettrs  Property, or any right to which she
proceding  Sec-  would otherwise be entitled ; and every

' ' widow who has re-married shall have
the same rights of inheritance as she would have

had, had such marriage been her first marriage.

6. Whatever words spoken, ceremonies per-
Whatever cere. fOrmed, or engagements made, on the
monies now con- marriage of a Hindoo female who has
risge shall have NOt been previously married, are suffi-
the same oftcton cient to constitute a valid marriage,
widow. shallhavethesame effect, if spoken, per-
formed, or made on the marriage of a Hindoo widow ;
and no marriage shall be declared invalid on the
ground that such words, ceremonies, or engagements

are ingpplicable to the case of a widow.
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7. If the widow re-marrying is a minor whose
Consent to re- marriage has not been consummated,
m:,hfh 2 . she shall not re-marry without the
minor. consent of her father, or if she has no
father, of her paternal grandfather, or if she has no
such grandfather, of her mother, or failing all these,
of her elder brother, or failing also brothers, of her
Punishment for NeXt male relative. All persons know-
;":ﬁ:"’o‘fmm ingly abetting a marriage made con-
this Seotion. trary to the provisions of this Section
shall be liable to imprisonment for any term not ex-
Effect of son Ce€ding one year, or to fine, or to both.
marriage. And all marriages made contrary to
the provisions of this Section may be declared void
by a Court of law. Provided that, in
any question regarding the validity of
a marriage made contrary to the provisions of this
Section, such consent as is aforesaid shall be pre-
sumed until the contrary is proved, and that no such
marriage shall be declared void after it has been
consumma.ted

Proviso.

In the case of a w1dow who is of full age, or
Consent to re. -WHOSe marriage has been consum-
marriage of major mated, her own consent shall be suffi-
’ cient consent to constitute her re-
marriage lawful and valid.
——

PART VI.
DissoLutioN oF MARRIAGE IN THE CaSE oF CHRISTIAN

ConvERrTs.

138. . Acr XXI or 1866.—AN Act to legalize,
under certain circumstances, the dissolution of
marriages of Native Converts to Christianity.

WhEeReas it is expedient to legalize, under
certain circumstances, the dissolution

Preamble, of marriages of Native Converts to
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Christianity deserted or repudiated, on religious
grounds, by their wives or husbands; It is enacted
as follows : —

1. This Act /'m.ay be cited as “The Native
Converts’ Marriage Dissolution Act,
1866.” :

2. This Act shall commence and take effect
" Commencement On and from the first day of May
of Act. 1 866. :

3. TIn this Act—
“ Native Husband” shall mean a married man
' domiciled in British India, who shall
Interprotation of  have completed the age of sixteen

paNstive Hus-  years, and shall not be a Christian, a
uhammadan nor a Jew :

Short title.

“ Native Wife” shall mean a married woman
domiciled in British India, who shall
have completed the age of thirteen
years, and shall not be a Christian, a Muhammadan
nor a Jewess : :

¢ Native Wife.”

“ Native Law” shall mean any law, or custom
having the force of law, of any persons
domiciled in British India other than
Christians, Muhammadans and Jews : ’

¢ Native Law.”

“ Month” and ‘“year” shall respectively mean
. “Month» ana month and year according to the
yoar. British calendar :

“ High CouCrt” shall mean the highest Civil
« Hich Court. ourt of appeal in any place to which
High Cowrt™  4his Act extends: TP :

And, unless there be something repugnant in the
subject or context, words importing
the singular number shall include the

Number.,
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plural, and words importing the plural number shall
1nclude the singular.

4, If a Native Husband change his religion for
Convert desort-  Christianity, and if in consequence of
ed by his wife on  guch change his Native Wife, for the
religious grounds K .
may sue forcon- Space of six continuous months, desert
Jugal society. or repudiate him, he may sue her for

conjugal society.

5. If a Native Wife change her religion for
Converbdeserted  Christianity, and if in consequence of
by herhusband on  guch change her Native Husband, for
religious grounds . .
may sue for con- the space of six continuous months,
jugal sdciety. desert or repudiate her, she may sue

him for conjugal society.

6. If the respondent, at the time of commence-

Gourt in whion TEDE of such suit, reside within the

ourt in which .« e . P
suit shall be local limits of the ordinary original
brought. Civil jurisdiction of any of the High
Courts of Judicature, the suit shall be commenced
in such Court : otherwise it shall be commenced in
the principal Civil Court of original jurisdiction of
the District in which the defendant shall reside at
the commencement of the suit.

7. The suit shall be commenced by a petition
Suit tobo com. 1D, the form in the first Schedule to
mencedbyverified  this Act, or as near thereto as the cir-
petiion, cumstances of the case will allow.
The statements made in the petition shall be verified
by the petitioner in the manner required by law for
the verification of plaints; and the petition shall .
bear a stamp of two rupees, and may be amended
by permission of the Court.

8. A copy of the petition shall be served upon
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. the respondent, and the Court shall
mon ustier  thereupon issue a citation under the
1ssued to respond-  geal of the Court and signed by the

Judge.

9. In ordinary cases the citation shall be in the
form in the second Schedule to this
Act, or as near thereto as the circum-
stances of the case will allow. But where the re-
spondent is exempt b{ law from personal appearance
in Court, or where the Judge shall so direct, the
citation shall be in the form in the third Schedule
to this Act, or as near thereto as the circumstances
of the case will allow,

Form of citation.

10. A copy of the citation sealed with the seal

Service of cita- Of the Court shall be served on the
tion, respondent ; and the provisions of the
Code of Civil Procedure as to the service and
endorsement of summonses shall apply, mutatis
mutandis, to citations under this Act.

11. If the respondent shall not obey such cita-
tion, and comply with every other
Procedure where . .
respondent does requirement made upon her or him
not obey oitation  ynder the provisions of this Act, she
or he shall be liable to punishment under Section
174 of the Indian Penal Code.

Points to bo 12. On the day fixed in the cita-
proved on appear- tion the petitioner shall .appear in
anoe of petitioner. - Clourt, and the following points shall

be proved :—

(1) The identity of the parties :

(2) The marriage between the petitioner and
the respondent :
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(3) That the male party to the suit has com-
pleted the age of sixteen years, and that the female
- party to the suit has completed the age of thirteen
years :

(4) The desertion ar repudnatl,on of the petitioner
by the respondent :

(5) That such desertion or repudiation was in
consequence of the petitioner's change of religion :

(6) And that such desertion or repudiation had
continued for the six monthy immediately before the
commencement of the suit.

13. The respandent, if such points be proved to
Fint intemo. (D@ satisfaction of the Judge, shall
nuonotmspond thereupon be asked whether she or hg
refuses to cohabit with the petitioner,
and, if so, what is the ground of such refusal. In
ordinary cases such interrogation and every other
interrogation prescribed by this Act shall be made
by the Judge, but when the respondent is exempt
by law from personal appearance’in Court, or when
the Judge shall, in his discretion, excuse the respond-
ent from such appearance, the interrogations shall
be made by Commissioners acting under such Com-
mission as hereinafter mentioned.

14. Every mterrogatlon mentloned in this Act
Interrogations by and made b g' the Judge may, at the
Judge mg;bepub discretion of the Judge, take place in
lio or private. open Court or in his private room. If
any such interrogation take place in open Court, the
Judge may, so long as it shall continue, exclude
from the Court all such persons as he shall think fit

to exclude.
8
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15. If the respondent be a female, and in answer

-y to the interrogatories of the Judge or
fommpeure mos  Commissioners, as the case may be,
refuses to cohabit' ghg]] refuse to cohabit with the peti-
with petitioner. . | . .
. - tioner, the Judge, if upon consider-
ation of the respondent’s answers and of the facts
which may have been proved by the petitioner he
shall be of opinion that the ground for such refusal
is the petitioner’s change of religion, shall make an
Adjournment for OTder adjourning the case for a year,
a year, and directing that, in the interim, the
parties shall, at such place and time
as he shall deem convenient, have an
interview of such length as the Judge shall direct,
and in the presence of such person or persons (who
may be a female or females) as the Judge shall select,
with the 'view of ascertaining whether or not the

respondent freely and voluntarily persists in such
refusal.

16. At the expiration of such adjournment the
Prosedure on’ POtitioner shall again appear in Court
expiration of ad- and shall prove that the said desertion
journment. or repudiation had continued up to the
time last hereinbefore referred to; and if the points
mentioned in the twelfth and this Section of this
Act shall be proved to the satisfaction of the Judge,
Interrogation of  8Nd if the respondent on being inter-
Yespondent.  rogated by theJudgeor Commissioners,
as the case may be, again refuse to cohabit with the
petitioner, the respondent shall be taken to have
finally deserted or repudiated the petitioner, and the
Judge shall, by a decree under his hand
-and sealed with the seal of his Court,
declare that the marriage between the parties is
dissolved.

 Interview.

Decree.

17. If the respondent be a male, and in answer
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) to the interrogatories of the Judge or
.,fﬂ':‘i:",;;‘;,,;:.ﬁ‘: Commissioners, as the case may be,
refueing vocorati:  shall refuse to cohabit with the peti-
Petitioner’schange tioner, the Judge, if upon consideration
of religion. of the respondent’s answers and of the
facts which may have been proved by the petitioner
he shall be of opinion that the ground for such refusal
is the petitioner’s change of religion, shall adjourn
the case for a year. At the expiration of. such ad-
journment, the petitioner shall again appear in
Court ; and if the respondent on being interrogated
by the Judge or Commissioners, as the case may be,
again refuse to cohabit with the petitioner, the
Judge shall thereupon pass such a decree as last
aforesaid : Provided that if the peti-
tioner shall so desire (but not other-
wise), the proceedings in the suit shall, mutatis
mutandis, be the same as in the case of a female
respondent. :

18. Notwithstanding anything hereinbefore con-
Deues if ro. t2iD€d, if it shall appear at any stage
spondentso refuse  Of the suit that both or either of the
B e o ! parties had not attained puberty at

Proviso.

mated marrisge, the date of their marriage, and that
smpubes st time of  SUCh marriage has not been consum-
marriage. mated ; and if, in answer to the inter-

rogatories made pursuant to the thirteenth Section of
this Act, the respondent shall refuse to cohabit with
the petitioner, and allege," as the ground for such
refusal, that the petitioner has changed his or her
religion, the Judge shall thereupon pass such a
decree as last aforesaid.

19. When any decree dissolving a marriage shall
Liberby %o have been passed under the provisions
Wt marry Of this Act, it shall be as lawful .for

sguin. the respective parties thereto to marry
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again as if the prior marriage had been dis-
solved by death, and the issue of any such re-
~ marriagé shall be legitimate, any Native law to
the contrary notwithstanding. Provided always
that no minister of religion shall be compelled to
solemnize the marriage of any person whose former
marriage may have been dissolved under this Act,
or shall be liable to any suit or penalty for refusing
to solemnize the marriage of any such person.

20. In suits instituted under this Act, the Judge
“sudes may Shall order a Commission to issue to
/ ge may : e
order Commission  such persons, whether males or females
e o omamt. OF both, as he shall think fit, for the
‘ed persous. examination on inberrogatories - or
otherwise of any persons so exempt as aforesaid. -
The provisions of the Code of Civil Procedure shall,
so far as practicable, apply to Commissions issued

under thisr Section.

21. At any stage of a suit instituted under this
Proot of the Act, cohabitation as man and wife
marriage and ihe shall be sufficient presumptive evi-
distion,_of peti- dence of the marriage of the parties,
s ot mon. and proof of the respondent’s refusal
vettion. or voluntary neglect to cohabit with
the petitioner, after his or heér change of religion
‘and after knowledge thereof by the respondent, shall
be sufficient evidence of the respondent’s desertion or
repudiation of the petitioner, and shall also be suffi-
. cient evidence that such desertion or repudiation was
in consequence of the petitioner’s change of religion,
unless some other sufficient cause for such desertion
or repudiation be proved by the respondent.
Provisions of  22. The provisions of the Code of
Sl Procedure  (ivil Procedure as to the summoning
messes toapply in  gnd examination of witnesses, shall

A W4T ™ opply in suits instituted under this Act.
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23. If at any stage of the suit it be proved that
NN © male party to the suit is or was at
oot st the institution thereof under the age
irei by the ey, Of sixteen years, or that the female
or if the parties party to the suit is or was at the same

the rempondont s time under therage of thirteen years,
willing tocohabit. o thet the petitioner and the re-
spondent are cohabiting as man and wife, or if the
Court is satisfied by the evidence adduced that the
respondent is ready and willing so to cohabit with the
petitioner, the Court shall pass a decree dismissing

the suit and stating the ground: of such dismissal.

24. .If at any time within twelve months after a

Revival of sy G€CTCC dismissing the suit upon any
atter such dis- Of the grounds mentioned in the last
missal. preceding Section, the respondent
again desert or repudiate the petitioner upon the
ground of his or her change of religion, the suit
may be revived by summoning the respondent and
upon proof of the former decree and of such renewed
repudiation or desertion, the suit shall re-commence
at the stage at which it had arrived immediately
before the passing of such decree ; and, after the
proofs, interrogations, interview and adJoulnment
which may then be requisite under the provisions
hereinbefore contained, the Judge shall pass a decree
of the nature mentioned in the sixteenth Section of
this Act.

25. If at 'any stage of the suit it be proved that -
Petitioner’s ‘the reqPondent has deserted or repu-
‘t’:‘:;"{o e thy diated the petitioner solely or partly
suit. in consequence of the petitioner’s
cruelty or adultery, the Court shall pass a decree
dismissing the suit and stating the ground of such
dismissal. A suit dismissed under this Section shall

not-be revived.
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26. If the petitioner, being a male, has at the
Malé petitioners  1i0€ Of the institution of the suit two
cohabifation with ~OF mOTe Wives, he shall make them all
wives to bar the Tespondents; and if at any stage of
suit. the suit it be proved that he is coha-
biting with one of such wives as man and wife,
or that any one of such wives is ready and
willing so to cohabit with him, the Court shall pass
a decree dismissing the suit and stating the ground
of such dismissal. The provisions as to revival
contained in the twenty-fourth Section of this Act
shall apply, mutatis mutandis, to a suit dismissed
under this Section.

27. A dissolution of marriage under the provi-

Dissolution of - 8ions of this Act shall not operate
marriage not to ¢ deprive the respondent’s children -
rights of children.  (if any) by the petitioner of their
status as legitimate children, or of any right or
interest which they would have had, according
to the Native law applicable to them, by way of
maintenance, inheritance, or otherwise, in case the
marriage had not been so dissolved as aforesaid.

28. If a suit be commenced under the provisions
Power to Court ©f this Act, and it appear to the Court
toaward alimony.  that the wife has not sufficient sepa-
rate property to enable her to maintain herself suit-
ably to her station in life and to prosecute or defend
the suit, the Court may, pending the suit, order the
husband to furnish the wife with sufficient funds to
enable her to prosecute or defend the suit, and also
for her maintenance pending the suit. If the suit
be brought by a husband against a wife, the Court
may by the decree order the husband to make such
" allowance to his wife for her maintenance during
the remainder of her life as the Court shall think
just, and having regard to the condition and station
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in life of the parties. Any allowance so ordered
shall cease from the time of any subsequent marri-
age of the wife.

29. No appeal shall lie against any order or

Nosppealunder d€cree made or passed by any Court
i Act; butihe in any suit instituted under this Act;
caso raising ques- but 1if, at any stage of the suit, the
tion whether con-  respondent s]Zall allege by way of
ved marriage. defence that the marriage between
the parties has been dissolved by the conversion
of the petitioner, and that consequently the peti-
tioner is not a Native husband or a Native wife (as
the case may be) within the meaning of this Act,
the Judge, if he shall entertain any doubt as to the
validity of such defence, shall, either of his own
motion or on the application of the respondent, state
the case and submit it with his own opinion thereon

for the decision of the High Court.

80. Every such case shall concisely set forth
Case to state Such facts and documents as may be
necessary  facts mecessary to enable the High Court
and suit to be t0 decide the questions raised thereby,
steyed. and the suit shall be stayed until the
judgment of such Court shall have been received as

ereinafter provided.

31. Every such case shall be decided by at least
Caso o bo do. tDree Judges of the High Court, if
dided by three such Court be the High Court at any
udgee. of the Presidency Towns ; and the peti-
tioner and respondent may appear and be heard in
the High Court in person or by Advocate or Vakeel.

32. If the High Court shall not be satisfied that
HighCourtmay the statements contained in the case
pefercmeto Judge gy gufficient to enable it to determine
alterations. the questions raised thereby, the High
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Court may refer the case back to the Judge by whom
it was stated, to make such additions thereto or
alterations therein as the High Court may direct in
that behalf.

33. It shall be lawful for the High Court upon
HighCourtmay UD€ hearing of any such case to decide
decide question the questions raised thereby, and to
raised, and Judge . A . .
shall *dispose of deliver its judgment thereon contain-
case socordingly.  jno the grounds on which such deci-
sion is founded; and it shall send to the Judge
by whom the case was stated a copy of such judg-
ment under the seal of the Court and the signature
of the Registrar, and the Judge shall, on receiving
the same, dispose of the case conformably to such

-judgment.

34. Nothing contained in this Act or in Acts
SavingofBoman NOS: XXV of 1864 and V of 1865
Catholic mari- shall be taken to render invalid any
e marriage of a Native convert to Roman
Catholicism if celebrated in accordance with the
rules, rites, ceremonies and customs of the Roman
Catholic Church ; and no Clergymen of such Church
shall be liable to any suit or penalty under the pro-
visions of either of the two Acts last hereinbefore
mentioned, for solemnizing any such marriage.

35, This Act shall extend to all the territories
that are or shall become vested in Her
Majesty or Her successors by the
Statute 21 & 22 Vie. cap. 106, entitled “ An Act
for the better Government of India,” except the
Settlement of Prince of Wales’ Island, Singapore
and Malacca. But it may be extended, with the
. consent of the Governor-General of Indiain Counecil,
by order of the Governor of such Settlement to all
or any part of the territory subject to his Govern-

Extent of Aoct.
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ment ; and he may, with such consent as aforesaid,
determine the Court in which suits against residents
in such territory shall be commenced under the pro-
visions of this Act. In case of such extension, if
the Indian Penal Code shall not then apply to the
said Settlement, the respondent’s personal appear-
ance pursuant to this Act may be enforced by such
procedure as the said Governor, with such consent
as aforesaid, shall provide in that behalf,

THE FIRsT SCHEDULE.
Form of Petition.

Stamp
Rs. two.

To the Judge of the Civil Court of

The day of 18 .
The petition of A. B. of ’
Sheweth :—
1. That youxi petitioner was born on or about the day of
8 .

2. That your petitioner was on the day of
in the year 18 lawfully married to C. D. at

3. That the said C. D. is now of the age of years or
thereabouts.

4. That after his said marriage, your petitioner lived and coha-
bited with his said wifle at aforesaid until the day of

8 .

5. That previous to the day of 18
your petitioner changed his religion for Christianitﬂ, and that on
such day he was baptized and became a member of the Church of

6. That on the day of 18  [at least siz months
prior to the date of the petition], the said C. D. deserted your petitioner,
and has not since resumed cohabitation with him.

7. That such desertion wasin consequence of your petitioxier’s
said change of religion.
9
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8. That there is_no collusion nor connivance between your
petitioner and the said C. D. _

Your Betitiqner therefore prays that your Honour will order the
said C. D. to live and cohabit with your petitioner, or declare that
your petitioner’s marriage is dissolved.

: A. B.
Form of Vertfication.

1, A. B, the petitioner named in the above petition, do declare
lt)hals;it fwhm; is stated therein is true to the best of my information and

elief.

THE SECOND SCHEDULE.
Form of Citation in ordinary cases. ~
To C. D. of

Whereas A. B. of claiming to have been lawfully
married to you the said C. D. has filed his [or her] petition against
you in the Civil Court of alleging that you the said C.D. have
deserted him [or her][ for six months in consequence of his [or her]
having changed his [or her] religion for Christianity, and praying
that, unless you consent to live and cohabit with him [or her], it
may be declared that his [or her] marriage is dissolved : Now this is
to command you that, at the expiration of days [at least
one month] from the date of the service of this on you, you do

-appear in the said Court then and there to make answer to the said
etition, a copy- whereof, sealed with the seal of the said Court, is
erewith served upon you.

And take notice that in default of your so a.ppearin% you will be
e

liable to punishment under Section 174 of the Indian Penal Code.
Dated the day of 18 . i
(Signed) E.F.
7 udge of the Civil Court of

Indorsement to be made after service.

This citation was duly served by (. H. on the within named C. D.
of ab on the day of 18

(Signed) G. H.

THE THIRD SCHEDULE.

Form of Citation in case of respondent ewempt from appearance
wn Court.
To C. D. of

Whereas A. B. of claiming to have been lawfully
married to you the said C. D. has filed his [or her] petition against



sec. 139.] ALIENATION. ) 67

ou in the Civil Court of alleginisthat you the said C. D.
{ave deserted him [or her] for six months in consequence of his
[or her] having changed his [or her] religion for Chnstianity, and
grsgi.ng that, unless you consent to cohabit with him [or her], 1t may

e declared that his [or her] marriage is dissolved. Now this is to
command you that, at the expiration of days [at least one-
month) from the service of this on you, you do hold yourself in
readiness to answer and do answer such interro%istories as may be
put to you by Commissioners duly authorised in that behalf under a
Commission issued ? this Court, in reference to the said petition, a
copy whereof, sealed with the seal of the said Court, is herewith
served upon you.

And take notice that in default of your so holding yourself in
readiness and answering such interrogatories, you will be liable to
punishment under Section 174 of the Indian Penal Code.

Dated the day of 18

(Signed) E.F.
Judge of the Civil Court of

Indorsement to be made after service.

This citation was duly served by G. H, on the within named C. D.
of at on the day of 186

(Signed) G. H.
——
CHAPTER V.
ALIENATION.

—

ALIENATION OF JOINT PROPERTY BY A CO-PARCENER.

In this Chapter “ Alienation” includes  Lease,”
“ Mortgage” and every other form of incumbrance.

139. Except as provided in the subsequent
Comarcenercan.  S€CHiODS Of this Chapter, a co-parcener
not alienate joint cannot, without the consent of the

atate. other co-parceners, alienate any portion
of the joint property so as to vest the
whole of it in the alienee.* A

This rule holds good although the part alienated is
less than the share of the joint property to which on
partitionthe alienor would be entitled.* « mia.
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139a. Such an alienation, however, is not wholly
. void. Its effect is to give to the

Effect of aliena- . . . .
tion by co-parce- alienee a right as aéamst the alienor
ner: to compel him to effect
. S o 1M, 471
partition* of the joint property and,  str.'202.
so far as may be, to make good the  Nert 28
alienation out of the portion of the property which
falls to his share on partition.

[It does not seem certain what rights, if any, the alienee could
enforce beyond those described in the section. It would seem
reasonable that the alienor should in such a case be compellable to
employ the whole of the portion allotted to him on partition towards
satisfying the alienee and to make up the deficiency, if any, by a
money payment. See L. R.,11I. A, 106. The law on this subject

might, it is submitted, advantageously be laid down in the forth-
coming Specific Relief Act.]

140. A co-parcener can alienate the undi-
Aco-parcenercan ylfled interest 1in ifhe 1M, 471; 2 M,
alienate the share joint property to which  416. See alwo

to which on parti- L. 5 M., 166.
tion hewillbe en- ON partition he would ¢ 10'Bom, 162,
titled. be entitled. LE,1L A, 106,

[This is contrary to the view of the Bengal High
Court as to cases governed by the Mitakshara.*] *3B.F. B, 34

141. The effect of such an alienation by a co-
Efiect of sale Parcener of hisundivided interestin the
of undivided in-  joint property is to give to the alienee a
‘ right to compel the vendor to effect par-
tition and to hand over the portion of the joint pro-
perty which has been assigned to him on partition.

142. An alienation by a co-parcener of joint
Extent towhich  property can be set aside by the other
Avided taterest s CO-parceners to the extent of their
valid. interest 1n it : it is valid to the extent
of the alienor’s interest in it.* * 5M, 171

143. The effect of a mortgage by a co-parcener
Mortgage of un. Of his undivided interest in the joint
divided interest.  property is to entitle the mortgagee,
when the time for enforcing his security has arrived,
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to compel the mortgagor to effect partition and allow
the incumbrance to be enforced against the portion
of the joint property assigned to him on partition.
[A mortgage by a co-parcener of his undivided interest can be
enforced against lands, which under a revenue ‘L R
R, 11 4,

process of partition are allotted to him as his
share of the estate.]* :

144. Upon an alienation of joint property by
Comromermay & CO-PATCEDET, any co-parcener, who
sue for dectaratory ' Would be entitled under Section 149 to
decree. contest the alienation, may sue for a
declaratory decree to the effect that the alienation
has no other effect than that described in the three
last preceding sections.

[The current of decisions both in the Privy Council and High
Court has of late been unfavorable to declaratory L
decrees. It is believed however that an actual g é?’f’ 19%.
alienation of the joint property would be still nET
considered ground for relief of this nature. The law as to it must
hereafter be looked for in the Specific Relief Act.]

ALIENATIONS BY FATHER.

145. As against sons, grandsons or great-grand-
Father's power SonS, the father can alienate moveable

o aanReting  ancestral property for certain purposes,

tral property. such as indispensable acts of duty,
gifts through affection, support of the family, its
relief from distress and other matters of a like nature.*
His powers of alienation over such .
property are greater than his powers ¢1Mit.Ch.1,s.1,
of alienation over immoveable ances- s wo.

tral property.t

[(The rights of the father in disposing of ancestral moveable pro-
Eerty are not very distinctly defined in the Mitakshara or the Text
ooks, nor have the decisions of the Courts left the matter free from

" doubt. Paragraphs 21 and 24 of Chapter 1, Section 1 of the Mitak-
shara favor the view that the moveable property of the family is at
the father’s absolute disposal, while the immoveable property
remains common. On the other hand Section 24 limits the father’s
powers of alienation of moveable ancestral property in the manner
set forth in the section. Sir T. Strange (p. 20) adopts this view,
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limiting the father’s power of such property to cases in which the
alienation, if not for the immediate benefit of the heirs, is at an
rate of a nature consistent with it, * for imperious acts of duty an
&urﬂoses warranted by Texts of Law.” R. A. 87 of 1875, 1

. L. R. 76 it was, apparently, conceded that the father’s powers of
alienation in the one case were greater than in the other, though the
precise limits of his power were not defined.]

146. The father’s powers of alienating immove-
Father's power able ancestral property are identical
of aliemating im-  oith those of the manager, as de-

tral property. scribed in the next succeeding section.

~ ALIENATIONS BY THE MANAGER.

14%. Save as provided in the preceding sections
of this chapter as to the powers of
a6 each co-parcener over his own share,
) the manager cannot without the con-
sent of the other co-parceners alienate the immove-
able joint property, unless such alienation be neces-
sary for some family purpose or for the discharge of
an indispensable religious duty or in some other
way for the benefit of the joint estate.

An alienation made in contravention of this sec-
tion is unlawful.

148. The following are instances

_Instancesof what Of & necessary family purpose within .

pose, T PU - the meaning of the last preceding
section :

() A decreeisin course of execution against
the family property or against the mana-
ger, and he alienates family property,
in good faith, for the purpose of meeting
the decree, there being no other means
available for doing so ;

(b) The manager in good faith alienates the
family property for the purpose of dis-
charging a debt, which is of such a




SEC. 146—148.] ALIENATION. 71

nature as to be chargeable on the family ‘
property, there being no other means
available for discharging it.

(¢) The managerin good faith alienates family
property in order to pay off an arrear of
revenue, due in respect of the estate,

there being no other available means of
paying 1t.

[In 6 M., 386, Holloway, J. observed, “ It is not enough in my
opinion to produce a decree or a mortgage or a bond and show that
the money was lent for the discharge of the sums due under one of
them. It is necessary to go further and show thdt those debts
themselves were such as to be properly binding on those who have
not personally incurred them. If it were otherwise the debtor,
having first borrowed money for his own Eurposes and mortgaged
family lands for the satisfaction of the debt, would be able, by the
simple process of admitting the debt, to render the invalid unim-
geachable: or, by discharging with borrowed money a previous

ond in itself wholly invalid against co-parceners, would bind them.”
The difficulty pointed' out by the. learned Judge has never, it
is submitted, been thoroughly met. The rule that any security or
judgment will justify an alienation would, as Mr. Justice

olloway points out, render the whole law of the restriction of the
powers of the manager illusory, and enable him to do what he pleased
with the family property. The Judicial Committee of the Pri
Council have held, however, that in some cases at any rate the
existence of a decree is sufficient to support the alienation in the
hands of a bond fide purchaser at an execution-sale. In a recent
case their Lordships observed as to & purchaser of this character, ¢ A
¢ purchaser under an execution is surely not bound to go back
« Eeyond the decree and ascertain whether the Court was right in
* giving the decree, or, having given it, in putting up the groperty for
¢ gale under an execution UPON it ........oeeeeeenes The purchaser under
“ that execution was not bound to go further back than to see that
¢ there was a decree against those two gentlemen, that the property
“ wag property liable to satisfy the decree if the decree had been
¢ properly given against them : and (the defendant) having enquired
¢ into that and having bond fide purchased the Estate, and bond fide
¢ paid a valuable consideration for the property the plaintiffs are not
“ entitled to come in and set aside all that has been done under the
“décree and execution and recover back the Estate from the
‘* defendant. L. R., 1 I. A., 334.”

Where an usurper, wrongfully in possession of a Zemindaree,
had charged it with debts, it was held that the mere fact that the
documents, evidencing the debts, recited that the debts were for the
purpose of discharging arrears of land revenue, was not enough, in
the absence of evidence cobnecting the loans with
debts contracted by former and lawful Zemindars, * 3M., 261.
to render the debts chargeable on the Estate.*
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Sometimes decrees are merely a mode of recording formally a
previous compromise arrangement, under which the property men-
tioned therein was hypotheca.ted, and the terms of which, being
embodied in an application made by the parties, were filed by leave of
the Court. There was an irregular practice in some districts by which
execution. was applied for and issued upon these filed razeenamas as if
on a formal decree............. The Court held in the Padamatoor casethat
the device of such razeenama decrees and of the processes of execu-
tion issued thereon against the person or property of the holder of the
Estatecan give nosupportto loan transactions other-
wise not established as valid charges on the Estate.*] 8 M., 183.

148a. The following are instances
jstencescf what of what is not a necessary family
purpose. purpose within the meaning of Section

147 :

(@) A sale of family property is made by a father
in order to enable him to redeem a mortgage, the
term of which is not nearly expired ; this is not such
a necessary family purpose, as to pre- , 5w s
vent his son from contesting the sale.* Nort., 220.

(b.) A Zemindar of notoriously spendthrift habits,
becomes deeply involved, and amongst other
arrangements for raising money, allows razeenama
decrees to be entered up for amounts alleged to have
lent to him.

The fact that the family property was alienated
in the discharge of these decrees is not enough to
show the alienation to have been

. , *8 M., 180.
lawful as for a family purpose.* ’
SUITS TO SET ASIDE ALIENATIONS.

149. An unlawful alienation of joint property
Who msy con. PY & Manager may be contested by

testalienstion. . any co-parcener who a1
was alive, 7. e., conceived, at the time * "R’s. 43446
of such alienation.* of 1874,

[A suit by a Hindu, governed by the Mitakshara, to contest an
alienation by his father must be brought within 12 years of the date
of the alienation. Indian Limitation Act, Sch. 2, Art, 125.]
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But an alienation by a father, made with the
Grandson csn- Consent of his sons, cannot be con-
oot pontespallon tested by a grandson

2 * 1 Nort., 215.
son’s consent. or great-grandson.* ’

[In a suit by son to contest alienations by 001
his father’s widows all the alienees may be joined.] 7M., 2612913,

150. In deciding whether an alienation of joint
property by a Manager shall be upheld or be set aside
as unlawful, the following rules ought to be observed ;

(¢.) The burthen of showing, by direct or pre-
sumptive proof, a primd
Burthen of fucie case in support of 6., 3m.
proof. -
the existence of the
conditions necessary to give the legal capacity to
alienate, rests, as a general rule, upon the party
claiming to have acquired under the alienation a
title to the joint property.

- (b) A persofp, advancing monle)y on an alienation
; of joint propert a

from Sho Manager Ma‘lxager pisp bo;lylrndy o °OM LA

enquire into the necessity for it and to satisfy him-

self as well as he can with reference to the parties,

with whom he is dealing, that the Manager is acting

in the particular instance for the benefit of the estate :

If he does so enquire, and acts honestly, and has

. reasonable grounds for believing in the

o Siualnecesity  existence of a sufficient necessity, the
recedent to vali-  gotua] existence of such a necessity is
 of aientflen 1ot a condition precedent to the va.ylrid-
ity of the alienation ; nor, under such circumstances,
is the person advancing the money bound to see to the

application of the money advanced for such alienation :

(c). The points, as to which the person advancing

) . the money in such a case is bound to

e aeing  iDQUire, aTe the actual pressure on the
10
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moneyisbound to  egtate, the danger to be averted, the

benefit to be conferred. If, with
reference to these,; the aliénation appears to be one
which a prudent owner would make in order to
benefit the estate, the person advancing the money
will not be affected by the precedent 6ML L A 393
mismanagement of the estate :* P

(d.) When the validity of an alienation of

Facts to_ be joint property is in -dispute between
el eanes™3e  some of the co-parceners on the one
not made to dis- hand and the alienee on the other, -
chargeorancestral  if the money has not been advanced
debt. for the purpose of discharging an
antecedent charge on the joint property or an old
debt incurred by an ancestor, the alienee must
establish by positive proof the existence of a
family need or sufficient beneficial purpose requiring

the advance of the money ;

Factstobe prov- But if the money has been advanced
ed when money jin good faith for the purpose of dis-
has been advanced A
for purposeof dis-  charging an antecedent charge on the
harging ot property or an old debt of an ancestor,

dent chargeorold  P* )
debt. 1t is enough for the alienee to show

(1) that there was such a charge or debt,

(2) that it appeared on reasonable inquiry to be
a charge or debt from which it was prudent
to relieve the family,

(8) that the money was advanced in good faith
for the purpose of discharg-

e . oy .
ing such charge or debt.* 6., 381
[These positions are laid down b¥ Scotland, C. J., as having been
established in Hanoonan Persad Panday v. Mt. Babooe Munraj
Koonwaree, 6 M. I. A, 393; but the rule obliging the alienee, where
the alienation is not made to clear off a pre-existing charge or
ancestral debt, to establish by positive proof the existence of a
sufficient necessity, seems more rigid than any laid down by their
Lordships in that cage.]
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(e.) In considering the good faith of a person
who has advanced money on the
,iiﬁ?ifd'.’,‘;iﬁi‘;‘; alienation of joint property, the
on good faith of  Court ought to consider (lst) the
' position of the person so advanc-
.ing money, whether it was such as to give him
facilities for ascertaining the real position of the
family and the necessity for the
advance ;* (2nd) the position of the
person to whom the money was advanced, whether
1t was such as ought to have aroused suspicion and
called for especial inquiry by the person advancing
the money. -

*8M.,181.

(/.) In asuit by a co-parcener to contest an alien-

ation made by the Manager during the

,ﬁm}:;‘,‘,’f ”c‘,’,f co-parcener’s minority, the question as

cireumstances of o the party on whom lies the burthen
of proof is not one capable of a general

and inflexible answer. The presumption proper to

be made will vary with circumstances

and must be regulated by and be *eM.L4, 49,

dependant on them.* .

TNlustration.

Where the alienee himself sues to enforce the alienation, he may
be reasonably expected to prove facts presumably better known to
him than to the minor co-parcener, viz., those facts which embody
the representations made to him of the alleged needs of the estate,
and the motives influencing his immediate loan. On the other hand
it would be unreasonable to require such proof from one who was
not the original alienee, after a lapse of timeand
enjoyment and apparent acquiescence.* 6M.LA., 419.

(9.) The burthen of proving that the purchase-
money paid in consideration of an alienation of joint
property became part of the assets of the joint estate
and that the person contesting the alienation has
had the benefit of his share of it,
lies upon the person seeking to sup- +s5wy., 3.
port the alienation or incumbrance.*




76 ALIENATION. [cH. V.

(h.) The Court will consider whether the debt,

Alienation wit for the discharge of which the alien-
not be upheld gation is alleged to have taken place,
Toquiowcent %2 has been incurred owing to misfortune,
waste. an income inadequate for the ordinary
expenditure of a person in the pesition of the
person incurring the debt, or antecedent mis-
management of other Managers ; or, on the other
hand, whether it is owing to profligacy and wanton
waste of the estate on the part of the alienor ; and if
the latter state of facts be proved, the Court will
scrutinize rigidly to see if the person advancing the
money was 1n any way a party to such profligacy or
wanton waste, and if it be shown that he was
so cognizant of or a party to it,
the Court will not deem the alie- =6mI A4
nation to have been lawful. *

Illustration.

A Zemindar with a good income goes on for years indulging in

rofuse expenditure, borrowing of money-lenders and allowing his
Fa.nd revenue to fall into arrears. Government attaches his estate
for land revenue, and one of the money-lenders gets a decree and
proceeds to execute it against the Zemindar. A portion of the
estate is sold to another of the money-lenders, and his own debt, the
debt of the judgment creditor and the arrear of land revenue are
cleared off by the sale. A co-parcener, who was a minor at the time
of the alienation, contests it. The Court, if it is satisfied that the
purchaser was cognizant of and acquiescent in the profuse expendi-
ture which rendered the sale necessary, will deem the alienation to
have been unlawful.

(2.) 'When sons sue to set aside an alienation of

Suit by soms to € joint property effected by their
setaside alienstion  father for the purpose
by fathers. of paying his debt,*
they must show, in order to set aside the alienation,
that the debt in question was of such a nature
as that there was no religious obligation on
them to discharge it, as being immoral, grossly

*LR.1,LA. 331
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prodigal or in some other respect of such a nature
that the son was not bound to meet it.

[The case, on which (z) is based, was on the face of it a collusive
attempt by father and sons to set aside the father’s alienations and
repudiate his debts. This circumstance no doubt influenced the
Committee in the view taken of the legal relations of the parties and
in the narrow limits to which the son’s right of repudiating his
father’s debts is restricted by the judgment. The language
employed by their Lordships certainly seems to carry the law as to
the liability of the son for the father’s debt somewhat further than
the former decisions, and to make it incambent on the son contesting
his father’s alienation of family property to show not only that the
debt was not for a family purpose, but that it was in its nature so
‘immoral as to counteract the religious obligation of the son to dis- .
charge it. The question is, in fact, treated not so much as one
between co-parceners, each of whom has a right to be consulted as
to any alienation of family proiaerty, as one between father and sons,
the latter of whom are as a rule, under a pious obligation to defray
the former’s debts.

In R. A. 60 of 1874 Morgan, C. J. and Holloway, J. intimated their
opinion that this judgment had not altered the law as laid down in

anoonan Persad Panday v. Mt. Babooe Munraj Koonwaree, 6 M.
1. A, 893, and that it is still open to & son to dispute an alienation by
his father on the gronnd that it was not incurred in defraying a fair
family debt. The explanation may be that any alienation of family
property by an undivided Hindu, otherwise than for a family pur-
R?sei 70711 ht to be regarded as profligate and immoral. See also 8

. 177,

-

(7.) The mere knowledge of a co-parcener that an
alienation of family property has taken place is not
equivalent to his acquiescence so as to
bar his right to sue to contest the »2m,42s.
alienation.®

ALIENATIONS BY LEGAL PROCESS.

SALE oF ProPERTY IN EXECUTION OF A DECREE.

151. The undivided interest of a co-parcener in
Interest of co. D Joint property may, during his
parcener may be life-time, be sold in execution of a
sold in execution. Jecree passed against
him personally, whether the suit be *1 M, 473. See
on contract or for a wrong.*® c
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The purchaser of such an undivided interest at

Purchaser st an execution sale may enforce any
e omernlo of right of partition which the owner of
terest. such interest enjoyed at the time of
the purchase, and he may do so to the extent to
which. and subiiect to the conditions under which
such owner could enforce it.

151a. The undivided interest of a late co-
parcener in the joint property cannot after his decease,
be attached in execution of a decree obtained against
him in his life-time for a personal debt,* ‘
nor, if attached during his life-time
for such a debt, can it, subse- +s.A. 2210f1876.
quently to his death, be sold in exe- '
cution of the decree.t

* 11 Bomb,, 77.

[But see 6 M., 277 where a decree against the father, to which hjs
undivided share was liable, was executed against the property in
the hands of the minor gon’s guardian.]

REFUND OF PURCHASE-MONEY IN CASES IN WHICH
ALIENATIONS OF JOINT PROPERTY ARE WHOLLY
OR PARTIALLY SET ASIDE.

152. Where an alienation of joint property is

When purchaser 8¢ @side, the purchasger will be entitled
may recover pur- {0 g refund of purchase-money from
cancelment of sale the person at whose instance the
of jeint property.  glienation is set aside, if it be proved
that the purchase-money became part of the assets
of the joint estate and that the person,
at whose instance the alienation is set Wy, 318.
aside, has had the benefit of his share ’

of it.*

[As to this see 58, 64 & 65 of the Indian Contract: Act, 1872.]
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RULE WHERE ALIENATION IS PARTIALLY UPHELD.

153. If there has been an alienation of joint
Person advane. PToperty and such alienation is found
ing money is en- o have been justified as to a part
property to extent thereof by a family necessity or other
Yo, rhich ;L‘,’,‘;Z lawful purpose, though not as to the
fisble. whole, the person who has advanced
the money on such alienation will be entitled to a
charge on the lands so alienated, to the extent of the
money required for the family necessity or other
lawful purpose, although the alien- ,,. , ; ;0
ation is not 13pi1eld as to the money  Nori, 26"

not so require .1 A, 535,

Tlustration.
A mortgage of ancestral property by a Manager is set aside as
invalid : it is shown, however, that part of the consideration of the
mortgage was the payment by the mortgagee of certain prior valid
charges on the property. The mortgagee will be 6M.I A.. 393
entitled to the benefit of such prior charges.* o de Sy ST
154. In the absence of proof of facts which
would give the purchaser an equitable right to com-
pel a refund of the purchase-money from the person
contesting the alienation, such person is not bound,
on an alienation being set aside, to

*5 Wy, 31
refund the purchase-money.* 7 318

A LIENATIONS BY A PERSON WHO HAS No Co-PARCENERS.

155. A man who has no co-parceners may alien-
: ate his ancestral property, moveable or
son separated per-  § mmoveable, and neither his separated
anpestralpo-  gon nor any other of his
~ kinsmen can dispute such ,$%, %,
alienation or charge.* T

But he cannot so alienate his property as to
leave nothing for the maintenance of those who
are entitled to maintenance at his hands and for
the marriage of daughters, :
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Illustration.

A has separated from his brother B, his sons C and D and his
uncle E, and has no co-parcener : He can do what he pleases with
his property, so long as he leaves enough to provide for the mainte-
nance of those who are entitled to maintenance at his hands and for
the marriage of daughters.

REGISTRATION OF A.LIENATIONS OF LAND.

156. Regulation XXV of 1802, s. 8, provides
as to alienations by Zemindars, Merasidars and other
land proprietors that ““ unless the sale, gift or trans-
fer shall have been regularly registered at the office
of the Collector and unless the public assessment
shall have been previously fixed and determined,
such sale, gift or transfer shall be of no legal force or
effect, nor shall such transaction exempt a Zemindar
from payment of any part of the public land-tax
assessed on the entire Zemindary previously to such
transfer, but the entire Zemindary shall continue
to be answerable for the total land-tax in the same
manner as if no such transaction had occurred.”

[This Regulation defined generally the rights of Landed Proprietors
and the position which the Government intended for the future to
assume toward them. The intentions announced in the Preamble
have been but very partiallg realized, as the policy of perpetual
gettlement was abandoned. Section 8 declares proprietors to be at
liberty to transfer their lands to whomsoever they please without
the previous consent of Government, but subject to the provision set
out in the section above. A similar provision as to registration of
transfers of lands is to be found in Regulation XXVI of 1802. Regu-
lation IV of 1822 provided against misconstruction of the object of
Regulation XXV of 1802 by declaring that the Regulation was
not intended * to define, limit, infringe or destroy the actual rights
of any class of landholders or tenants,” but merely to indicate the
procedure to be followed against tenants in default.

In 3 M, 5 it was held by Scotland, C. J. and Frere, J. (Holloway,
J., dissentiente) that an alienation by a Zemindar, in which the terms
of Section 8 of Reg. XXV of 1802 were not complied with, was
invalid as against the grandson of the Zemindar.

It has since, however, been repeatedly held and is now unquestioned
that the section was for revenue purposes only, and that the validity of
the transaction as between other parties than the Government was not
affected by a failure to comply with the requirements of the section.



sEc. 156—159.]  ALTENATION. 81

Provision for the separate assessments of alienated portions of
Permanently settled Estates is now made by Madras Act I of 1876,
which enables either alienor or alienee of any such portion to apply
to the Collector of the District for the registration of the portion
alienated in the name of the alienee and for its separate assessment

to land-revenue.]

ALIENATIONS BY A WIDow.

‘onabion 157. Alienations by a widow are
widom 5 P considered in Chapter 1V.

ALIENATIONS OF SELF-ACQUIRED PROPERTY.

Selfacquired 158. Self-acquired moveable [and,
property. may be probably, immoveable] property may
alienated. be alienated at the pleasure of the

self-acquirer.

[Mr. Strange, following his father, lays down that a father chnnot
alienate self-acquired immoveable property without the concurrence
of his sons :* but the tendency of modern decisions
is to enlarge the father’s powers over his self- *Str- ., §149.
acquisitions whether of moveable orimmoveable property. A doubt
is expressed at 3 M., 55; on this point.] .

GIFTS.

REeqQuisiTES OF A VALID GIPT.

159. Inorder to constitute a valid gift there must
Giving and sc- be(@) a giving, either oral or written,
Coptance raiy o With the intention on the part of the
ift. donor to pass the property in the
thing given to the donee, and(b)
an acceptance in the donor’s life-time ;*
and, consequently, in order to constitute a valid gift
there must be in existence at the
time of the gift a person capable +4B.(0.7)106.
of accepting it.t *

*6M, 270

In order to constitute the giving and acceptance
here mentioned there must be such delivery as the
nature of the gift admits of or requires. .

11
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Tllustrations.

(a.) A, the owner of land, of which there are no title deeds and
which is in the occupation of a tenant, makes a deed of gift of the
land to B and hands to B the counterpart lease.

This is a sufficient giving and acceptance.* 6 M, 196.

(b) A, having given a house to B, quits it, taking his goods
with him, and informs B that the house is vacant. This is sufficient
delivery on A’s part, and if B enters upon the
house or otherwise intimates acquiescence in the Nort., 3%.
gift, it is sufficient acceptance.® - :

(c.) A gives a warehouse to B and hands him
the key. This is sufficient delivery.* * Nort., 321.

(d.) B is living in A’s house as tenant. A
gives him the house. No formal delivery is * Nort., 322.
necessary to complete the gift.*

(e) A gives a field to B, which is in the hands of tenants. B
receives rent from some of the tenants. There has 4 Bom.A.C.. 31
been sufficient delivery of the land by A to B.* om. &.C., 3L

(f) A gives gold cloth to B, amd syl‘nbolises the gift by bestowing
water or any other act recognised as symbolical of ' o0
the gift. There has been sufficient delivery.* Ortey

(9) A gives some jewels to B, who is absent. They are
accepted by some of B’s kinsmen on his behalf, 31
with the assurance that B will accept them. ~This * Nort., 318.
is sufficient delivery.*

[This seems a deFarture from the rule that there must be accept-
ance on the part of the donee.]

(h.) Property is given by deed or will to A for life and to B and .
his heirs at A’s death. It is delivered to A; the «M.IA. 176
gift to B is not invalid owing to the property not o 2O
having actually come into his possession.

{In this case too there appears to be no acceptance by B.]

(i.) A gives to B, a minor, & right of action, on which A ix
suing: B’s guardian accepts the gift and carries on the suit on
behalf of B. The fact of there being no delivery Nort.. 320
does not invalidate the gift, as the nature of the Ors., O&%
cage did not edmit of iy.*

(4.) Propertyisgiven by A to B, but remains in the possession of
A, the deed o gxg;l expressly setting forth that » Nort.. 316

it is allowed fo remain in A’s hands by way of "
loan. The fact of non-delivery does not invalidate the gift.*

160. Agift,otherwisevalid,is not renderedinvalid
Facts, which do (a) by being made in contempla.tion of
notinvalidategift. death and subject to a conditional
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right of resumption in case of the donor’s recovery ;*
or (b) by being made dependant on.
a contingency;t or (c) because the
donee is an Idol or Temple or re-
ligious community and the effect of the gift is to
tie up the property in the hands of the donee and
his syccessors;f or (d) because the .

M., 270.
3B.(0.J.)118.
+ Nort., 323.

donee is a minor, if on attaining ma- Lo sy .
jority he does something to indicate

acceptance ;§ or () because the donee 8ot 32

is one who 1s incapable of inheriting I

through lunacy or other disqualifica-
tion ; or (f)-because it is voluntary.||

161. A voluntary gift may be valid although the
Voluntary gift donor is at the time in debt. The
where donor is in  Validity or invalidity of such a gift
debt. depends upon the question, whether
the facts connected with the debtor’s state of indebt-
edness justify the inference that, on making the gift,
he had the intention to deprive the objecting creditor
of the means of recovering his debt, or to hinder,
delay or otherwise defraud him in .3y 23,
respect of the recovery of his debt.* 4 M., 8.

RevocaTtion or GIrTs.

162. A complete gift is irrevo-

* Nort., 316.
cable.® ’

MoRrTcaGES.

163. A mortgageisa pledge of immoveable pro-
Definition of PCTEY by way of security fora debt. The
«Mortgage~ person pledging the property is called
wmoriSa8on,  the mortgagor, the person to whom it
& Foreclose™ and is pledged the mortgagee: when the
oo mortgagor pays off the mortgage debt

and frees the pledged property from the charge upon
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it, he is said to “redeem:’ when the mortgagee
enforces any right given to him by his contract of
putting an end to the mortgagor’s right to redeem
either by selling the property and out of the sale
proceeds satisfying his debt, or by becoming absolute
owner of the mortgaged property, he is said to * fore-
close.” '

[For cases in which there were doubts as to whether an instru-
ment was a mortgage or sale, or lease, see 8 M., 31,5 M. 1. A., 72;
‘L. R,1,L A, 241; 7 M, 224; 7 M,,397; 6 M., 258; 3 M., 363.]

Forus oF MorTGAGE. |

164. A Mortgage may be
either (1.) Usufructuary.
(2.) Simple.
+«(3.) By way of conditional sale.

165. An usufructuary mortgage is one in which

the mortgagor gives up the mortgaged

mortonparietay - property to the mortgagee, who, unless

the debt is paid off, may retain pos-

session thereof until he has from the rents and profits

of the property repaid himself the interest, or, if the

contract so provide, the principal and interest of the
mortgaged debt. :

166. An usufructuary mortgage may be either

Usutrustusry of the whole right and estate of the
mortgage for a mortgagor or of his right and estate
term. for a term of years only.

16%7. ‘A simple mortgage is one in which the
Simple mort- IOTtgagor binds himself personally for
gage. repayment of the mortgage debt and,
remaining in possession of the mortgaged property,
pledges it as collateral security for such repayment.
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168. The mortgage by conditional sale is one in
Mortgagebycon-  Which the borrower, not making him-
ditional sale. self personally liable for the repayment
of the loan, covenants that, in default of payment of
principal and interest on a certain date, the land
pledged shall become the property of the mortgagee.

Its essential characteristic is that, on the breach
of the condition, the contract executes

. o . . * : .
itself and the transaction is closed and " Fyttbhiramier
becomes one of absolute sale without Neiker, 13

any further act of the parties or ac-
countability between them.*

169. A mortgage by conditional sale may or may
not be usufructuary.

170. The contract of mortgage by conditional
sale is a form of security known under
conmortgage 7 various names -throughout India;
s recognized in  gccording to the ancient law of India,
) it was enforceable according to its
letter ; whether it was embodied in one instrument
or in two separate instruments and whether or not
the transaction appeared on the face of the instru-
ment to be in its inception a mortgage. This law
must be taken to prevail in every part of India in

which it had not been modified either .
by actull legislation or by established t Puttabhiramior
practice. It prevailsin the Presidency = Neiker 15 M.

of Madras.t e

171. A course of decision in the Presidency of
Course of deci- Madras began in 1858%

sionsince 1858.  wag continued in 1859t ;g 2r1ses. 1859,
and 1860} up to 1871§ by which the
principles of English Courts of Equity
were applied to mortgages in India,
and the power of sale in cases of mort-
gage by conditional sale was treated as a penalty,

. 150,
1M, 460, 2 0.,
420,

§7M, 6.
See also 7 M.,
395,
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and nothing more was allowed to be recovered
than what passed from one party to the other,
no sale being allowed to become absolute, when
security for money was an object of the trans-
Doubtful whe. 8ction. This course of decision was
- therPrivy Council - originally in contravention of the law
vourse sa tomert.  Of India: but as to mortgages by
gages by condi-  conditional sale executed since 1858,
1858. it is a matter of doubt whether the
Judicial Committee will follow the old law or the new

course of decision which has sprung up since 1858.

In the case of a stale claim to redeem a mort-
Caso in whion 228e and dispossess a mortgagee, who
oldlawwouldpro- had before 1858 acquired an absolute
bably be followed.  ¢it]le, there would be strong reasons
for following the old law.

In the case of a security executed since 1858,
Thecaseinwhioh there would be strong reasons for fol-
the course of deci-  Jowing the new course of  * Thumboosami
sion since 1858 decisi ith £ Moodelly v. Maho-
would probablybe  decision, with reference Mogdshye- Maho-
followed. to which - the partles ther, 2 I, A., 241,

might be supposed to have contracted.*
[See 6 M., 258, as to enforcing penalty of a kdnam.]
RicaTs OF MORTGAGOR AND MORTGAGEE.

. 172. A mortgagee may foreclose if
foraEi8% ™Y the terms of his contract

h *2 M, 29.
empower him to do so.® '

[This case overruled a doctrine which, observed the Court, had
grown up within the last eight years of the Sudder Court’s existence,
that no mortgagee could ever foreclose.]

Being in pos- 173. The fact of being in posses-
session confers no  gion of the mortgaged property does not
superior right. N -

- confer on a mortgagee a superior claim
as regards the mortgaged property to that of another
mortgagee upon it who is not in possession.




| SEC. 172—177.] 4 ALIENATION. 87

1'74. A prior mortgagee, having purchased the
Right of mort- Mortgaged property, may protect
Sheoi movgi:  himself by his own mortgage against
property. subsequent mortgagees, although he
has notice of them at the time of
the purchase, and although he takes no
steps to keep his own mortgage alive.

174a. The mere possession of the title deeds by
a second mortgagee, though a purchaser for value
without notice, will not give him priority over a
previous mortgagee. In order to give him priority
in such a case there must be some act indicative of
acquiescence or default on the part of
the previous mortgagee.* 430, 373.

1'75. Subject to the law of limitation a mortgagor
Mortgagor's can redeem at any time unless, in the
right toredeem.  cage of a mortgage by conditional sale,
the sale has by the terms of the instrument, become
absolute ; or unless the terms of the contract dis-
tinctly limit the time at which redemption is to take
place.

[A mortgage deed may provide that redemp-
tion shall not take place before a specified time.] 3.M., 367.

176. A mortgagor or mortgagee may transfer to

Transforof mort.  @00Yher any rights which he has under
gnge rights. the mortgage.

17%. Where any law of limitation® prescribes a
Pe?i"d fOl‘ the bnngmg * Formerly Act .
pghts of pur- of a suit to recover im- XIV of 1859, .5,
chaser o 0 now Act IX of
gaged property. moveable propertymort- 187, ‘Schedule 2,
gaged and afterwards A 13
purchased from the mortgagee in good faith and for
value, the person claiming under such a purchase
must, where the fact of the mortgage is clear, in
order to constitute himself a bond fide purchaser,
establish clearly that he purchased the property as

an absolute property in contradistinction to a mort-

7 M, 231,
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gaged property and that there was a distinct contract
on the part of the vendor to convey the
property to the purchaser absolutely.t

(The rules of English Law as to relative rights of legal and -
equitable mortgagees are applied in Indian Courts 6 .. 472
and so far form part of the Hindu Law of mortgage. 208

A mortgagor, coming to redeem, must pay the costs of the mort-
gagee, unless the mortgagee have been guilty of oppressive or impro-
per conduct, in which case the Court will refuse him
his costs or make him pay the costs, according to - *3 M., 281.
the degree of his misconduct.*]

ALIENATIONS BY WILL.

178. The testamentary powers of a Hindu are
Testamentary  CO-extensive with his powers of alienat-
Wers are 0o-ex- - 3 3 1 1 1 1

BT e thow 10 OT incumbering during life, with
inter vivos. this exception, viz., that a co-parce-

Exception. ner cannot by Will alie-
nate, incumber or in any way affect his
undivided interest in the joint property.t

{In R. A. 1. of 1875 a Full Bench held that they were precluded,
by the decision in 9 M. I. A., 96 from considerinﬁthe question of the'
competence of a Hindu with a son to alienate self-acquired property
by Will.

In 1 M, 326, where all the preceding cases are reviewed by Scot-
land, C. J., it was ruled that a Hindus’ powers of alieration by will
were co-extensive with his powers of alienation inter vivos ; but this
rule must since the ruling in 8 M., 6, be taken with the modification
specified in the section.]

Law applimble  179. Allrules of law applicable to

to alienations inter 1 1 1 1 1
vt ta b g, #lienations in life-time apply, so far as

ed to Wills. the nature of the case admits, to
alienations by Will.

[In 1M, 405, Scotland, C.J.. had to deal with a bequest of a
monthly payment to a person for life, then to the testators *de-
scendants from generation to generation;” His Lordship observed,
‘“if these words are to be construed as creating a series of successive
life-interests in each generation of descendants, there is no existing
rule of Hindu Law that we are aware of, which imposes any restric-
tion in point of time on such a bequest: and the fund “must be held
to be inalienable for all time. Such a result has from an early date
been resolutely resisted by English Courts on the grounds of general
utility and public convenience, upon which grounds the doctrine
against perpetuity rests. The same grounds appear in reason equally
applicable to the property of Hindus, nor are they opposed to any of

+14M. 1. A, 1.

+8M.,6
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the principles of Hindu Law and usage, and the Court would be
very reluctant at the present day, in dealing with Hindu dispositions
of property by Will, to adopt’ a rule of construction, which would
have the effect of tying up property, it may be, to & very large
amount, for an indefinite period.” Applying this principle of con-
struction the Court held that by the bequest to the *“ descendants
from generation to generation” the testator meant nothing more than
to pass all the interest in the property from himself to the legatees, -
and did not intend to create a perpetual series of life estates. The
point however remains doubtful and might be met by extendin
the operation of the Hiudu Wills Act, 1670, and that of Section 10
of the Indian Succession Act to all Hindu Wills.] -

180. Provisionsina Will which purport to create
a bequest of property in contravention of Section 179
or for purposes opposed to Hindu
Law or create an estate unauthorized  9B. 402
by Hindu Law, are void.

INlustration.

A person, in order to take under a Hindu Will, must be of such
a character as that he could take by a gift in life-time, and must
accordingly be, either in fact or contempﬁ;bion of law, in existence
at the deat{u of the testator.

A c}Jilga in t.e?e mother’s womb or a son subse- 9B. 377
quently adopted is in existence within the meanin 10k 188
of this illustration. £ 4B.(07)105, 166.

[The Committee of the Privy Council, while laying this down
as the general principle, refrained from expressing an opinion as
to certain exceptional cases of provision by way of contract, or of
conditional gift on marriage or other family provision for which
authority was to be found in Hindu Law.]

181. Subject to the preceding provisions a
Hindu can create an estate for life by Will or charge
an annuity on land.

182. Wills made on or after the first day of Sep-
Estates for life tember 1870 within the local limits
b st "ty of the ordinary Original Civil Juris-
Will. diction of the High Court, or which
relate to immoveable property situate within the
said limits, so far as relates.to such property, are sub-
ject to the provisions of the Hindu
Wills’ Act, 1870. Other Wills need *2M,3"
not be in writing.*

12
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183. Acr XXI or 1870.—An Act to regulate
l‘m tved th the Wills of Hindds, Jainas, Stkhs
s o tress  and Buddhists in the Lower Pro-

-General on th . :
1ot say 1670, vinces of Bengal and in the towns of

Madras and Bombay.

‘WHEREAS it is expedient to provide rules for

Proamble. the execution, attestation, revocation,

revival, interpretation and probate of

the wills of Hindfis, Jainas, Sikhs and Buddhists

in the territories subject to the Lieutenant-Go-

vernor of Bengal and in the towns of Madras and
Bombay : It is hereby enacted as follows:—

, 1. This Act may be called “The
_ St title  Tindd Wills Act, 1870.”

2. The following portions of the Indian Suc-
. cession Act, 1865, namely,—
e e sections forty-six, forty-eight, forty-
Ast extended % nine, fifty, fifty-one, fifty-five and
Juinas, Sikhs and fifty-seven to seventy-seven (both in-
’ clusive), ' -

sections eighty-two, eighty-three, eighty-five,
eighty-eight to one hundred and three (both in-
clusive),

sections one hundred and six to one hundred and -
seventy-seven (both inclusive),

sections one hundred and seventy-nine to one
hundred and eighty-nine (both inclusive),

sections one hundred and ninety-one to one hun-
dred and ninety-nine (both inclusive),

so much of Parts XXX and XXXI as relates to
grants of probate and letters of administration with
the will annexed, and
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Parts' XXXIII to XL (both inclusive), so far as
they relate to an executor and an administrator
with the will annexed, :

shall, notwithstanding anything contained in sec-
tion three hundred and thirty-one of the said Act,

apply—

(a) to all wills and codicils made by any Hindg,
Jaina, Sikh or Buddhist, on or after
the first day of September one thou-
sand eight hundred and seventy, within the said
territories, or the local limits of the ordinary ori-
ginal Civil jurisdiction of the High Courts of Judi-
cature at Madras and Bombay ; and

(b) to all such wills and codicils made outside
those territories and limits, so far as relates to im-
moveable property situate within those territories or
limits : ~

Extent of Act.

3. Provided that marriage shall

Provisos. not revoke any such will or codicil :

And that nothing herein contained shall authorise
a testator to bequeath property which he could not
have alienated inter vivos, or to deprive any persons
of any right of maintenance of which, but for
section two of this Act, he could not deprive them
by will :

And that nothing herein contained shall vest in
the executor or administrator with the will annexed
of a deceased person any property which such person
could not have alienated tnter vivos :

And that nothjﬂg herein contained shall affect
any law of adoption or intestate succession :

And that nothing herein contained shall authorise
any Hindd, Jaina, Sikh or Buddhist to create in
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property any interest which he could not have
created before the first day of September one
thousand. eight hundred and seventy.

- 4. On and from that day, section two of Bengal

Partial repen  FegUIAtION 'V of 1799 shall be repeal-

of Bengal Ref?ﬁg. ed so far as relates to the executors
tion VoI 1%, of persons who are not Muhamma-
dans, but are subject to the jurisdic-

tion of a district Court in the territories subject to

the Lieutenant-Governor of Bengal.

5. Nothing contained in this Act shall affect the

Saving of rights rights, duties and privileges of the
of Administrator- A dministrators-General of Bengal,
General. Madras and Bombay, respectively.

6. In this Act and in the said sections and Parts
Interpretation Of thé Indian Succession Act, all
clause. words defined in section three of the

same Act shall, unless there be something repugnant .

in the subject or context, be deemed to have the
same meaning as the said section three has attached
to such words respectively :

And in applying sections ‘sixty-two, sixty-three,
ninety-two, ninety-six, ninety-eight, ninety-nine, one
hundred, one hundred and one, one hundred and two,
one hundred and three and one hundred and eighty-
two of the said Succession Act, to wills and codicils
made under this Act, the words “son,” ¢ sons,”
“ child” and ¢ children” shall be deemed to include
an adopted child ; and the word * grandchildren”
shall be deemed to include the children, whether
adopted or natural-born, of a child whether adopted
or natural-born ; and the expression “ daughter-in-
law” shall be deemed to include the wife of an
adopted son :

And in making grants under this Act, of letters
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of administration with the will annexed or with a
copy of the will annexed, section one hundred and
ninety-five of the said Succession Act shall be con-
strued as if the words “ and in case the Hindd Will¢’
Act had not been passed” were added thereto ; and
section one hundred and ninety-eight of the said
Succession Act shall be construed as if, after the
word “ intestate,” the words “ and the Hindd Wills’
Act had not been passed” were inserted ; and sections
two hundred and thirty and two hundred and thirty-
one of the said Succession Act shall be construed as
if the words ¢ if the Hindd Wills’ Act had not been
passed” were added thereto, respectively.

—_— .

CHAPTER VL
INHERITANCE. " ) :

184. For the purposes of this Chapter ¢ Death”
means—

i. Physical death ;¥ or
ii. Renunciation of worldly concerns ; or
iii. Absence from the family for a period long
enough to support the presumption that
the absentee 1s dead or has abdicated his
rights.® 4
[(@) “ Unexpiated degradation for crime” is mentioned in Str., 122,

as equivalent to death : but this cannot be regarded as a rule of law,
since the passing of Act XXI of 1850.

(2) Mr. Strange, § 303, says that the presumption arises, if the
absentee is not above 30 when he is missing, after 20 years’ absence
without the absentee being heard of : if between 30 and 60, after 15
years’ absence; if above 60, after 12 years’ absence. See Evidence
Act, 8.107.]

“The deceased” means the person from whom
inheritance is claimed.
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Except when the contrary is expressed or appears
from the context, “son” means a legitimate son, and
includes an adopted son; daughter means a legiti-
mate daughter ; “grandson” means son’s son ; ‘‘ great-
grandson” means son’s son’s son.

“Legitimate” means “born during the continuance
of a marriage between the mother and a man to whom
she is at the time of the birth legally marriedaccord-
ing to the rules regulating marriage in the caste or
sect to which he belongs, or within 280 days after
the discontinuance of such a marriage.”

A child, born in wedlock, is not rendered 1ille-
gitimate by the fact that he was .p 3 11 4,
begotten before marrjage.* 283

INHERITANCE BY Sons, GRrANDSONS, &o.

185. On the death of a co-parcener, leaving a son,
the interest of such co-parcener in the joint property
of the family vests in such son, or, if he leaves more
sons than one, in such sons in equal shares.

This rule applies whether the joint family consist
of the father and sons alone, or of the father, the
father’s sons, the father’s brothers and other co-par-
ceners.

Illustration,
A The deceased—B co-parcener with A.

A and B are undivided brothers: A dies leaving C and D, his
undivided sons, and B his undivided brother. A’s undivided interest
in the joint property vests in C and D.

186. Ifany suchson hasdiedbefore the deceased,
leaving a son, the interest of the son so dying in the
Joint property vests in his son, or, if he leaves more
sons than one, in such sons in equal shares.
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Tllustration,
A The Deceased—B co-parcener with A.

C 1 % dies before A’s death.

I 1

F G

A and B are undivided brothers; A dies, leaving C and D, two
song, and F and G sons of a third son. Both sons and grandsons
are undivided. A’s interest in the joint property vests in C,D and
F and G ; C becoming entitled to an undivided a third of the father’s
interest, D a third, and F and G each a sixth.

187. If any such son and the son of such son
(grandson of the deceased) have died before the
deceased, and such grandson of the deceased has left -
an undivided son, the interest of the grandson so
dying in his grandfather’s estate vests in his son,
(the great-grandson of the deceased) or if there be
more such sons than one, then in such sons, (great-
grandsons of the deceased), in equal shares.

Tlustration.
A The deceased—B, co-parcener with A,

| L -

(8] ;}diea before A. F dies before A.
|
H dies before A.

I

A dies, leaving two undivided sons O and D, G, the son of hias
third son E, and I the grandson of a 4th son, F, deceagsed: A’s
interest in the joint property vests in O, D, G and I, each becoming
entitled to one-fourth of the deceased’s interest.

188. The son of .a great-grandson does not
succeed to his great-grandfather’s father's estate,
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although his great-grandfather, grandfather and
father are no longer living at the time of his great-
grandfather’s father’s decease.

Ilustration.

X A the deceased—B, co-parcener with A.
A’s widow I

-C D E dies before A. L dies before A.

F G dies before A. l‘[ do.
|
0 N do.

.

A dies leaving two sons C and D, F a grandson, O a great-grand-
son, and P the son of a great-grandson. A’s interest inthe joint
estate vests in C, D, F and O; P is not entitled to succeed along
with C, D, F and O, though his father, grandfather and great-

dfather are dead at the time of A’s decease. C and D will take
each a third of A’s interest, F and O each one-sixth. P will be
entitled to maintenance, and would in failure of
nearer kinsmen be entitled to inherit as a remoter ~ St*- Man., § 323.
Sapinda.*

[1f A left only X, his widow, and P, X would ;
succeed to him go the exclusion of P.J# ¢ 8tr. Man., §3%.

ExceptiON.

188a. When property descends to the heirs of a
person in consequence of such person’s long absence
raising a presumption of his death or abdication,
the right to succeed as a lineal descendant does not
stop at the fourth degree, viz., the great-grandsons,
but extends to the seventh, viz., the great-grandsons
of great-grandsons.

This rule does not apply in cases in which it
is shown that the son, grandson and
great-grandson died previous to the *OCcle Dis IL
deceased. * '
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Tllustration.
A the deceased.

.

M Qe bt D

B and C are sons of A, the deceased: C has previomus to A’s
decease gone abroad and remained an absentee : H will be entitled
to represent his ancestor in succeeding, along with B and his
descendants, to A’s estate unless B can prove that C, D and E pre-.
deceased A. )

ILLEGITIMACY.
189. Illegitima.te children are ., M., 295,
entitled to maintenance out of the joint 7ML 4, .
roperty, but donot, except as provided 11 L. R.'(®),
in the sections 191—193, inherit.* L

190. A son, whether legitimate or not, of an
illegitimate son has no claim to a share in the estate
of his father’s natural father, but is entitled to main-
tenance out of the joint property. o

Tllegitimacy is not, in the absence of special
custom, an absolute disqualification for caste, so
as to affect the relations of life, not
only of the illegitimate person but of *1M,45
that person’s legitimate offspring.* 1AL A

[An illegitimate child begotten by an European “8

on a Hindu woman and brought up in the Nt
mother’s religion, is & Hindu.] 8M.1 A, 400.

RULE As To ILLEGITIMACY AMONGST SUDRAS.

191. Amongst Sudras, if there be in the same
family an illegitimate son and a legitimate son or
18
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grandson or great-grandson [or widow |V or daughter
or daughter’s son, the illegitimate son is, subject to the
conditions in the next following paragraph contain-
ed, entitled to half the share to which he would, if
legitimate, be entitled in all property .
which comes by direct lineal descent *43L-24 o
from his natural father. * T

This rule applies only to such illegitimate sons as
are the offspring of a cohabitation which is conti-
nuous and neither adulterous nor incestuous, and in
which the mother is either unmarried, or a widow,
or has been openly divorced by her husband.®

[ It does mnot appear to be settled whether a widow
" would in such a case take the whole, half or nothing. In Rama-
many Ammal v. Kolandi Nachiar, the High Court decided that
a widow’s title was at any rate superior to a
daughter’s. This judgment however was reversed *14 M. I A., 346.
on the facts in the Privy Council.*

(2) But see 1 I. L. R,, (C) 1, where Mitter, J. confines the right to
illegitimate sons of a Sudra by a female slave or a female slave of his
slave, and compare therewith 1l I. L. R., (B),97. As to the meaning
of “slave” see 4 M., 204; 8 M., 142; 11 L. R,, (B), 97. See 2 M,,
293, [on appeal12 M. 1. A., 203,] where the illegitimate child of a
Sudra by a concubine, not. being a female slave, was held entitled to
maintenance. ]

192. An illegitimate son has under such
circumstances a claim to property which comes
by collateral descent to his natural father in his
life-time, but not to property which
comes by collateral descent to the *Nort,499.
family after the father’s death.*

Tllustration.
A—B, brother of A.

C D E
A dies leaving C and D legitimate sons, E an illegitimate son, and
B a brother. B’s estate subsequently becomes divisible between A’s

children : E has no claim to a share.

193. If in such a family there is no son, grand-
son, great-grandson, [widow]" daughter or daughter’s
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son, an illegitimate son is entitled to the same share
of all property, which comes by direct lineal descent
from his father, as that to which he would be entitled
if he were legitimate, 7. e. he will take the whole.

[@®) See note to Section 191.]

194. An illegitimate son cannot enforce parti-
tion of his natural father’s.estate.

Sons BY DIFFERENT WIVES.

195. Where the deceased has left sons by more
wives than one, his interest in the joint estate vests
in such sons equally, irrespective of the mothers.

Tllustration.
A
1st wife | 2nd wife
. B, C, D E
A dies, leaving B, C and D, sons by first wife, and E, a son by his

2nd wife; A’s interest vests in B, C, D and E, in equal shares, each
being entitled to a fourth. ;

[In the case of an impartible Zemindary the first-born-son inherits,
i{‘ tlie Amo;l;glis be of equal caste. 3 M., 75, confirmed on appeal, 14

VESTING OF ESTATE IN CO-PARCENERS.

196. The interest in the joint estate enjoyed
Rule of inherit- by a deceased co-parcener, dying with-
anoemoere family  out son, grandson or great-grandson,
copareeners e vests in the other co-parceners, if

ed’s children, there are any.

In such case the widow of the deceased co-parce-
ner is entitled merely to maintenance out of the
joint property ; but she is entitled to
succeed to her husband’s self-acquired 5 14, s30.
property.*
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RuLe or DistriBUTION AMONG CO-PARCENERS.

197. The property, which under the last pre-
e of distr ceding section vests in the co-parce-
of distri- . . o .
bution smongstoo- Ne€rs, is divisible amongst them pro-
parceners. portionately with reference to their
relationship to the common ancestor, sons, grandsons
and great-grandsons, as the case may be, being
entitled to succeed per stirpes to the share to which
the father, grandfather or great-grand-

father respectively was entitled.* ¢ Str., 187.

[The rules governing the partition of joint property are considered
in detail in Chapter VIII. The general principle is that stated in
the section: there are provisions in favor of minor co-parceners,
whose share is to be preserved,*® an after-born , g 1gg
gon conceived at the time of partition, who must ”
be provided for by contributiont—absent co-parce- 4 g g9
ners, whose representatives to the seventh gene- vy
ration represent them,} and the discharge of famil 1 Str., 188
liabilities previous to partition.§ In casesiu whic § Str., 191
a rule of primogeniture prevails, and there is conse- o
quently no partition, a co-parcener, claiming to inherit, would have
to show that the estate claimed was a family pos-
gession in the time of the common ancestor through | 6 M., 93.
whom he claims.||]

INHERITANCE BY WiDoW.

198. If the deceased leaves no son, grandson,

Estate of .the great-grandson or other co-parcener,his
widow. property vests, for a life estate, in his
widow living at his death, whether she be childless
or not,* and if there be 4y 995
Right of wldows.  ynore such widows than 2 Bom., 10.
one, then in such widows, jointly in equal shares,
with a right of survivorship between
them t® ) tau,

.

[But when there are two widows, one childless and
Preforential OD€ with a daughter, the widow with
right of widow the daughter takes the immoveable
th s dsughter.  property of the husband, and both
widows share his moveable property equally.®]
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Tllustrations.

(a.) A and B are two undivided brothers; A dies and subse-
quently B, each without co-parceners but leaving a widow: A’s
widow is entitled only to maintenance, B’s widow is entitled to
succeed to the property on B’s death.

(b)) A, being without co-parceners, had two wives, B and C:
C pre-deceased A, leaving two daughters D and E; B was childless.
On the death of A without a co-parcener B would succeed to A’s

roperty in preference to D and E* [Butif Chad
geen alive at A’s death, she would have taken a life 1M, 2233,
estate in the whole of his immovéable Eroperty, and would have
shared the moveable property equally with B. 3)]

[® This right of survivorship among the widows excludes the right
of the daughter of a deceased widow to inherit.*
In 3 M., 268, two widows, who had inherited their uM AI Aé’6437'
husband’s property, got a decree dividing it and CE
lived separately. It was held that what they divided was their joint
estate and that the portion enjoyed by the one of them who died first,
passed (clm her death to the survivor, not to the daughter of the
deceased.

(2 There is some doubt whether the rule expressed in the second
paragraph of the section is law. It is affirmed by g¢ wap, 5327
Sir W. f[acnaghten, in reliance on s passage in the Thom, Man., §173.
Smrita Chandrica. The doctrine is laid down in ., 268.
Sarasvrati Velasa: but there is no trace of it in the Mac. H. L., 2nd
Mitakshara. . ed., 21

(%) The correctness of the latter part of this illustration depends
on the point mentioned in note (2).f

199. Where there is an adopted son who sur-
Right of widow Vives his father, the widow of such
of adopted son.  adopted son succeeds in preference to
the widow of the adoptive father : but 1fP the adopted
son dies before his adoptive father the ;5 5 p_ 24
widow of the adoptive father succeeds.® Nort., 861,

200. In order to be competent to succeed to her
late husband’s property, a widow must have been
chaste during marriage. When once she has
succeeded to such property, her interest o 3m g5 300
cannot be divested on the ground of 3B, (AC.J,)
unchastity subsequent to the husband’s 53, 1.
death, * 188, 1.
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[Sir T. Strange 1, 136, mentions loss of caste, unexpiated by penance
and unredeemed by atonement, as divesting the widow’s estate:
but loss of caste could not have this effect since Act XXI of 1850.
Different opinions have been expressed as to the construction of
Act XXI of 1850. See judgment of Sir Lawrence Peelin 2 T.and B.,
300, and 14 S. D. A. (1858), 1895, and 5 B. L. R., 491, and note to
section 6, ante page 7.

The nature of the widow’s estate is described in Ch. V.]

901. Inestatesin which the rule of primogeniture
revails, the next collateral male heir .
hﬁﬂaﬁfgﬁﬁﬁ succeeds, in the absence of a contrary
byaruleofprimo-  cugtom, to the last holder, dying
geniture. . . . .
without male issue, in

preference to the widow or daughters *3r1. 4, 2o.
of the deceased.*

202. The persons entitled to succeed on the ex-
piration of the widow’s estate are the heirs of the last
full owner surviving at the widow’s decease. If
an heir of the last full owner die between such
owner’s death and the widow’s death, his descend-
ants cannot claim by right of succession in preference
to or along with a nearer heir. :

Tllustration.
B, A’s Brother—-—A The deceased=C, A’s younger Brother.
A’s widow.
D, A’s Brother’s
Son

A, B and C are separated brothers: B, A’s elder brother, dies
after A and before A’s widow. C will be entitled on the death of
A’s widow to succeed to A’s estate to the exclusion of D.

INHERITANCE BY DAUGHTERS.

203. In default of sons, grandsons, great-grand-
sons and widows, the daughter succeeds to a life
estate in her father’s property.

[It was observed recently in the Privy Council that there is a
great analogy between the case of widows and that
of daughters taking by inheritance, but that the 21, A., 126,
pretension of daughtersisinferior tothatof widows.
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The daughter’s right of inheritance must not, says Sir T. Strange,
be confounded with that of the appointed daughter under the old
law. “That appointment was one of the many substitutions for a
son, and, by a fiction no longer subsisting, regarded as one.”
This custom of appointing a daughter is probably, it was recently
observed in the gudicial Committee, obsolete, no case having
been in modern times considered by the Courts; but at any rate
such an appointment could not be made by the 2L A.. 165 N
sons on begmlf of the father.] s Ay 200

204. When the deceased has left daughters by
more wives than one, his interest vests In such
daughters equally, irrespective of the mothers.

[Tt is said in Str. Man., § 331, that “ Daughters in each class
succeed jointly and share alike. This, however, it must be
remembered relates to succession from the father. Ifthe succession
be derived from the mothers when the father may have had a
plurality of wives, the daughters take by representation according
to their mothers.” Mr. Norton, quoting 1 M., 224, and apparently
adopting Mr. Stokes’ explanation of the above proposition, in his
note (a), 1 M., 224, says that in such cases the daughters take
per stirpes and not per capita. Mr. Strange cites no authority and
gives no reason for the distinction he draws. Setting aside technical
terms of English law as utterly inapplicable and misleading, and
viewing the subject from the stand-point adopted by Holloway, J., in
8 M., 337 et seq., and referred to by the Judicial 6 M., 334
Committee in 2 I. A., 126, the right rule appears to v
be that stated in the section.] :

205. For the purpose of inheritance daughters
are divided into two classes, (1) maiden daughters,
(2) all other daughters.® A daughter of the first of
these two classes inherits to the exclusion of a
daughter of the second class.® [And if a daughter of
the first class marries and has a son, such son
excludes all sisters of his mother who
at the time of the inheritance taking = Nort., s16.
place were not of the first class]. *

[@ Sir T. Strange (p. 138) makes 3 classes, (1) single, (2) married,
provided they are or are like]g to become mothers of sons, (3)
widows. As to the proviso to (2) see note to Section 206. -

(2) This can be regarded as settled law only in Bengal. It appears
to be opposed to the rule laid down in Section 212. See 1 W.and B.,
185; see also the remarks of Scotland, C.J., in 1 M., 332.]
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206. Married daughters and daughters who
are widows succeed irrespectively of the fact of
theirbeing barren or having no male issue.

[Mr. Justice Strarge, §328, 329, puts the order of succession thus:
married daughters with or with the probability of male issue:
widowed daughters with male issue: after them barren married,
and sonless widows. The doetrine however on which the exclusion -
of the sonless daughter rests, viz., that women succeed through their
male issue is discountenanced by the Mitakshara, (Str. 139) and
the rule of exclusion may CPerhaps aﬁp]y only in Bengal. See the
observation of Scotland, C.J.,in 6 M., 331. I have been informed
that the law as stated in the section is customary in this Presidency.]

20'7. The daughters of each class hold their

Daughtery estate jointly; the share of any

te. daughter dying vests in the sur-
viving daughter or daughters of the same class,
and descends to daughters of the next class only
when all the daughters of the prior class are exhaust-
ed. In each class a daughter who has not been
endowed on marriage, succeeds in preference to a
daughter who has been so endowed.

208. Property which thus descends to a daugh-

Property in- ter 1s not Stridhana ; her interest in 1t

Horited by o isthe same as that of a widow in pro-

stridhana. perty to which she succeeds. The right

of managing it belongs to her husband ; but he can

gpgropria.te it only fgor the performance of some

:in ispensable duty or under circumstances of extreme
istress.

[The doctrine that property to which a daughter succeeds is not
Stridhana, is affirmed by Jimuta-Vabana, but Sir T. Strange says
*according to Southern authorities it is Stridhana and descends
accordingly.” See also Macn. Prin. H. L., 22. This however is
contrary to the definition given of Stridhana in Ch. III. See the
remarks of Sausse, . J., 9 M. I. A.,528. Her estate is onlya
qualified estate, and the property inherited by :
her from her father descends, on her death to %":‘;1432
the heirs of her father, and not to her own heirs. g 1. 4. 528
14 B. L. R, 235.] T

209. The daughter succeeds on the death of her
father’s widow, notwithstanding that

. ® Nort., 512.
such widow be not her mother.* ’
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210. The rule laid down in Section 201 may

Exclusion of €Xclude a daughter’s succession in the

e vaen case of. an estate in which the rule of
Provails. primogeniture prevails.

®
INHERITANCE BY DAUGHTER’S SON.

211. In default of daughters competent to
Daughter's son Succeed,the daughter’s son succeeds. If
sucoeeds. there are more such sens than one, the
interest of the deceased vests in them .gy 55

uotin,
equally, irrespective of the mothers.* 3B.8.D., 100,

., 100,

Tllustration.
A, the deceased.

| |
1st daughter. 2nd dm'xghber. 3rd daughter.
B C D

Son Sons Sons

E F,G HILJ
E, F, G, H, I and J, all take equal shares in the property of their
" maternal grandfather A.

212. A daughter’s son does not succeed to his
Daughter's son Maternal grandfather’s estate so long
Bt hrnlGes 88 any daughter mot
daughters. disqualified, In whom a +21 a,12. .
right of inheritance has oncé vested, Yotz

survives.*

Tllustration.
A the deceased. B widow of A.

1st daughter. D 2nd daughter.

Plaintiff.
[The plaintiff first contended that, D having become a childless
widow after the death of B and in the lifetime of C, plaintiff’s mother,
the whole property accrued to C. But the Judicial Committee held

14
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that the right to inherit vested in. the sisters jointly, both of them
being at the mother’s death young married women likely to have
sons ; and that the right, once vested by inheritance in & daughter, did
not cease till her death, notwithstanding her becoming barren or a
sonless widow. Plaintiff next conuendeg that, as at the time of C’s
death, D was a childless widow, one half of the estate, which de-
scended to the sisters jointly, descended to him. TUpon this it was
held that t® estate descended to the two sisters jointly, and passed
bg survivorship t@ D on her sister’s.death notwithstanding her dis-
ability at that time to inherit, and consequently that plaintiff could
not claim a half in respect of his mother.

This illustration is "inapplicable in Madras, if the rule laid
down in Section 206, viz., that barrenness does not disqualify a
daughter for succession, is held to be law.]

Daughters 213. Daughtérs’ daughters do not
daughter ex- gucceed to the property of their
cluded. <

maternal grandfather.

INHERITANCE BY PARENTS.

214. In default of daughter’s sons the mother™
Whenthemother SUCCe€ds to her sons’ property. A
succeeds. step-mother does not suc-
ceed to the property of her step-son.* "8t 14

215. The interest of the mother in property, to

Nature of which she thus succeeds, 1s the same

mother’s interest. g5 that of a widow in property of her
late husband to which she succeeds.®

She has a_life-interest but no power *323, 402
of alienation, except under the pre- 8. A, 500.
scribed circumstances, for any period  Nort, 55.

beyond her life estate.

Whenthofather  216. In default of the mother, the
succeeds. father succeeds.

[Sir T. Strange mentions (143) that according to the Bengal School
the father takes before the mother; and the order of the two, even in
cases governed by the Mitakshara, appears to be a matter of some
uncertainty. Thereis also another view, viz., that on failure of the
mother, not the father, but the maternal grandmother succeeds
excluding the father altogether. Sir T. Strange, however, appears
to consider the father’s claim preferable. See also Nort., 556.f




BEC, 213—221.] ' INHERITANCE. 107

INHERITANCE BY BrOTHERS, BROTHERS' SoONS, &cC.

217. In default of parents, the brothers of
When brothers D€ Whole blood succeed in equal
suoceed. shares.

[As to the right of an uterine brother to succeed before a half-
brother under the Dhyabhaga, see 1 I. L. R., (C), 27.]

218. In default of brothers of
When half- the whole blood, half- *str, 144.
brothers succeed.  |rothers succeed.*®

219. Sisters succeed to their brothers’ pro-
Sisters right to perty only in default of all other
suoceed. relatives,

[Sir T. Strange observes that “the sister, being by her sex no giver
of oblations at periodical obsequies, is excluded.” This rule of exclu-
sion, however, he says, must not be taken as universal, opinions
existing that the term “ brethren” in the enumeration of heirs in the
Mitakshara includes sisters.®* This latter view is
controverted by Jaganatha, who considers the refer- *9 M. 1. A,, 516,
ence to sisters to relate only to their maintenance, 1Macn., 35, note.
nuptial expenses, &c. The right to succeed as de-
scribed in the section is affirmed by a text of Menu and Apastamba. In
8 M., 88, it was laid down that a sister might succeed to her
brother as & Bundhu, though not as a Sapinda, and that she might
challenge alienations in favor of a stranger by her
deceased mother who had succeeded on the death +8 M., 88.
of her son.t]

9220. In default of brothers, sons of brothers of

When sons of the whole blood succeed; and in
brothers succeed.  Jofault of sons ‘of brothers of the
whole blood the sons of half-brothers.

[Sir T. Strange observes that “ a son of a brother of the whole
blood is postponed to his uncle of the half—a preference nevertheless
which has been censured.”]

221. The right of representation does not exist
Norightof re- in the case of brother’s sonms, 7. e., a
Phong B on brother’s son cannot ’clalm to stand
sons. in his deceased father’s
place along with or to the exclusion of *str, 14s.

nearer heirs.*
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TINustration.
A The Deceased. B Brother. C Brother. ’

D

B and C are brothers of A ; if B is dead at the time of the death
of A, C succeeds to A’s property to the exclusion of D,

[Mr. Thomson, § 194, refers to a brother’s son as inheriting along
with his uncle, per stirpes, and says the rule of inheritance per capita
(as to which see Section 222) applies only where the question is as to
the ri§hts of the brother’s sons amongst themselves. * The
Hindu law like the Hindu cosmogony and the Hindu history knows
nothing of individuality”, Holloway, J. points out in 6 lﬁ., 337,
therefore, ‘ there is no succession through any one in Hindu law.”
6 M., 338. The word “ representation” as used by an English lawyer
is misleading when applied to Hindu law, for English and Hindu
views of human relations are utterly dissimilar.]

92929. If there are more brothers’ sons than
, one they inherit equally,
e apita,  iITespectively of their ¢ Nort.,o72.
fathers.®

. Tllustration.
A The Deceased. B Brother. f Brother.
B and C are dead at the time of A’s death.
D,E, F, G, H, all share equally in A’s property.

223. In default of brother’s sons, the sons of
brother’s .sons succeed; the whole

e et blood ‘taking precedence of the half
blood. :

[ Brother’s sons exclude brother’s grandsons

for there is no jus representationis.”’*) * Nort., 573.

ort.,
1W.&B, 133

INHERITANCE BY SISTER’S SONS AND OTHER KINSMEN.

224. [In default of son’s of brother’s sons the

. ... sister's son succeeds. The half-sister’s

sommen LerS  son’ i:akes along with the whole sister’s
son.
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[The Sister’s son was formerly deemed to be excluded under
the Mitakshara Law.* In1l M.I A, 386 it was
held (1) that a sister’s son is not in the line of Stij" 13;.
collateral heirs next after a brother’s son : (2) that 3™ 387
he is not entitled.to succeed as a Bundhu who is 12 M I. A., 448.
capable of inheritance. But his right to a place in
the line has now been affirmed, the enumeration of heirs on the
Mitakshara, on which his exclusion was grounded, being considered
not to be exhaustivet In 6 M., 280, it was ;g o7
held, following 12 M. 1. A., 448, that a sister’s son S
is in the line of heirs. This was all that was necessary for the
decision of the case, as the defendant was admitted to have no title
at all. Innes, J. held that the sister’s son can succeed only as a
Bundhu. His right to the place in the order of succession here
assigned to him has not been judicially affirmed.

See 3 M., 350, where the provisions of the Mitakshara as to succes-
sion on failure of brother’s sons are discussed.] .

225. [Indefault of a sister’s son, | then the father’s
mother succeeds: the father’s step-
pag:::luiox;m 27 mother does not succeed. In default
mother, paternal of the father’s mother, the father’s
grandfather, &.  pother succeeds; then the father’s
brother ; then the father’s brother’s son; then the
father’s brother’s son’s son, the whole brother in each
case taking before the half-brother; g, 14
[thenthe father’s sister’sson succeeds.]*  Nort, 557,

[But in L. R. 2 1. A,, 163 the claim of the father’s sister’s son is’
postponed to that of the great-greatsgrandson of the great-great-
grandfather of the deceased, 55th in the list appended to this Chapter. ]

226. [Indefault of the father’s sisters’s son,] then
Sucosssion by pa- the paternal grandfather’s mother suc-
ternal aunt’s son, ceeds ; then the paternal grandfather’s
&e. father, then the paternal grandfather’s
brother, then the paternal grandfather’s brother’s

son ; then the paternal grandfather’s brother’s son’s
son.

827. The other heirs of the deceased will inherit
Sucoossions in the order set out in the Table of
after paternal IDheritance annexed to this chapter,
grapdfathoers heginning at number 22. The numbers
1 to 21, inclusive, set out the order of

inheritance as laid down in the preceding sections.
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SUCCESSION TO SELF-ACQUIRED PROPERTY.

- 228. Self-acquired property, if undisposed of
Succession  to Py the acquirer, descends to his
self-acquired pro- gons ; in default of a son to the

perty: grandsons, and in default of agrand-
son to the great-grandsons of the , . .
acquirer.* R

229. The sons, grandsons or great-grandsons,
S who thus inherit self-acquired pro-
of :fll“i ‘:rr;gfz:: perty of a co-parcener, take it free
the jointproRerty:  from all the rights which the other
co-parceners may have in the joint

property of the co-parceners.® *9M.L A, 539.

230. On failure of sons, grandsons or great-
Succession  to  STandsons, the self-ac-
self-acquired pro- quired propertydescends
perty. to the widow, and in default of the
widow, or on the expiration of her life estate,
the property descends according to the rule of in-
heritance to family property laid down as to divided
families in the preceding sections.
[In 1 M., 375 it was held that self-acquired Eroperty went, in de-
fault of sons, grandsons or great-grandsons, to the other co-parceners
in preference to the widow. This was over-ruledin 9 M. I. A, 539.

It was observed in this case that the estate which the widow thus
takes is similar to that of a tenant in tail under English Law.]

2 Nort., 502.

INCAPACITY TO INHERIT.

231. The following persons are disqualified for
inheritance. Persons of unsound mind, deaf, dumb,
blind, persons lame on both feet, persons who have
lost both hands, impotent persons, ulcerous lepers,
devotees. '

232. The mental unsoundness sufficient to pro-
duce incapacity to inherit may be something less
than utter mental darkness.* The.

ground for the exclusion of such per- *1M, 24,
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sons is their unfitness for the ordinary intercourse of
life,® and it is with reference to this that the Court
will decide whether a person is of unsound mind.
Imprudence, unthriftiness or profligacy are not
enough to constitute unsoundness of
mind for the purpose of exclusion from
inheritance.t

+1M, 214.

{® Or “ unfitness to perform the customary cere-
monies when the succession takes place.”

It is not necessary that the malady should be
incurable.]

9 B., 198.

.

233. [Except in the case of unsoundness of mind
and of impotence] the defect, in order to disqualify
for inheritance, must have been congenital. A
person who in the course of his life becomes blind,
deaf, lame, &c., though the defect be , . .
incurable, is not thereby disqualified - Nort., 438,
for inheriting.* 148, 213.

[Sir T. Strange appears to consider it doubtful whether in the case

of a madman or impotent person, the defect does not disqualify,
whether it be congenital or not.] ’

234. Vice is no disqualification for inheritance.®
Unchastity in a woman subsequent to her husband’s .
death does not disqualify her for
inheriting either stridhana or other *1LL ®. (Al)
property.*® '

[® This is a departure fromthe law of Menu, who says “ All those
brothers who are addicted to any vice, lose their title to the
inheritance.” Sir T. Strange quotes an observation of Mr. Cole-
brooke to the effect that though the old law as to disinhetitance
cannot be said to be obsolete or to have been abrogated, the Courts
would probably refuse to go into proof  of one of the brethren being

addicted to vice, or profusion or of being guilty of
neglect of obseql’ﬁes or duty towards ancestors.” Str- 169.

(2) This is contrary to the law as laid down by Sir T. Strange, 163.]

235. The disqualifications specified in Section
231, apply equally to both sexes and to an adopted
equally with a natural son. .



" 112 INHERITANCE. [cn. VI

236. The sons, or in default of a son, the grand-
sons, or, in default of sons and grandsons, the great-
grandsons of a disqualified person are entitled to
stand in his place.

23%7. Co-parceners, disqualified for inheriting,
are entitled to maintenance at the family expense.

238. An estate, vested by inheritance in a re-

Estste not ai. moter heir in consequence of the in-
vested byremoval  capacity of a nearer heir, is not di-
Dirth of “uaarer  Vested either by the removal of the
heir. incapacity or by the subsequent birth
of a son of the incapacitated person, if
such son was not born or conceived at

the time of the estate so vesting.*

* Nort., 435.
2 B., (F.B.) 103.

239. If a father separates from his sons, having
Son disqualified. at the time of the partition one son,
o Vbeeed  Who labors under some defect, which
to father. renders him incapable of taking a
share, that son, if the defect should be subsequently
removed, will inherit the whole of the
ghare which his father took upon * Nort

., 4.
1t1 i ., (F.B.) 103.
partition and all his other wealth.* 2B, (F.B.) 10

240. A person disqualified for inheritance  is not
Disqualifiedper- thereby incapacitated fortaking by gift,
gift, &o. tske b will, or other mode of acquisition.
241. No right of inheritance is impaired or in
any way affected by renunciation of or exclusion from
the communion of any religion, or by actxx10f1850.
deprivation of caste.* See note to . 6.

Svuccession To Dancine WOMEN.

242. The succession to dancing women is the
ordinary succession of Hindu heirs to family property,
except that daughters are placed before sons in the
order of succession.
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Tllustration.

A and B, two sisters, succeed to the property of their mother. A
dies leaving a daughter C: C succeeds to her
mother’s joint interest with B; the whole estate 5 M., 161
" does not go by survivorship to B.

[It was assumed- in 2 M., 202, as well recognized law, that the
children of a prostitute succeed to their mother’s property ; reference
was also e to the doctrine that in such cases the prostitute
daughters succeed in priority to children who are not prostitutes.]

SvuccessioNn T0 ProPERTY OF DEVOTEES.

9243. Mendicants, Devotees and members of
various religious orders have special customary rules
of descent for such property as they

- * Str., 150.
possess, which must be ascertaine 1 I",f"gjﬁg?'
~ from the facts of each case.* : ot

[Sir T. Strange mentions the case of the religious order of
Sunyasis or Gosains, who, being bound to celibacy can have no
natural lineal heirs and whose property accordingly descends to
their “ chelas” or adopted pupils.%

EscHEAT.

244. The property of a person, whether Brah-
Descent of INin or of any other caste, who dies
roperty of heir- without heirs, lineal or collateral, and
without having alienated
his property by will or otherwise, *sM.L A, 50.

passes to the sovereign power.*

Property which so passes is said to escheat. |

245. Property which escheats passes to the

Eschested pro- (GOvernment subject to all the charges
orty remains sib-  with which previous owners have

rances. legally incumbered it.

Illustration.

A widow having mortgaged her husband’s estate for advances for
which she was entitled to alienate the estate as against the next
heirs of her husband, if any such had existed, the Crown, on the
widow’s death, takes the property by escheat. In such a case the
mortgagee is entitled to hold the estate against
the Crown as a security for so muchof the mortgage *11M.I A., 619.
monies advanced and interest as remained unpa.idg.:

. 15
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246. A mortgagee or other incumbrancer of
property which has escheated must, in order to
establish his charge, prove

(1) that he has a charge on the estate by the act
of a prior owner

(2) that that charge was one which could be
lawfully made binding upon the estate in
the hands of the heirs.

If he proves these facts, the question on whom is
to lie the burthen of proving that payment has not
been made, must be decided according
to the circumstances of the case.*

247. Where the Government takes by escheat,
B it has the same right to impeach an
ight of Govern- . . . .
ment to dispute Unauthorized alienation by a widow as
slienations. the heirsof her husband,
had there been any, would have had.

*11M.I A, 619.

8M. I A, 529.

[4. e. The Crown’s right of escheat is not defeated o4 509,
. by a previous unlawful alienation by the widow.] ’

248. Property of a Brahmin or other person
which escheats does not pass to
ot amei Government charged with an im-

with implied trust  pljed trust in favor of
for Brahmins. p h *3M. L A, 529
Brahmins. * ’

[This point was not necessary to the decision of the case and so
was not laid down: but it appears to be deducible from it.

The superintendence of escheats is vested in the Board of Revenue
by Regulation 7 of 1817.]

249. In suing to establish a title to property
" position of by way of escheat, the Government
Government  in  mygt, as any other suitor in ejectment,
chested property.  gucceed by the strength of its own
title, and the person, against whom the suit is

brought, may defend his possession, not only by
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proof of his own title, but by setting

. Nl . *12M. L A, 448.
up any jus tertii which may exist.*

[The Government will be estopped in a suit for possession of a
Polliam as an escheat for want of male heirs, by acquiescence in the
right of female succession to the Polliam ; 9 M. I. A., 446 ; and by its
relinquishment of rights to property to which it would otherwise be
entitled by way of an escheat, 11 B., 144.]

[TaBLE oF SuccessioN To JOINT PROPERTY IN A Divibep Famiry.]
 Sapindas.*

Son Includes an adopted son.

Grandson ... do.

Grandson’s son. do.

‘Widow.

Daughters. 1st unmarried, 2nd married. If the competition

lie between an enriched and an unprovided daughter ; 1st,
the unprovided ; 2nd, the enriched daughter.

No preference is given to a daughter who has or is likely
to émve a son over a daughter who is barren or a childless
widow.

Daughter’s son. “Daughtér’s son’ here does
not include daughter’s adopted son.* ¥ TM, 245

Mother. The step-mother has no right to inherit.
Father. )
Brothers. 1st brothers of the whole blood, 2nd half-brothers.

Brother’s sons, 1st whole brother’s sons, 2nd half-brother’s
sons.

11. Brother’s son’s son. 1st whole brother’s son’s sons, 2nd half-
brother’s son’s sons.

12. Father’s mother.
13. Father’s father.
14. TFather’s brothers. 1st whole brothers, 2nd half-brothers.

15. Father’s brother’s sons. 1st whole brother’s sons, 2nd half-
brother’s sons. A re-united half-brother and a divided
whole brother inherit equally.

16. Father’s brother’s son’s sons. 1st whole brother’s son’s sons,
2nd half-brother’s son’s sons.

G 00 B0

.

Soon o

1

*® These Tables have been drawn up for me by Mr. Rama Row, Vakeel of the High
C’o?{tﬁ to wl?oce aasistance and advice I have frequently been indebted in the p ti
o work. .

The Sapindas, says Mr. Strange,* ‘“ extend to the sixth male in direct descent from the
person to be traced from, and the sixth male in direct ascent and Str. M: § 310
the direct male descendants of these latter to the 6th degree.” The « Man., .
wife, daughters and dmghh\"s sons, the mother'and the paternal grandmother are also, he
says, emb d g the Sapind The nearer S8apindas are (§ 311) the three in direct
descent from the person to be traced from and the three in ascent above him and their
d dants to the d degree. The rest are the remoter Sapindas, -
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17.

18
19.

20,
21.
22.
23.

24.
25,

26.
27.

28.
29,
80
31
s2.

34.

35.
36.

37.
89.
41.

42.
43.

INHERITANCE. [cH. VL.

Father’s father’s mother. The step-mother has no right to
inherit. .

Father’s father’s father.

Father’s father’s brothers. 1st whole brothers, 2nd half-
brothers.

Father’s father’s brother’s sons. 1st whole brother’s sons, 2nd
half-brother’s sons.

Father’s father’s brother’s son’s sons. 1st whole brother’s
son’s sons, 2nd half-brother’s son’s sons.

Grandson’s grandsons.

Grandson’s grandson’s sons.

Grandson’s gra.ndson 's son’s sons.

Brother’s son’s son’s sons (11) 1st whole brother's etc., 2nd
alf-brother’s etc.

Brother’s son’s son’s son’s sons... do. do. -
Brother’s son’s son’s son’s son’s

sons. do. do.
Father’s brother’s son’s son’s sons

17)... do. do.
Father’s brother’s son’s son’s son’s

sons... . . do. do.
Father s brother’s son’s son’s son’s

son’s sons . do. do.
Father’s father’s brother s son’s

son’s sons (23) ... do. do.
Father s father s brother’s son’s

son’s son’s sons ... ee do. do.
Fa.t.her s father s brother’s son’s

son’s son’s son’s sons ... do. do.

Father’s father’s father’s mother
(19) Not-step-mother.

Father’sfather’sfather’s father (20)
Father’s father’s father’s father’s

sons. . do. do.
Fsther 8 father 8 father 8 fat.her 8

son’s sons ... . do. do.
Fat.her (] father s father s father s

son’s son’s sOons ... _ do. do.

Father’s father’s father’s fa.ther s

. mother. Not-step-mother.

Father’s father’s father’s father’s

father.
Father’s father’s fa.ther’s father’s :

father’s sons do. do.
Father’s fat.her s father’s fa.ther s

father’s son’s sons do. do.

Father’s father 8 father s fat.her s
“father’s son’s son’s sons.. do. ~ do.
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4.
45.
46,
47.
48,
49,
50.
51
2.
53.

54.

5.

57.

58.

59.
60.
61.
62.

68.

64.

65.

66.
67.

INHERITANCE.

Father’s father’s father’s father’s
father’s mother.

Father’s father’s father’s father’s
father’s father.

Father’s father’s father’s father’s
father’s father’s sons. ...

Father’s father’s father’s father’s
father’s father’s son’s sons
Father’s father’s father’s father’s
father’s father’s son’s son’s sons.
Father’s father’s father’s father’s
son’s son’s son’s son’s sons (38).
Father’s father’s father’s father’s
son’s son’s son’s son’s sons
Father’s father’s father’s father’s
son’s son’s son’s son’s son’s sons.
Father’s father’s father’s father’s
father’s son’s son’s son’s sons (43)
Father’s father’s father’s father’s
father’s son’s son’s son's son’s
sons... .. e

Father’s fnther 8 fatber ] father 's
father s son’s son’s son’s son’s
son’s sONS ... ..

Father’s father’s father 8 fat.her (]
father’s father’s son’s son’s son’s
sons (48) ... .o

Father’s father’s father’s father’s
father s father’s son’s son’s son’s
son’s sons ...

Father’s father’s father’s £ather s
father’s father’s son’s son’s sorr’s
son’s son’s sons ...

SaMANODACAS.(1)

Seven generations from (24) exclusive.
Seven generations from (27) exclusive.

Seven generations from (30) exclusive.

Seven generations from (33) exclusive.

Seven generations from (51) exclusive.

Seven generations from (54) exclusive.

Seven generations from (57) exclusive.

Mother of (45)
Father of (45)

The male descendants of (66) up to 13 generations.

117
1st whole, 2nd half,
do. do.
do. do.
do. do.
do. do.
do. do.
do. do.
do. do.
do. do.
do. do.
do. do.
do. do.

(1) The

tn.nge, “ eoxtend to the 6th

Samanodacas,
male below and the sixth sbovo the male Sapindas md the direct Str. Man., § 812.
male desecendants of the latter six to the lixtﬂ
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68. Mother of (66) ’
. 69. TFather of (66)
70." The male descendants of (69) up to 13 generations.
Similarly up to 13th grandfather exclusive.

BHANDO0S.(2)

Sister’s son.

Father’s sister’s son.

Maternal grandmother.

Maternal grandfather.

Maternal grandfather’s sons.

Maternal grandfather’s son’s sons.
Maternal grandfather’s son’s son’s sons,

Maternal grandfather’s daughter’s sons 4. e., sons of mother’s
sister.

9. Maternal grandfather’s mother.
10. Maternal grandfather’s father.
11. Maternal grandfather’s father’s sons.
12. Maternal grandfather’s father’s son’s sons.
13. Maternal grandfather’s father’s son’s son’s sons.
14. Maternal grandfather’s father’s mother.
15. Maternal grandfather’s father’s father.
16, Maternal grandfather’s father’s father’s sons.
17. Maternal grandfather’s father’s father’s son’s sons.
18. Maternal grandfather’s father’s father’s son’s son’s sons.
19. Father’s father’s sister’s sons.
20. Father’s maternal grandmother.
21. Father’s maternal grandfather.
22. Father’s maternal grandfather’s sons.
23. Father’s maternal grandfather’s son’s sons.
24. Father’s maternal grandfather’s son’s son’s sons.
25. Mother of 21.
26. TFather of 21.
27. Sons of 26.
28. Grandsons of 26.
29. Great-grandsons of 26.
80. Mother of 26.

(2) The Bhandoos, are according to Mr. Strange, * of three kinds : namely, such-as are
in gsmllel grade to the individual himself, who are the sons of his father’s sister, the sons
- of his mother’s sister and the sons of his maternal uncle : such as are parallel to his father,
who are the sons of his father’s .;lntemnl aunt, the sons of his father’s maternal annt and
the sons of his father's maternal uncle : and such as are parallel to :
his mother, who are the sons of her paternal aunt, the sons of her .

m aunt and_the sons of her maternal uncle. These stand ° Str- Man., § 814.
relatively to each other as above arranged.”*

PN o
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31.
32.
33.
34.
35.
36.
37.
38.
39.

Father of 26.

Sons of 31.

Grandsons of 31.
Great-grandsons of 31.

Mother’s father’s sister’s sons.
Mother’s mother’s sister’s sons.
Mother’s mother’s brother.
Mother’s mother’s brother’s sons.
The sister.

II.

TABLE OF SUCCBSSION TO STRIDHANA OF A WOMAN MABRIED IN ANY

bt ek ek b ok ek ik
NP OO0 ND S W

18.
19.
20.
21.

OF THE APPROVED FORMS OF MARRIAGE.
Daughter  (a) unmarried first.
(b) unendowed.
Daughter’s daughter,

[t there be several grand-dauglllxters, children of different mothers and
31 1]n number, shares should be allotted to them through their
ers.

Daughter’s son.
Son.
Son’s son.
Son’s son’s son.
Husband. .
Daughter of a co-wife (rival-wife.)
Daughter of the daughter of a co-wife,
Son of the daughter of a co-wife.
Co-wife’s son.
Co-wife’s son’s son.
Co-wife’s son’s son’s son.
Husband’s brother.
Husband’s brother’s son.
Husband’s sister’s son.
Brother.
T erooms fon. e prrahass of homsehald mbonsiln catsle, Ko oot os
an exoeption to the brother in the first instance.
Brother’s son.
Sister’s son.
Husband’s mother.
Husband’s father.
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22.
23.
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Husband’s father’s mother.
Husband’s father’s father.

In this manner the property passes to the Sapindas, &c., of the hus-
band

IIL

TABLE OF SUCCESSION TO STRIDHANA OF A WOMAN MARBIED IN ANY OF

© 00 N O TR L0101

—
e

e
o

13.
14.
15.

1.

THE DISAPPROVED SPECIES OF MARRIAGE.

Asin II.

Mother.

Father.

Brother. (a) Full brother. (b) Half brother.

Brother’s son. (a) Full brother’s son. (b) Half brother’s.

son.
. Brother’s son’s son.

Father’s daughter’s son. (a) Full sister’s son first.
(b) Half-sister’s son.

Father’s mother. '

Father’s father.

Father's father’s son.

Inftail manner the property passes to the Sapindas, &c., of the
ather.

In default of all the kinsmen of her father, the property will devolve
upon the husband and his heirs as in Table II.

TABLE OF SUCCESSION TO THE PROPERTY OF A FEMALB DYING
UNMARRIED. =

Iv.
Brother. (a) Full brother first (b) Half-brother.

2. Mother.

S
4.

Father.
Her nearest kindred.

In this manner the property passes to the Sapindas, &o., of the father,

[Where the tﬁiﬂ is affianced and dies before the completion of the
marriage the bridegroom’s presents are to be returned to him and
he is to pay the charges on both sides, The remainder of the
property given to the girl or inherited by her goes as above.]
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CHAPTER VIL
ADOPTION. :
This Chapter is divided into 5 parts, viz. ;
Part I.—Who may adopt.
Part II.—Who may give in adoption.
Part II11.—Who may be adopted.
Part IV.—Requisites for a valid adoption.
Part V.—Rights and liabilities of an adopted son.

—_——
PART I.

‘WHo MAY ADOPT.

250. A man who is without a son, grandson or
great-grandson, natural or adopted,
Man without Jegally qualified for the = 1sir., 77 & 124,
adopt. performance of the {M¥ Il'of‘- L
funeral rites which a son  11B., 31
customarily performs for the father, may adopt.*

TUustration.

A man whose only son has become an out-caste, and who has no
grandson or great-grandson capable of Berformmg * 18, 7.
the customary funeral rites, may adopt.

251. If a man’s wife is pregnant
he is not sonless within the mea.nmg *M. 8. D for1860,
of the above rule.*

Bahelor o . 2D2 A man is not disqualified
widower ~may from adopting by reason
adopt. of his being unmarried - * 23 3.

] 40 270,
or a widower.* ’

253. A lunatic cannot adoFt. A leper or
Lunstic cannot Other person similarly disqualified, can
adopt. adopt after performance

* Rat, 14,16,
of the rites necessary for purification.* Fat. 14,

75[:]|3ut the widow of one who was dumb or mad may adopt. Section
' 16
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'254. An adoption, which isinvalid on account of
Inoalid adonts the adopter having a son alive at the
not validated by time of the adoption,
desth of natural does not become valid ¢ Nort, I
‘ by the subsequentdeath M P+ 1%%

of such son.*

255. A minor is not on account of minority

Adoption by disqualified from adopting : but per-
minor. sons subject to the Court
of Wards can adopt only in accordance * Nert.77.
with the rules prescribed by law for 31 °a,72""
persons so subject.* ‘

[Bengal thigulation 10 of 1793, section 33, declares that “no
adoption by disqualified landholders is to be deemed valid with-
out the previous consent of the Court of Wards, on application

made to them through the Collector.” Madras Regulation 5 of
1804 contains no such provision.] :

266. A woman cannot adopt otherwise than
Adoption by With the consent of her husband, or
woman. on his behalf as provided

. . * 1 8tr., 79.
in Section 258.% ?

ExcepriON.

25%. [A dancing girl who is daughterless may
Adoption by adopt, but only with the permission
Dancing girl. of the pagoda to which she is attached ;

and she can adopt only a daughter. «2am,se.

- havi N : Nort., 77.
Her having a son or not is immaterial Str Bian, 496

to the validity of the adoption.*]

[In a suit by an ad:s»ted daughter of a dancing girl for a division
and a share of her adoptive mother’s property the Madras High
Court (Sir W. Morgan, C.J. and Holloway, J.) held that the ordi-
nary Hindu Law of adoption and division was totally inapplicable to
the case of dancing girls. Holloway, J., held that an adoption b{ a
dancing girl being contrary to the criminal law, no personal rights
could flow from such a transaction. 8. 4. No. 579 ofp 1876.]

Adoption by 208 A widow can make a valid
widow, adoption provided that
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(i) she has been expressly autho-
rized by her husband to do so; or

(ii) has obtained the consent of her
husband’s kinsmen as provided in the 1519 & 80.
two sections next following. ’

259. In a joint family the consent of the
Proper kinsmen husband’s father is suffi-
to consent, in an cient. [If such father
undivided family. 1,0 1ot alive the consent of all the
husband’s undivided brothers, who are alive at the

time, is necessary.]

Nort., 84 & 89.

Nort., 89.

[In the case of the Ramnad Zemindari, 2 M., 206, where the widow’s

right of adoption is discussed at length, it was laid down by the
dras High Court that, the consent of the husband was not indis-

pensable, and that if the requirement of the consent of Sapindas
were anything more than a moral precept, the assent of any one of
the Sapindas would suffice. The Judicial Committee of the Privy
Council, (12 M. 1. A, 397) did not accept this view, but held that in
an undivided family, the consent of the father, if he was alive, as
head of the family and natural guardian of the widow, would suffice:
that if there were no father, the consent of all the brothers, who in
default of adoption, would take the husband’s share, would probably be
required: that in cases where the widow inherited the husband’s
separate property (in cases in which the husband had no co-parcener)
there was no ground for holding that the assent of every kinsman,
however remote, was essential : that where there was a father-in-law,
his assent would be enough—that where the father-in-law was not
alive, no inflexible rule could be laid down, but that there must be
such evidence of consent of kinsmen as would suffice to show that
the act was done by the widow in the proper and
bond fide dischar%e of a religious duty and neither *12M.I.A., 397.
capriciously nor from a corrupt motive.*

This question was discussed in 7 M., 305, where the following pro-
positions were laid down by Holloway, J. as the rules properly .
applicable to the case: viz.,

(1) that the adoption bythe widow with the assent of a Sapinda
is a substitute for an actual begetting by a Sapinda:

(2) that the argument by analogy is in favor of the assent of one
Sapinda rather than more;

(3) that proximity to the deceased in respect to rights of pro-
perty is wholly beside the question.

These propositions, however, have not been accepted by the Judi-
cial Committee as a correct exposition of the law. Their Lordships

v
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in the Chinnakemmadi Zemindari appeal (decided
24th March 1876)* adhere to the view expressed S:HCAI’ 11514"3
in 12 M. L A,, 441, that “ positive authority affords AN
a foundation for the doctrine safer than any built
upon speculations touching the natural development of the Hindu
Law, or upon analogies, real or sapposed, between adoptions accord-
ing to the Dattaka form, and the obsolete practice, with which that
form of adoption co-existed, of raising up issue to the deceased hus-
band by carnal intercourse with the widow.” These speculations
their Lordships regard as “inadmissible as a ground for judicial
decision.” The Committee next observe “ that it is extremely doubtful
whether the supposed analogy is sufficient to support Mr. Justice
Holloway’s propositions in their integrity,” inasmuch as it is highly
improbable that at any period of Hindu history, a “widow, desirous
of raising up seed to her husband, was at liberty to invite to her
bed any Sapinda, however remote, at her own discretion; and that
his consent of itself constituted a sufficient authorization of the act.”
Their Lordships go on to say that their view is (following a ruling
of the Travancore High Court) that there must be due assent of the
kindred, and that the authority to the widow to adopt must in the
case of an undivided family be *“ sought within that family.” ¢ What-
ever relates to their commensality and their religious duties and
observances, must be regulated by its members, or by the manager
to whom they have expressly or by implication delegated the task of
regulation.” The widow cannot, therefore, “at her will travel out
of that undivided family and obtain the aathoriza-

tion required from a separate and remote kinsman * 31 A., 190.

of her husband.”*

Their Lordships next object to the distinction taken by Mr. Justice
Holloway that, though the family is undivided, the property was,
owing to the impartible nature of the estate in question, to be held
in severalty—on the ground that it introduces the law of property to
" govern a matter which should be determined by spiritual rather
than temporal considerations.

7y

They also indicate that the mere giving of a child by its father in
reply to a request in which the mother states that she has the
written consent of the husband, is not such an authorization by a
kinsman as would supply the place of the husband’s permission.]

260. Where, in a divided family the widow has

Proper kinsmen (8KED her husband’s separate estate
to consent in » by inheritance, the consent of all the
divided family.  Linsmen is not necessary to validate
an adoption by her. Her father-in-law’s consent
is sufficient. [If there is no father-in-
law, the consent of any one kinsman * 32T\ 397
will suffice.*]

[See note to Section 261.]
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261. There must, however, in any case be such

Bvidence  of ©Vidence of assent on the part of kins-
kinsmen’s assent men as suffices to show that the act is
niecoRRTy- done by the widow in proper and bond
fide discharge of a religious duty and
neither capriciously nor corruptly.*

[In a recent case their Lordships explained that all that the
Committee intended to lay down in 12 M. 1. A., 442 was “that there
should be such proof (not, it was observed, of the widow’s motives,
but) of assent on the part of the Sapindas as should
be sufficient to support the inference that the adop- * Rajah Vellanki
tion was made by the widow, not from capricious  Vencata Kristna
or corrupt motives, or in order to defeat the interest %::1 v v"“‘;;:‘
of this or that Sapinda, but upon a fair consider- i1 .L“l" mé
ation by what may be called a family council, of  others, 28th Nov.
the expediency of substituting an heir by adoption  1876.
to the deceased husband.”*]

*12M. 1. A, 442,

262. Where the husband, after conferring power
) to adopt on his wife, himself adopts,
huadoption .7 his adoption putsan end
power conferred  to the widow’s power of SirF. Mas, 81.
on wife. .
adoption.

263. A widow’s authorization to adopt cannot be
. presumed where a prohibition by the
o o prosumptien  husband (i) has been directly expressed ;
power to adoptin  or (ii) can be inferred from (a) his dis-
é)osition of his property, or (b) the
existence of a descendant in the direct line competent
for the full performance of reli%ious duties, or (c)
other circumstances of the family which afford no
plea for a supersession of heirs on the ground of:
religious obligation to adopt a sen in
order to complete or fulfil defective +12M.1 A, 443.
rveligious rites.*

264 Where the husband’s disposition of his
Where presump-  PTOperty raises a }l))resumption that he
tion of husbands ntended to prohibit adoption by his
intention to pro- R . .
hibit adoption Wwidow in certain cases, and those cases

geaset. are exhausted and no longer apply,
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there will be no presumption that he
intended to prohibit adoption in other =«12M.1.4., 45
cages.* .

Tllustration.

A leaves his estate to his daughters and their issue : this disposi-
tion raises a presumption that A did not intend his widow to adopt
8o long as his daughters or their issue were capable of succeeding.
The daughters, however, all die without issue: there is no longer
any presumption against A’s consent to an adoption by his widow.

265. Consent of kinsmen to an adoption by a
Consent of kins- Widow may be presumed where the
e b e tonoq Ceremonies have been public and in
scquiescence. the presence of the party disputing
the adoption as well as other members of the
family and such disputing party cannot show
that opposition was made to the w;um g p, 15
completion of the act at the time* Nort., 92.

266. A kinsman’s subsequent ratification of an
Ratification by adoption is equivalent to contempo-
insmen. raneous assent. -

Authority need 2017 The authorization of the
notbe written.  widow to adopt need ., g
not be in writing.* TM.I'A., 54, 64.

268. No particular form of authorization to
Form notesen- adOpt 18 requisite. A
tial. will, empowering the * 6Suth, 13
widow to adopt, is a sufficient, autho-  Ned.'st 63.

‘rization.*

269. An authorization given to a widew to adopt
] " conditionally on the
aohomatdiose death of an” adopted or
ifexistingson die; natural son is good ; Nort., 78."
simply  disagree but not an authoriz- JYereveDie,ls..
with him. ation to adopt in the 18D.A,(Beg)

event of disagreement with an exist- Beng. S. D. A,
ing son. (1559), 229

1 Mac., 83, [3rd
edan.
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Tllustration.

A haying a legitimate son alive authorizes his widow to adopt
after his death, on the failure of such son and his issue, and also in
case of the failure of the adopted son and his issue, to adopt another
in his stead. Such an authorization is valid.

[This rule was affirmed in Rajah Vellanki Venkata Kistna Rao ».
Rajah Vellanki Venkata Rama Lukshmi Nursaya, in a judgment
delivered 3rd Nov. 1876.]

270. It is not necessary that the boy to be
Boy need not 2dopted should be speci-
be specified. fied in the authorization 13t X, ofC, 100
to adopt. ’

271. When a boy is specified by the person au-
 Secondadoption  thoTiZing adoption and 1 Morley's Digest,
invalid _under jg actually adopted, the 3 35™ ™
suthority to adopt ., 166.
certsin named power conferred by the Nort., 9.
boy.- authorization is exhausted ,and be-
comes ineffectual to validate a second adoption pur-

porting to be made under it.

272. If, the boy specified by the person authoriz-
) mg adoption die before .5 g p, 100
adopt oo % adoption or become Nort, 54
the child designat-  otherwise unavailable for adoption (as
unsvailable for €. g., by the performance of the
tpotion. Upanayana) the widow may adopt
another child under the authorization.

273. Where a widow adopts under an authority

Adoption by conferred by her hus-

ridow must be 4o band, the child must be

o o aiiopted to him and not to the widow
alone.

274 An adoption by a widow, while she is a
" Adoption by IInor, is not on that 5y, 180,
minorvndowg . a'ccount invalid. Nort,, 77.

(See Section 255 and note thereto, ants page 122, as to adoptions
by persons under the Court of Wards.] '

1 8tr., 79, 80.
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Adoption b
widowptof du.nﬂ‘;
_ man or lunatic.

ADOPTION.

275. The widow of
a dumb man or of a
lunatic may adopt.

[cH. v

1'W. &B., 288
Nort., 77.

276. A widow, to whom a general power of

‘Widownot obliged
to adopt & second
on death of first
son,

Husband’s
authority o¢an
only be for one
adoption.

adoption has been given gy, 45,

by her husband, is not Nort,7s.
obliged to adopt a second son on the
death of the first.

9%7. A husband can authorize
the adoption of only one

. 1 Bourke, 189.
son at a time.

278 Where there are two widows, they may,

Adoption by
two widows.

if so authorized, adopt gy . Mae., 156.
in succession. Nort., 81

279. A widow, refusing to exercise a power of

‘Widow does not
forfeit her inter-
est by refusing to
adopt.

adoption conferred upon ;g (0.0.7.), 8.
her does not thereby for- Nort., 97,
feit her interest in her husband’s estate.

280. Subject to the above conditions a widow

Widow may
adopt at any time.

281.

Widow of pre-
vious male holder
cannotdefeatheirs
of subsequent
male holder by
adoption under
g::eml power

m her husband,

The widow of .a

may adopt at any time g,y of C., 10.
she chooses to do so. Nort., 9.

revious male holder
cannot, by making an adoption on the
strength of a general power given
by her husband, defeat the heirs
of a subsequent male holder who

are in possession with
full rights.*

Illustration.

*10M. 1, A, 279,

A, who has a son B, executes an instrument empowering his wife,
to adopt in the event of his natural son dying, and, in the event

C
of such adopted son’s dying, to adopt others foties

uoties. B sur-

vives A, succeeds, attains full age, marries and dies childless leaving

D his widow and C his mother.
adopt in pursuance of the power given to her by
A, since it would operateas a divestiture of the
inheritance which by the death of B passed to D.*

C cannot now #19Mm.14., 280—
310.

8§ M,, 111
See 1 8tr., 80.
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282. A widow’s right to adopt is .
not affected by the circumstance that Venkata Vﬁl;gi
she takes as heir of a deceased son i‘:‘,};’ﬁﬂg‘:&g&
and not immediately from the hus. Privy Counoil, 5rd
b d 3 Nov. 1876.
and.
—

PART II.
WHO MAY GIVE IN ADOPTION.
283. The right of giving in adoption is, as
between husband and
to g abasght  wife, absolute in the *1su,sL
husband.*

ExcerTION.

If the husband has emigrated or entered a reli-
When wife msy Z10US order or has become an outcaste,
give. . as also in cases of distress or necessity,
the wife’s consent alone will suffice to
validate a gift in adoption.*

284. After the husband’s death a

widow may give her son 1 str, 82.
in adoption.*

* 1 Str., 82.

Widow may give,

9285. Neither an uncle nor an elder brother can
Uncle or elder supply the place of a father for the

brother cannot

give. purpose of giving a boy in adoption.

[On the death of the father, the mother is the only person who can
give her child in adoption. 10 Bom., 285. The natural father and
mother cannot delegate, either jointly or severally, the authority to
give their son in adoption. 10 Bom., 268.]

—__‘.—,..
PART III.
‘WHO MAY BE ADOPTED.

286. The person to be adopted must be of
ad the same class as the
opter and .
adopted should be  adopter, provided such =1 s, s2.
of themmeclas.  an one is to be had.*

17
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287. The person to be adopted must be one
Adosted . with whose natural mother, in her
mo‘f{f, should be Maiden state, the adop- R
3‘"38"“’1° by  ter could have contract- 1M 24

oprer ed a legal marriage.* Nort., 68.

g age.

ExcEepTION.

Amongst Sudras a sister’s son or
a daughter’s son, or a mother’s sister’s «s. . 52201 1875.
son® may be adopted.

Tllustration.

A brother cannot be adopted nor a daughter’s son. A brother-in-
law or a nephew’s son can.

[In 1 M., 424, it was held that in the Andra (Telugu) country a
Brahmin cannot adopt his sister’s son. In this case an alleged
custom, sanctioning such an adoption was not, it appears, made out
to the satisfaction of the Court. The learned Judge, however
(Holloway, J.) lays down that, even if proved, it could not be allow
to over-ride the positive prohibition of the law, especially where the
prohibition is ““ a logical deduction from the nature of the subject to
which it applies.” This doctrine would, I submit, be impossible to
apply to numerous instances in which custom has over-ridden the
distinct prohibition of the primitive law, e, g., as to the form of and
consanguinity in marriage. The language of the learned Judge
moreover seems to imply that a caustom is nothing till it has
“received the sanction of Judicial authority” ;—see p. 424, but this
surely is a confusion, “ Judicial authority” does not “sanction” the
custom, in the sense of giving it a force which it had not before, but
is merely strong evidence of its existence. The Judicial Committee
point out, in 3 I. A., 285, that “a custom is a rule which in a parti-
cular family or in a particular district, bas from long usage obtained
the force of law. It must be ancient, certain, and reasonable, and
being in derogation of the general rules of law, must be construed
g%ictly.” See also 12 M. I. A, 81; Ibid,, 397, 523; and 14 M. I. A,,

In 7 M, 251, the same question arose with regard to the adoption
by a Brahmin of a sister’s son in the Tamil country. The Civil
Judge of Tinnevelly found that there was a custom in the Tamil
country legalizing such adoptions ; that the custom was uniform
and uninterrupted; that it dated back for 134 years and that
the publicity of the acts, the gemeral acquiescence of the people
in those acts and the opinions of those amongst the people, who
were acquainted with the Shastras, that such adoptions are valid,
went to show a conviction among the people that in making such
adoptions they were acting in accordance with law. It was held,
however, by the High Court that no such customary law had been
made out, and the adoption was upheld on another ground. This
decision is, I venture to submit, irreconcileable with the rule laid
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down by the Judicial Committee, 12 M. I A., 436, that “ under the
Hindu system of law clear proof of usage will out-weigh the written -
text of the law.” See also 3 I. A., 285.

288. The adoption of a person who has neither
father nor mother alive is invalid,
han camnot  jpnasmuch as there i1s no :
be adopted. . . *20. 129
one qualified to give *ZM,1%.
such person in adoption.*

[An adoption of a son self-given is invalid. 10 Bom., 268.]
1 Str. 87.

289. The adoption 1Morl, Dig, 1.
Adoptionoteld- Of an eldest or anonly 713 s '
est or only son. 1 . 4M, 171
y son is not, on that ac- {2 ¥ A, 101.
count, invalid. 7 Bom. Ap., xxvi.

Contra. 1 B., 221.

9290. The adoption of the only son of an elder
Adoptionofonty DTOtheET, In preference to
son in preference  the younger son of a 1308, D, 151,
b Jounger son of  paternal cousin, is not N+

invalid.

291. The son of a brother of the whole blood is
Most proper ob- D€ most * proper object Str., 84,
jeot of adoption. Of adoptlon' Nort., 68.

292. The adoption of a boy upon whom the
ceremony of Upanayana ., .

m‘y;'-f:f“ of Upa- has been performed is 28, 87
invalid. Nort., 65.

[In this case (3 M., 28,) the question of the validity of an adoption
of a person of the Smarta sect, the person for whose benefit the
adoption was made being of the Vaishnava sect, was raised, but it
was not necessary to decide it; judgment speaks of it as one “ of
peculiar difficulty.”] ’

293. Amongst Su- 1M Deo. 101, 106,
Disqualification gras a boy 1 who hﬁs M. §. R, for 1858,
among Sudras. een married cannot be Coneo. 7 Bom,

the object of a valid L p AP, xxvi
. rT., 181,
. adoption. 8 Bom. (A.0.J.)67.
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294. A female cannot be adopted
except [perhaps] as provided in Sec-
tion 257. .

295. An adoption cannot be made

subject to a condition. +R.a.1100f1875,
Conditions not Any such condition is g (frichiropely.)

Adoption of fe-
male.

enforceable in . . ‘ontra. 11 Bom.,
adoption. void as against the per- 199
son adopted.*
Tllustration.

A child is adopted on the condition that he should be obedient to
his step-mother, and that in case of disobedience to her, he’ should
be excluded from the inheritance.

The adoption would be upheld and the condition disallowed.
—_—
PART IV.

REQUISITES FOR A VALID ADOPTION.

296. In order to constitute a valid adoption it
Gift and accept- 19 @ssential that the adopted person
ance sufficient. should be given by some person com-
petent to give and accepted by some ;g 95,
person competent to accept.*

ExXPLANATION,

(i.) Provided there be such gift and acceptance no
Dattahomam & SPecial ceremonial is indispensable to
other ceremonies the validity of an adoption : e. g., it is
ot ossen not necessary in order ., .o
to establish the validity of an adoption 43, 16,
in a Brahmin family to shew that the  1'Meiors Dig.,
Datta-Homam was performed.* B

[This was held in 4 M., 165 : but the Bengal High Court has held
that among Brahmins Datta-Homam is necessary except in the case
of the adoption of an undivided brother’s son.

(ii.) There ‘must, in order to constitute a valid
adoption, be an actual, not merely a constructive,
ift and acceptance; e. g. the mere execution of
eeds between the fathers, purporting to give and
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receive, would not, if afterwards gift was refused
by one of them, be enough : in such case the party
who is ready to give would be entitled, upon the
refusal of the other party to accept, to have the
deed declared void : but the adoption would not be
deemed to have taken place.

No writing ne 297 No Writing 1s ggm, 91676,

writing ne- : : tr., 96.

consary, essential to estal?hsh the 255765 6.
fact of an adoption. 2 Knapp, 287.

—_——
PART V.

Ri1eHTS AND LIABILITIES OF AN ADOPTED SON.

298. The effect of adoption is to constitute the
Adoption 15 2dopted person a mem- . g4

total change of ber of the family into 2Mso, 183
paternity. which he is adopted and N+ %1%
to sever him from his natural family. He ceases to
have any right of succession to the property of his
natural family, nor can a member of that family
_succeed to him.

ExXCEPTIONS.

(i.) An adopted son cannot marry
into his natura{)family: nor can he  M.SD.,iss,
adopt his natural brother.*

ii.) A Gurukkal can succeed his
father in a right to perform Puja, «M. s.R.for1sse,
though he may have been adopted Nfﬁ;,, 101,
into another family.*

(ii.) Where a childless brother adopts the only
son of his brother, the son so adopted is called
Dwyamushyayana and succeeds by
inheritance both to his adoptive and * Nyt 102
to his natural father.* -

A son may be adopted as Dwyamushyayana in
cases other than the above if it be expressly agreed
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between the parties that this is to be g, 85
the character of the adoption.* 2 Mao., 193.

9299. Ifan adopted son dies without issue, the

o property of his adop- .y r1859,
gyﬁg; Prdinout tive father passes to the 25, 101
lssue. father’s next heirs. * A

300. An adopted son ceases to be liable for his
YT natural father’s debts
liable for debts of and becomes liable to kﬁf&.,” 11181].3"34.
natural father. all such debts of the

adoptive father as would be binding on a natural son.

301. Where a widow adopts, the son succeeds to
Succession of » DS adoptive grandfather
son adopted by as well as to his adop- §iF- Mso, 159.
widow. tive father, but a son ' .
adopted by a husband does not necessarily succeed
as the wife’s separate heir.

Succession of 302. An adopted son succeeds
adopted son both collaterally, as well as Nort. 1
fizef! == Tineally, in the adoptive Xd"%,

father’s family.

Tllustration.

An adopted son does not. succeed to the estate
of his adoptive maternal grandfather when M%mli,‘:s{:e Dee-
there are collateral male heirs. The estate 1C.F. B.R., 121.
descends to a grand-nephew of the grand- 7M., 245,
father, Rat., 72.

(In 11 L. R., (Al) 255, it ‘'was held that an adopted son, under the
Dattaka Mimansa and Mitakshara, succeeds to property to which his
adoptive mother succeeded as the heiress of her father. An adoption
by a widow does not give her adopted son any right to property
inherited by her from her husband. 12 M. I. A,, 350.]

303. The relatives of an adoptive
mother inherit the property of her * TRt ™ i.dea
adopted son in like manner as they JomMxJ; Sun.
would have inherited the property quoted in 7 M,

of her natural son.*
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Adopted cannot 304. An adOpted M. 8. R. for 1855,

abandon ststus.  gon cannot abandon his | §r. . 24
status; nor can he be disinherited s 102

. Nort., 101.
by a second adoption. . - 4aM. 1AL

305. Where after an adoption a natural son is
born, the adopted son g g0
goirth of ':“dt“lf;} will take in inheritance 1M.45.
tion divests adop- & Share of the estate equal to one-
e oo four fourth of that which the natural son

gets.
306. Where an adoption has been declared in-

Where » adop- Valid the adopted son 1m.,36s.
tionisinvalid. ©  reverts to his natural F°% N 74 o
family. .
{In I. M., 45, it is said that in such a case the adopted son is enti-
tled to maintenance in the adopter’s family : in 1 M., 363, it was held
that the adopted son of a person, whose adoption has been declared

invalid, cannot claim through his adoptive father to be maintained
by his adoptive father’s adopter.]

30%7. When a man has two wives and makes an
. adoption, one of the wives making it along with
him, she alone has the full rights of a mother as
regards the adopted son:the other wife is in the
position of a step-mother. ‘

——pe

CHAPTER VIIL
PARTITION AND IMPARTIBLE ESTATES.

_This chapter is divided into the following parts,‘
viz, :—
I. 'What constitutes partition ;
II. Evidence of partition ;
III. By whom partition may be enforced ;
IV. When partition may be enforced ;
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V. Rights arising on partition ;
VI. Things of which partition can be en-
forced ; :
VII. Effects of partition ;
VIII. Supplementary partition.
—
PART 1.

‘WHAT CONSTITUTES PARTITION.
308. Partition is the process by -which the

. What partition  IDGIbers of a joint family become
is, separate and cease to be co-parceners.

309. A partition may be partial or total.
Partial Par- The family may be-

tition. come separate asregards ¥ §ﬁj§ 326.
one portion of the joint property and 231 4.168.,

remain joint @8 to other portions.*

310. There may be partition of estate without
Partition of 30 accompanying division of property,

estate with divi- and even although no

sion of property. #* 3 M., 40, 293.

property exists on which ~ 11M.1'A,75.
the partition could operate.* ¢ 1BMLA, LS

Tllustration.

A, B & C, co-parceners, agree that their joint property shall
thenceforth be enjoyed in certain specified shares : no divieion of the
property takes place: the family, notwithstanding, has become sepa-
rate in estate, and division of the property may at AL TS
any time be enforced uccording to the agreement.* 1M LA,

311. Where there has been a partition, and a

Division_ parti- portion of the joint property has re-
ally carried out.  mgined undivided, the Court must
consider what was the intention of the parties,
whether it was (1) to effect partition in estate as to
the whole property and so cease to be co-parceners
as to the whole, though leaving part of the property
to be enjoyed in common, or postponing the actual
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partition by metes and bounds altogether to a more
convenient season or (2) whether the intention to
effect partition in estate as to part only of the family
estate, continuing undivided as to the residue.

TMustration.

A, B & O, co-parceners, agree to become separate in estate: they
arrange, however, to hold a portion of the joint property in common
and to divide it only in case of dispute hereafter. If the facts
of the case lead to the inference that they intended to effect
partition in estate as to the whole property, the .

Court will find accordingly notwithstanding the #* 11I. A.,55.
agreement to hold a portion of it in common.*

—_——

PART II.

EviDENCE oF PARTITION.

312. A partition is favorably viewed by Hindu

The law favors L8W and religion; it

partition. wants no extrinsic sup-
port.*

» 14M. L A, 303,

313. A partition need not be made in writing,
nor need it have been expressly agreed
ponition seed upon. An agreement
to become separate In wort. 183,
estate may be inferred from ~the 28r-N.ofC., 54
conduct of the parties. :

814. Partition may have taken place, notwith-
standing that the divided persons
Divided persons  oopntinue to live and eat
he!
T,-;.ﬂev'e' comon together and to perform * ]ﬁgrt:,’ P
rive. their solemn rites in 28 N.ofCu

common. *

TIllustration.

A, a member of a family, seeks to establish that a property bad
been purchased with self-acquired funds. There is evidence of separ-
ation in residence, but none of separate celebration of family

18
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ceremonies : there is some evidence of separate transactions in
certain instances, that A many years ago received money with his
wife from his father-in-law on marriage and that the property in
dispute had been acquired as his own.

This evidence is insufficient to establish either
that A was separate or that the property was # 8M., 30.
self-acquired.*

815. A deed of Sharakatanama, declaring each

Effect of » 5ha. TREmber entitled to a definite fractional

rakatanama. share, does not, per se
constitute a division.*

316. The fact that some members of a family
Separste pos- 2T€ 1D separate possession of lands
seasion of portion  which were originally part of the joint
of joint property .
does not prove se-  property, is not conclu-
parationinestate.  give proof of partition.*

* 8 B,L.R., 385.

« 1L A, 21

31%7. A summary order made by a Judge under
it Act No. XIX of 1841, not in a suit,
ect of a sum- . . . .
order under but on an application for immediate
Aot XIX of 184 nogsession in equal moieties to two
widows, although acquiesced in by the '
widows, by each taking possession of
a moiety, does not amount to a
_ partition of the estate.*

* 11 M. 1. A, 488.

318. The recital of a partition in the decision
Effect of a reci. Of 8 Punchayet, called in to settle a
tal in decision of family dispute, in which the question
Punchayet. oy
of partition was not ma- .
terial, is insufficient evidence of parti- * 4u.,s.
tion.

819. The grounds on which the Court will
Groundsonwhioh decide whether a family is joint or
Court will decide  djvided have been set forth in Chap-

as to the status of .
» family. ter IT, Section 8.
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PART IIL

By wHOM PARTITION MAY BE ENFORCED.

320. The father, son, grandson, or great-grand-
Relations who S0 can enforce partition against all

oan enforoe parti- the other co-parceners,

on, * 1M, 77.

andwhetherthemajority 128, 373.
of the co-parceners assent or not.* 10 Bom., 444.

321. A widow can-.

id & . .
entores purtition. DOt enforce partition, "{3n%ipx,
58,

though she is entitled Y
to a share if partiti?m take place.* Nort,, 302.

8292. A childless widow may, where the husband
Caso in which has left no nearer heirs than herself,
childless  wicow enforce partition of all property, in
Woa "™ ™ Shich her husband at hig d%atg was
entitled to share, if the separation of her husband
from the other co-parceners had taken place and his
share had been ascertained, though it had not been

specifically set apart.

Widow may en- 323. A widow may enforce an
forcesgreementto  agreement entered into
divide. by the other co-par- *3M, 289

- . . Nort., 295.
ceners with her l_1usband to divide.* °
[See Section 344.)

824. A mother or grandmother cannot enforce
Motherorgrna.  PATYItiON, though she is
mother cannoten-  entitled to a share when
force partition. g, division takes place.*

*12 B., 90, 373,
385,
' Nort., 295, 302.

[See Section 344.]

825. A minor cannot sue to enforce partit_ion,
Minorcannot. ~ NOr can a suit on behalf qf a minor
be brought to enforce partition unless his interests
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are being endangered by waste. In that case the
guardian of the minor may sue to have
the minor’s share appropriated to him.
It is not necessary in such a suit to
allege malversation.*

Tllustration.

A sies for partition of family property and dies in the course of
the suit.

A’s widow, as guardian of his minor sons, asks leave to revive the
suit on their behalf. If she shows grounds which would entitle the
minors to partition, she will be allowed to revive and continue the
suit on behalf of the minors.

826. Partition cannot be prevented by a father’s
« wiy Will expressing a desire
can:;l_?:’prv:v'ml:: that the family should * Nort, 208.
partition. remain joint.*

327. DPartition may take place notwithstanding
Partition not- the minority of some of the co-parce-
riinstendire ners. Itis not necessary that there
co-parceners. should be more than one
adult co-parcener or that the co- °Nor., 2.

- parceners should be brothers only.* 2., 182.

+ 828. The right to partition may be waived by

Right to par- ¥ member who chooses
- tition_may be t0 accept a portion less 4 5y g9
waived. than that to which he 1
would be entitled on partition.*

[In 5 M., 437, the defendant sought to meet a claim to partition
by showing that plaintiff’s father had a.Ereed to accept a smaller
portion of the famili instead of his full share, and that this partial
renunciation bound his beirs, Str. (195.)

It was held however that the agreement referred only to main-
tenance, had been made under a mistaken belief that the family was
governed by a rule of impartibility ; that all that the father had
intended to regulate was maintenance ; and that
the agreement did not, accordingly, preclude the * & MM., 437 & 444.
mother’s heir from claiming partition.|* :
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829. One of several widows, who have succeeded
Widow cannot J0iDtLY to the husband’s property, can-
enforce partition not enforce partition of the property
interse.  * g0 as to enable each of the widows to
hold her share in severalty. ‘

830. But facts may be shown which will entitle

Except in cer- ODe Of several widows to demand
tain oases. separate possession of a portion of the
husband’s estate. Such relief ought to be granted
where from the nature or situation of the property
or the conduct of the other widows or other cause,
it appears to be the only proper and effectual mode
of securing to the widow the enjoy-
ment of her right to an equal share * 3M, 4.
in the benefits of the estate.*

331. Partition may be effected or acquiesced in
Partition may be Dy & guardian on behalf of a minor
e by oul  co-parcener, and a partition so effected
dian. or acquiesced in,” will not, in the
absence of evidence of fraud or of undue advantage
taken of the minority, be set aside, though the shares
allotted to the several co-parceners are unequal,
unless the inequality is so gross as to

* 2M,182.
suggest fraud or undue advantage.* '

—_——
PART IV.

‘WHEN PARTITION MAY BE ENFORCED.

832. Partition may be enforced at any time,
Partition mey Provided that ifat the time of proposed
be effected atany partition, the mother is known to be
time except oy .
mother's preg- pregnant, no partition can be carried

naney out till after the birth of the child.

833. If the sons after the death of their father
Shares of sons, d1vide the estate, they and the grand-
&.on partition. . gons and great-grandsons of the
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deceased will be entitled on partition to the shares
specified in Section 185—188a., of Chapter VI, (In-
heritance.)

334 If, at the time of partition a son is absent
Rightof desoen. 111 @ fOTeign country and he dies leav-
a:nefogagul::::t ing lineal descendants, the right of
6 partition. such descendants to claim the share
due to-such son on partition survives

. *1 Str., 206.
to the seventh generation.* ’

835. If on partition no share has been retained
Contribati by the father, and a son, conceived at
ntribution for o o s .
son born subse- the date of the division, is subsequent-
quent to partition. ly bom to him, the
brothers must contribute for such *4m, 307
son a share equal to their own.*

[See Section 341.] )

836. When a decree for partition has been made
Effoct of docree DUt MOt carried into

for partition. execution before the *8-A. 860f 1885,
Mad. 8. R. for
death of the co-parcener affected by 1856, 157,

A . . Man., 70.
the decree, he will be considered %‘:ﬁ%&?

to have died undivided. *

—_——
PART V.

RIGHTS ARISING ON PARTITION.

837. When a partition is made between a father
Partition amongst 304 Iis sons, it must be equal so far
sons must be as regards such of the property as is
squal ancestral in the hands of the father
as against his sons,. whether move-
able or immoveable. The eldest son 15t 183 2%,
. is not entitled to a larger share on '

the ground of primogeniture. Nort,, 209.
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338. As regards self-acquired property of the
Fathers right father, the father, in effecting par-
o opety  tition, has a limited power of varying
unequally. the amount of the son’s shares. He
cannot however make distinctions
between the sons on improper or ;g 14
capricious grounds, e. g., in favor  Nort, 303.
of the issue of a favorite wife.®

339 A partition effected by the father other-
Unoqual parti- wise than in accordance

tion may be con-  With Section 337 or 338 .2t,'1°’:51' e
tosted. may be contested by the %1%
sons.

340. A son may waive his right to a share on par-
tition by the acceptance

of something in satis- 33 e
faction thereof.

[See Section 328.]

341. If a son, who would if alive have been
Right of sun o entitled to share on par-
ceived at time of tition,isbornwithin such
partition. a period after partition as to show that
he was begotten previously to partition, he can de-
mand to have his share under the partition made
up by contribution among those co-parceners who
shared under the partition.

[See’ Section 336.]

342. Where a decree for partition as between a
When father need  father and his sons is made, if_the
not account. father can show that -the property to -
be divided under the decree is equal in
value to the property which descended  * 3M, 179,
to him, heisnotbound to account at all. *

Son may waive
i e.

1 Str., 182.

In this case the plaintiff obtained a decree against the manager
(his father) for partition, The Court, executing the decree, pro-
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ceeded thus in ascertaining his share, He assessed the amount
which he conceived the lst defendant to have received from the
estate: deducted from it what he conceived should have been the
defendant’s expenditure, and gave the plaintiff his share of the
remainder. This was held to be wrong, first, because supposing the
family froperty spent, this form of decree would give tEe plaintiff
an undue advantage as against the other co-parceners; and 2nd,
because there is no authority for the Court settling a certain rate
of expenditure and debiting the manager with the rest. The course
of effecting the partition indicated by the Court was first to take an
account of the estate and its incumbrances at the time when it came
into the hands of the manager. Then an account of existing
charges on the property was to be taken: if the present value of the
property was found equal to that which first defendant inherited,
he could, the Court said, entitle himself to share in subsequently
acquired property by consenting to bear his share of the charges on
the property which had come to the manager by inheritance: or if
this was found inconvenient, the division should be made, subject
to all existing liabilities, which each co-parcener

could dispute if he considered them illegal.*] * 3M, 181,

343. If the father has in good faith invested a
Father's losses portion of the joint property in specu-
o e et % lation and has thereby diminished it,
sons, or if, for the purpose of increasing or
improving the joint property, he has encumbered it,
the sons must take the property sub- .
ject to such diminution or incum- * 3M,1sL

rance.*

344. On partition of the family property by the
Rich . sons after their father’s death, the
ghts of widow . y
and mother on widow and the mother of *#12 B., 90, 373,
paxtition. the deceased are entitled 5 3%,
to a share equal to that of the sons.*  Nort, 2%.

[See Sections 329, 330.]

345. Ifshe has before the partition received
Widows share Property from her husband, either by
tobeequaltosons.  orift or will, amounting to more than
a son’s share, she is entitled to nothing more on
partition : if she has received less, she is entitled on
partition to as much as together with :
what she has received will make up a * %42 (4. 0),
portion equal to a son’s share.* )




SEC. 343—348.] PARTITION AND IMPARTIBLE ESTATES. 145

346. Where there has been a partial partition,
_Rule of succes- thesuccession,asregards
B pem™ penere the portion of the pro-
partition. perty as to which the members have
become separate, will be that of a separated family ;
as regards the portion as to which they continue co-

parceners, it will be that of a joint family.

Nort., 298, -

34'7. The parties to a partition cannot by agree-
ment annex to the estates which they take under it
conditions repugnant to its ordinary legal incidents.

Tllustration.

A, B and C, co-parceners, agree on dividing the family estate that
the Yropeljty of any one of them or their heirs, who had no issue,
should not be sold or transferred as a gift, but on his death should
be divided by the other shareholders,

This agreement could not be enforced against the heirs of A, B or C,
as it tends to annex to their absolute estatesacon- 4M. 348
dition incompatible with their rights therein.* - O

Things of which . 948 Lhe following
partition can  be things are liable to par- * 1str, 213,
entorcec. tition,* viz. :—

i. Joint propert?', in the absence of a custom
it

of impartibility.
ii. The private g’operty of the | R
owner of a Raj, Zamindary "J&" s 4"

or other estate governed by 5.3l
a custom of impartibility.*”

on

iii. Village and religious dues.*  *1str, 208—210.

iv. An annuity granted to a
meniber of a joint family «1str, 209,
and his heirs.*

v. Mittahs, and Jaghirs jointly

acquired.* " Nort, 283,

19



.
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[(Enams in the Southern Mahratta country, 6 M. I. A, 426; 1 W.
and B., 4; Nort., 283 ; but not in the Madras Presidency. Mad. S. R.
for 1860, p. 173 ; Nort., 279.]

vi. Management of religious . g pen, 275,
endowments,* Nort., 286

vii. Clothes and jewels not habi-

tually worn.* * 18k, 2L

349. The increment of the joint property must

Increment of ON partition be equally . .

o DRty e divided, irrespective of
co-parceners. . the degree in which each co-parcener

has contributed to such increment.

Things of which _ 300- The following
artition _cannot  things are not liable to 1sir, 213,
enforced. S,

: partition.

i. Self-acquired property. 1Str., 182, 183,
ii.. Impartible estates of the na-’
ture described inSection 351.
ili. A religious endowment. 18tr., 208—210.
iv. Clothes and jewels habitually
worn, whether by males or 1str, 211.
~ females. '
v. " Nuptial gifts received with a
wife.

1 Str., 198, 208,

1 8tr,, 215, 216.

IMPARTIBLE ESTATES.

351. There is a well-recognized usage in the
By uage some Madras Presidency by which the
estates vest in » possession and enjoyment of certain
single helr. estates are vested In a single heir by
the rule of primogeniture.* This usage «¢u, 105,
is the ordinary rule in the case of *I% .
Zamindaries, and Polliems: but such a 416, 537. "
custom of descent may exist in an estate  ° Jgor® T4+
which is neither a Raj, nor a Polliem.; 121423
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Matters to be 352. In determining whether an
considered when tate i db h cial o
deciding whether ©€State is governed by such special usage
in estate is gov- the Court ought to take the following
usage. matters into consideration, viz. :—

(a) General repute, and the fact that the
estate is referred to in official docu-

ments as an ‘ ancient Zamindary,” or
“ Polliem ;”

() The size and antiquity of the estate, or
Polliem ;

(¢) The origin of the estate, especially if it can
be shown to have been granted by the
former rulers of the country to a grantee
on a military tenure, or with a view to
the performanee of special services ;

(d) Instances of the rule of primogeniture and
impartibility having been observed in
the family ;

(¢) The titles conferred on, or used by, the
original grantee or his successors ;

(f) The fact of other estates of a like nature
as to origin, situation, history, character
or the caste of the owners, being or not
being governed by such special usage ;

(9) Decisions of the Courts in which the estate
is mentioned.

Tlustrations.

(a) A Zamindary is proved to be the oldest possession of the
family : no actual division of it has taken place, but it is shown not
to have been invariably held by the minor male member of the
family, two instances occurring in which it has been held jointly
by more members than one.

i ible . * # 1 M. S.D., 495,
The estate is partible. Novt. 283,
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(b) A Zamindary is shown to have been managed by one mem-
ber for the benefit of all. | ‘

e Jiviaihla # *1Beng. 8.D,, 15.
It is divisible. Nort., 282.

(¢) It is proved that in a family, in which partitions have form-
- erly taken place, no partition has occurred for 5 or 6 generations.

. This_is_ insufficient evidence of a custom of
impartibility, and the ordinary rule of partibility #* 1, I. A, 1.
must prevail *

353. ““Such an usage does not interfere with the
Effect of the general rules of succession further
jsage is confined  than to vest the possession and
succession. enjoyment of the corpus of the whole
estate in a single member of the family, subject to
the legal incidents attached to it as the heritage of
an undivided family, that being all that the purpose
of the usage, viz., the preservation of the estate asan
impartible Raj, renders negessary. The unity of the
family right to the heritage is not dissevered any
more than by the succession of co-parceners to
partible property ; but the mode of its beneficial
enjoyment is different. Instead of several members
of the family holding the property in common, one
takes it in its entirety, and the common law rights
of the others, who would be co-parceners of partible
property, are reduced to rights of survivorship to
the possession of the whole, dependent upon- the
same contingency as the rights of survivorship
of co-parceners wnter se to the undivided share of
each ; and to a provision for mainte- g, 105.
nance in lieu of co-parcenary shares.”*  9M.I. A, 5%.

354. The holder of such an estate cannot, after

Power of holder tR€ conception, and during the life-
to alienate is time, of a son or other co-parcener,
limited. . .

; alienate or encumber any portion
thereof or interest therein, other than his own life







