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THE PREFACE.

Tre motives for undertaking the compilation of a New
Digest of Indian Law, are so well unfolded in a letter
addressed by the late Sir WiLLiaM Jones to the Supreme
Council of Bengal, that it will suffice to extract therefrom
the sentiments expressed by that venerable Magistrate.
It must ever be regretted, that the Public has lost, by his
premature death, a translation, from his pen, of a Digest
compiled under his direction, and an introductory Discourse,
for which he had prepared curious and ample materials.®
The loss is irreparable ; for, no other joins to a competent
knowledge of Oriental Languages, that legislative spirit
and intimate acquaintance with the Principles of Jurispru-
dence, which he possessed in so eminent a degree.

“ Nothing,” says Sir WiLLiaM JonEs, in the address
alluded to, “ could be more obviously just than to determine
“ private contests according to those laws which the parties
“ themselves had ever considered as the rules of their
“conduct and engagements in civil life ; nor could any
“thing be wiser than, by a legislative act, to assure the
“ Hindu and Muselman subjects of Great Britain, that the
“ private laws which they severally hold sacred, and a
“violation of which they would have thought the most
“ grievous oppression, should not be superseded by a new
“gystem, of which they could have no knowledge, and
“ which they must have considered as imposed on them by
“ a spirit of rigour and intolerance. So far the principle of

¢ Beo his last Anniversary Discourse as President of the AsiatioSociety, Vol.IV, p.176
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“ decision between the native partiesin a cause appears
« perfectly clear : but the difficulty lies (as in most other -
“ cases) in the application of the principle to practice ; for
“ the Hindu and -Muselman laws are locked up for the most
¢ part in two very difficult languages, Sanscrit and Aurabic,
“ which few Europeans will ever learn, because neither of.
“ them leads to any advantage in worldly pursuits ; and if
“ we give judgment only from the opinions of the native
“ lawyers and scholars, we can never be sure that we have
“ not been deceived by them. It would be absurd and
“ unjust to pass an indiscriminate censure on a considerable
“ body of men ; but my experience justifies me in declaring,
“ that I could not, with an easy conscience, concur in a
“decision, merely on the written opinion of native lawyers,
“ in any cause in which they could have the remotest inter-
“ est in misleading the Court : nor, how vigilant soever we
“ might be, would it be very difficult for them to mislead
“ us; for a single obscure text, explained by themselves,
“ might be quoted as express authority, though perhaps, in
“ the very book from which it was selected, it might be dif-
« ferently explained, or introduced only for the purpose of
“ being exploded. The obvious remedy for this evil had
“ occurred to me before I left England, where I had
“ communicated my sentiments to some friends in Parlia-
““ ment, and on the Bench in Westminster Hall, of whose
¢ discernment I had the highest opinion ; and those
¢ gentiments I propose to unfold, in this letter, with as
“ much brevity as the magnitude of the subject will admit,
« If we had a complete Digest of Hindu gnd Muhammedan
“ laws, after the model of JusTINIAN’S inestimable Pandects,
“ compiled by the most learned of the native lawyers, with
“ an accurate verbal translation of it into English ; and if
“ copies of the work ‘were reposited in the proper offices of
“ the Sedr Diwdn: Addlat, and of the Supreme Court, that
“ they might occasionally be consulted as a standard of
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“ justice, we should rarely be at a loss for principles at least,
“and rules of law, applicable to the cases before us, and
“should never perhaps be led astray by the Pandits or
“ Maulavis, who would hardly venture to impose on us, when
“ their vimposition might so easily be detected. The great
““ work, of which JusTINIAN has the credit, consists of texts
“ collected from law-books of approved authority, which in
“ his time were extant at Rome : and those texts are digested
“ according to a scientifical analysis ; thenamesof the original
“authors, and the titles of their several books, being
“ constantly cited, with references even to the parts of
“ their works from which the different passages were selected.
“But although it comprehends the whole system of juris-
“prudence, public, private, and criminal, yet that vast
“ compilation was finished, we are told, in three years : it
“bears marks, unquestionably, of great precipitation, and
“ of a desire to gratify the Emperor by quickness of dispatch ;
“ but, with all its imperfections, it is a most valuable mine
“of juridical knowledge. It gives law at this hour to the
¥ greatest part of Europe ; and, though few English lawyers
“dare make such an acknowledgment, it is the true source
“of nearly all our English laws that are not of a feudal
“origin. It would not be unworthy of a British Govern-
“ment to give the Natives of these Indian* Provinces a
“ permanent security for the due administration of justice
“among them, similar to that which JusTiNiAN gave to his
“Greek and Roman subjects ; but our compilation would
“require far less labour, and might be completed with far
“ greater exactness, in as short a time ; since it would be
““ confined to the laws of Contracts and Inheritances, which
“are of the most extensive use in private life, and to which
“the Legislature has limited the decisions of the Supreme
“Court in causes between native parties : the labour of the
“ work would also be greatly diminished by two compilations
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“glready made in Sanserit and Arabic, which approach
“ nearly, in merit and in method, to the Digest of JusTiNIAN.
« The first was composed a few centuries ago by a Brdhman
¢ of this province, named RAGHUNANDANA, and is comprised
¢ in twenty-seven books at least, on every branch of Hindu
“ law : the second, which the Arabs call the Indian Deci-
“ gions, is known here by the title of Fetdwir Adlemgrirt,
« and was compiled, by the order of Avranezis, in five
“ large volumes, of which I possess a perfect and well
“ collated copy. To translate these immense works, would
¢ be superfluous labour ; but they will greatly facilitate the
« compilation of a Digest on the Laws of Inheritance and
« Contracts ; and the Code, as it is called, of Hindu law,
“ which was compiled at the request of Mr. Hasrinas, will
“ be useful for the same purpose, though it by no means
“ obviates the difficulties before stated, nor supersedes the
“ necessity, or the expedience at least, of a more ample
“ repository of Hindu laws, especially on the twelve different
“ contracts, to which ULp1aN has given specific names, and
“ on all the others, which, though not specifically named,
“ are reducible to four general heads. The last-mentioned
“ work 1y intitled Vivdddrnava Sétu,) and consists like the
“ Roman Digest, of authentic texts, with the names of their
“ geveral authors regularly prefixed to them, and explained,
“ where an explanation is requisite, in short notes, taken
“ from commentaries of high authority : it is, as far as it
“ goes, a very excellent work ; but though it appear ex-

(1) The composition of this work was proposed as early as the 18th of March 1773 at
the opening of the Court of Sudder Dewanny Adawlut of Bengal, and in December in the '
same year it was reported to the President that the Digest was nearly completed in the
Sanscrit language, and that a translation was being made into Persian for the purpose
of being again translated into English. Early in the following year, 1774, Warren
Hastings transmitted a specimen of the English version to the Court of Directars : and
in the same year, Mr. Halhed published the entire work in English under the titleof “ A
Code of Gentoo Laws.”—For the reasons given by Sir William Jones, this is not consi-
dered a work of any authority, and reference to it is seldom madein judicial prooeedings




THE PREFACE. ix

“ tremely diffuse on subjects rather curious than useful, and
“‘ though the chapter on Inheritances be copious and exact,
“ yet the other important branch of jurisprudence, the Law
“ of Contracts, is very succinctly and superficially discussed,
“and bears an inconsiderable proportion to the rest of the
““work. But, whatever be the merit of the original, the
‘ translation of it has no authority, and is of no other use
‘“ than to suggest inquiries on the many dark passages
¢ which we find in it : properly speaking, indeed, we cannot
“ call it a translation ; for though Mr. HaLeep performed
“ his part with fidelity, yet the Persian interpreter had
“ supplied him only with a loose injudicious epitome of the
“ original Sanscrit,in which abstract many essential pas-
‘“ sages are omitted, though several notes of little conse-
“ quence are interpolated, from a vain idea of elucidating
“ or improving the text.”*

Besides the great work of RAcHUNANDANA abovementioned,
many other Digests have been compiled by Hindu lawyers ;
which, like his, consist of texts collected from the Institutes
attributed to ancient legislators, with a gloss, explanatory
of- the sense, and reconciling seeming contradictions, to
fulfil the precept of their great lawgiver, “ When there are
“ two sacred texts apparently inconsistent, both are held
“ to be law ; for both are pronounced by the Wise to be
“valid and reconcileable.”t From various Digests, and
from commentaries on the institutes of law, the present
Digest has been compiled ; and the venerable author,
JAGANNATHA, has added a copious commentary, sometimes

¢ The letter from which this extract is taken, is dated 19th March 1788. On the
same date, the then Governor-General, MARQuTs CORNWALLIS, with the concurrence of
the Members of Council, accepted the offer in terms honourable to the proposer, and
expressive of the most liberal sentiments. *‘The object of your proposition,” they say,
* being to promote a due administration of justice, it becomes interesting to humanity ;
‘ and it is deserving of our peculiar attention, as beingintended to increase and secure
‘‘ the happiness of the numerous dubjects of the Company’s provinces,”

+ Menv, Chap, 1], v. 41
2
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indeed pursuing frivolous disquisitions, but always fully
explaining the various interpretations of which the text is
susceptible. In restricting this compilation to the law of
contracts snd successions, he has omitted the law of
evidence, the rules of pleading, the rights of landlord and
tenant, the decision of questions respecting boundaries,
with some other topics, which should be likewise treated
for the purpose of assisting courts of civil judicature in
deciding private contests according tothe laws which the
Hindu subjects of Great Britain hold sacred. The body of
Indian Law comprises a system of duties religious and
civil. Separating the topic of religious duties, and omit-
ting ethical subjects, Hindu lawyers have considered civil
duties under the distinct heads of private contests and
forensic practice : the first comprehends law private and
criminal ; the last includes the forms of judicial procedure,
rules of pleading, law of evidence written and oral, adverse
titles, oaths, and ordeal. The translation of Menu has
sufficiently made known the criminal law of the Hindus,
which is now superseded by the Muhammedan system : but
another head of private contests, in which, under the name
- of disputes concerning boundaries, the rights of husbandmen
are examined, contains matter both curious and useful ;
practical law, especially the system of evidence, must be
sometimes consulted in the provincial courts, which are not
governed by English law ; and the rules of special pleading
have been pronounced excellent by one whose opinion has
great weight.*

The D’herma Sdstra‘® or sacred code of law, comprising

* 8ir William Jones, in a manuecript note.
(2) The Dkerma Sastra may be conveniently divided into three classes :
I. The Smritis, or Text books, which are the foundation of all Hindu law.
II. The Vyakhyana, or Glossesand Commentaries upon the Smritis, many of which
partake of the nature of Digests.
1II. The Nibandhana QGrandha, or Digests properly so called, either of the whole
body of the Law or of particularportions thereof, collected from the text books and their
commentators.
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all the subjects abovementioned, is called Smr¥ts, what was

_remembered, in contradistinction to Sruts, what was heard.
By these names it is signified, that the Véda has preserved
the words of revelation, while the system of law records the
sense expressed in other words. It has been promulgated
by thirty-six ancient Sages; who are named in three verses
of the Padma purdgna ;- Y AINYAWALOYA, however, mentions
no more than twenty : on the other hand, Sages are cited in
law tracts, whose names do not appear in either list.®

(3) Rama KrisHNA, a modern Hindu writer, gives a list of thirty-nine sages, &t
whom nine are new names, net found in the lists given by YAINYAVALKYA and the
P adma Puréna.

The following is a list of all the sages or Rishis, who are recognised as authors of
distinctcodes of Hindu law andritual. YAINYAVALKYA mentionstwenty names, viz. : —

1. Manu. 8. Yaema. 15. Sankka.
2. Atri. 9. Apastamba, 16. Likhita.
3. Vishnu. 10. Samvarta. 17. Daksha.
;. I;arita. ey g % ayana, {18) gauta/ma.
. ynyavalkya. . spati. 19, Satatapa.
6. Umﬁ. 13. Parasara. 20. Vasishia.
1. Angiras, 14. Vyasa, -

PARASARA enumerates also twenty authors ; but instead of Yama, Vrikaspati, and
Vyasa in the above list, he gives the names of Kasyapa, Gargya, and Prachetas,
The following seventeen names given in the Padma puréna, o not occur in the
preceding list :—

21. Marichi. 27. Viswmitra. 83. Jabali.

22. Pulastya. 28. Devala. 34. Sumantu.

23. Prachetas. 29. Rishyusringa. 35. Paraskara.

24. Bhrigu, 30. Gargya. 36. Laughakshi.

25. Narada. 31. Baudhayana. 87. Kuthumi. ,

26. Kasyapa. 32. Paithinasi.

Rama KRISHNA’S catalogue contains the following nine names which are not re.

corded in either of the lists %ove given :— .

38. Agni. 41, Jatakarna. 44, Budha.

39. U%‘avaua. 43. Pitamaha. 46. Satyayana.

40. CRk’hagaleya. 43. Prajapati. 46. Soma.

To the above forty-six names some writers add five more, mcreumg the number
to fifty-one ; the new names are :—

47. Lohita. | 49. Chidambara. I 61. Sandilya.
48. Kanva. 60. Bharadvaja.

MR. BoRRADAILE mentions the names of ten sages as authors of Law Institutes,
(Preface to Vyavakara Mayukhu.)

62. Asvalayana. 56. Dhaumya. ' 89. Vatsa.

63. Atreya. 67. Naciketu 60. Vyaghra.

g;. griahnajini, 68. Mdrkandeya. 6l. Satyavrata,
. atta.

Reference to the Institutes of these authors is seldom met with.
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Treatises, attributed to these ancient philosophers, are
extant, which internal evidence proves to be, though
probably composed by other persons, as the Purdnas,
written by many different authors, are all ascribed to
'Vyasa ; for, the dramatic form which has been given to most
of those tracts, and the use of the third person when the
reputed author is named in his code, extort a confession
from commentators, that the institutes must have been
composed by pupils from the recollection of precepts deli-
vered by their holy instructor. Without examining whether
the authenticity of codes now extant be thus sufficiently
established, the Hindus revere those institutes, as contain-
ing a system of sacred law confirmed by the Véda itself, in
a text thus translated by Sir WiLLiax Jones according, to
the gloss of Sancara : “ God, having created the four classes,
had not yet completed his work ; but, in addition to it, lest
the royal and military class should become insupportable
through their power and ferocity, he produced the tran-
scendent body of law ; since law is the king of kings, far
more powerful and rigid than they : nothing can be mightier
than law, by whose aid, as by that of the highest monarch,
even the weak may prevail over the strong.”

Concerning the birth and actions of the legislators, we
know little more than what is recorded in the Purdnas ;
and the whole of what is there recorded, belongs either to
heroic history, or to mythology. Such topics would be here
misplaced : but a short notice of the institutes, commen-
taries, and digests, which have been used by the compiler,
may be fitly subjoined to introduce to the reader’s acquaint-
ance the authorities cited in the work.

The laws of Menu, who is revered by Hindus as the

It may be mentioned in this place that several Smritis are sometimes asoribed
to the same author : his greater or lesser Institutes (vrikat or laghu,) or a later work
of the author when old. (vriddha.)

Nearly all the Dherma Sastras attribated to the Sages abovenamed are extant,
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first of legislators,® have already appeared in the English
language.®> Among the numerous commentaries on his
institutes, the most esteemed have been noticed in the
preface to the translation of his work, namely a commentary
by Mep’HaTITHI son of Biraswamr BaarTa, which having
been partly lost, has been completed by other hands at the
court of MApANA Para, a prince of Dig'h ; another commen-
tary by Govinoa Rasa ; a third by D’maranip’EERA ; and
the celebrated gloss of CuLLuoABHATTA, entitled Menwart’ha
Muctdvali, and some others, are occasionally quoted in this
Digest.(®

ATri, not named among legislators in the Padma
purdna, is second in the list of YAINYAWALOYA ; he is one of

(4) Menn, the anthor of the Institutes, issurnamed Svayambhuva, i, ., issuing from
the self-existent. He is regarded to be the first of the seven Menus, who governed the
world, Brahma himself is related to have revealed the laws contained in the Institutes
to his offspring : the Rishi Bhrigu subsequently promulgating the ordinances.thus
communicated by divine revelation.

(6) 8ir WiLLIAM JoNxs’ translation of the Institutes of Menu was first published
in Caloutta in 1794, It has been incorporated also in the works of Sir William Jones,
. published by Lord Teignmouth,—Vol 3, p. 51, edition 1799 : and vol. 7, p. 15, edition
1807, In 1825, a second edition of this translation was published in 2 vols,.—edited by
8ir Graves C. Haughton. Another translation by an anonymous author appeared in
Calcutta,—in 2 vols,, 1830. A third.edition of Sir William Jones’ translation, edited by
the Rev. P. Percival, was published at Madras in one volume. A French translation
of the Institutes of Menu by M. Loiseleur Deslongchamps appeared in Paris in 1833.

(6) These four commentaries on the laws of Menu are all in considerable repute.
8ir William Jones, however, characterizes the first as prolix and unequal, the second
a3 conaise but obscure ; the third as often erroneous ; reserving for the fourth, i. e., the
gloss of Cullucabhatta, the praise of being ¢ the shortest, yet the most luminous ; the
least ostentatious, yet the most learned ; the deepest, yet the most agreeable, com-
mentary ever composed on any author ancient or modern, European or Asiatic.”

In addition to the commentaries specified above, mention is made of several other
glosses on the Code of Menu : such as the Manvarta Chandrika, by Raghavananda, made
use of by M. Deslongchamps. Thecommentaryof Bhaguri. The Madhavaof Sayana.
charya ; and the Nandarajkrit, by Nandarajo : both, mentioned by Steele: and lastly,
the Kamadhenu, which Colebrooke has not seen, but which is often cited by Stridhara-
charya in his Smritisara,
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the ten lords of created beings,* and father of DATTATREYA,
Durvasas and Soma : a perspicuous treatise in verse, attri-
buted to him, is extant. VisENU, not the Indian divinity,
but an ancient philosopher who bore this name, is reputed
author of an excellent law treatise in verse ; and Harma is
cited as the author of a treatise in prose : metrical abridg-
ments of both works are also extant.

YaiNvawaLoYa, grandson of ViswAMITRA, is described,
in the introduction of his own institutes, as delivering his
" precepts to an audience of ancient philosophers assembled
in the province of Mit'’hild. These institutes have been
arranged in three chapters, containing one thousand and
twenty-three couplets.(” Anexcellent commentary, entitled
Miidcshard, was composed by VIINYANESWARA, a hermit, who
cites other legislators in the progress of his work, and
expounds their texts, as well as those of his author, thus
composing a treatise which may supply the place of a
regular Digest : it is so used inthe province of Benares,
where it is preferred to other law tracts; but some of his
opinions have been successfully controverted by late writers.
Following the arrangement of his author, he has divided his
work into three parts : the first treats of duties ; the second,
of private contests and administrative law ; the third, of
purification, the orders of devotion, penance and so forth.
Another commentary on YAinvawarcya by DEevasop’sa,
and one by ViswARuUPA, are occasionally cited. - The Dipa-
calicd by Surapani, which is likewise a commentary on

¢ Mexv, Chap. I, v. 36,

(7) The text of YAINYAVALKYA was printed in Calcutta in 1812, with the com.
mentary entitled the Mitakshara of VIsnyaNEswaRa ; the sixth Chapter of this valuable
work treating of Inheritanoe, has been translated by Me. CoLEBROOKE, and printed at
Calcutte, 1810; Madras, 1822. A third edition isin the'press, editedby MR. W, SToxxS,
of the Inner Temple. The text with a German translation has been published by Pro-
PESSOR STENZLER, at Berlin, 1849.
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YAINYAWALCYA, is in deserved repute with the Gauriya
school.® ‘

UsaNas is another name of Sucra, the regent of the
planet Venus : he was grandson of BaR1cU : his institutes
in verse, with an abridgment, are extant; as is a short -
treatise containing about seventy couplets ascribed to
Anairas, who holds a place among the ten lords of created
beings, and, according to the Bhdgavata, became father of
Urarara and of VRiHAsPATI in the reign of the second
Mexu. A short tract containing a hundred couplets is -
attributed to Yama, brother of the seventh Menu, and ruler
of the world below : CuLLucaBHATTA wrote & gloss on his
institutes, ApasramBa was author of a ‘work in prose,
which is extant, with an abridgment in verse : but the
metrical abridgment only of the institutes of SAMVERTA is
among the tracts which were collected for the present
compilation. Carvayana is author of a clear and full trea-
tise on law, and also wrote on grammar and on other
subjects. VRImAspATI, regent of the planet Jupiter, has a
place among legislators ; he was son of AnaIras according
to one legend, but son of DEvALA according to another: the
abridgment of his institutes, if not the code at large, is
extant. PArAsArRA, grandson of VAsisHT'Ha, is termed the
highest authority for the fourth age : a work attributed to
him is extant, with a commentary by MADHAVACHARYA.
'Vyasa, son of PArAsARA, is reputed author of the Purdnas,
which, with some works more immediately connected with
law, are often cited in his name. Saxc’HA and Lic’HITA are
the authors of a joint work in prose, which has been abridged
in verse : their separate tracts in verse are also extant.
Heroic history notices two personages of the name of

(8) See further as regards YasNvavaLkva and his commentators, MR, CoLE.
BROOKE'S preface to his translation of Mitakshara, on Inheritance.
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DacsHA ; one son of BeAHMA, the other son of PRACHETAS :
a similar legend on the marriage of their daughters, and
which is evidently allegorical, ‘is told of both : it does not
appear certain which of them is the legislator ; however, a
law treatise in verse is dignified with this name. GAUTAMA,
son of the celebrated founder of a rational system of
metaphysics and logic, is named in every list of legislators,
although texts are cited in the name of his father Gorama,
the son of UTAT’HYA : an elegant treatise in prose is ascribed
to GAuTAMA. SATATAPA i8 author of a treatise on penance
and expiation, of which an abridgment in verse is extant.
VasisHT'HA, the preceptor of the inferior gods, and one of
the lords of created beings, is the last of twenty legislators
named by YasnvawarLcya : his elegant work in prose mixed
with verse is extant. ‘

In the Padma purdna the number of thirty-six legis-
lators is completed by the following names : Marica1, the
father of CasyaPA ; Purastya,father of AgasTyA ; PRACHETAS
son of PRACHINAVARHISHA by a daughter of the Ocean, and
father of DAcsnA ; BHRIGU, son of MENU ; NarEDA, begotten
by BranMa, and again by Casvara, on the wife of DacsHa ;
Casvars, son of Marrcnr ; ViswamiteA, a Sage among
military men, who became a Brdhmana through his devo-
tion ; DEvALa, son of ViswamMiTra, and grandfather of the
celebrated grammarian Panini, but according to another
legend great-grandson of Dacsua ; Risavasringa, son of
'ViBrANDACA by a miraculous birth from a doe ; GARraya, the
astronomer ; BAuD’'HAYANA, Who is frequently cited by law-
yers ; Parr'aivasi, who is also cited in this Digest ; JasaLi,
SumaNTU, PARASCARA, Locacsar and Cur'numi, whose names
rarely occur in any compilation of law.

~ Besides these legislators, Draumya, the priest of the
Pundavas, and author of a commentary on the Yajurveda,
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AswALAYANA, who wrote on the detail of religious acts and
ceremonies, and Darra, the son of ATgi, are cited in this
compilation ; and BrAgurt is quoted for a gloss on the
institutes of MENU.

The Rdémdyana of Varmicl, the earliest epic poem, is
cited as nearly equal in authority with the poems on
mythology and heroic history, which are ascribed to Vyasa.
For the purpose of elucidation, the compiler sometimes
quotes metaphysical rules and ethical maxims, and, with
particular veneration, the sublime works of UDAYANACHARYA,
the reviver of the rational system of philosophy. For the
same purpose he has made some use of the dramas and epic
poem of CaLipass, and lyric poetry of Javapeva. The
treatises and commentaries of lawyers, which have been
consulted by the compiler, are numerous.

The CRhandéga parisishta by Crsava Misra, a cele-
brated philosopher, and its commentary named Parisishta
pracds'a, are works of great authority ; they treat of the
duties of priests, especially those who are guided in their
religious ceremonies by the Sdémavéda. A. more general
treatise, entitled Dwita parisishta, is the work of the same
author, a native of Mit'hila. The Vivdda Retnacara, a
Digest highly esteemed by the lawyers of Mit’hilé or Ttrab-
hucti, was compiled under the superintendence of CraAN-
DESWARA, minister of HarAsiNHADEVA king of Mithild.
CuanDESWARA is reputed author of other tracts. The
Vivada Chintdmeni, Vyavahdra Chintdment, and other works
of Vacaespatt Misra, are also in high repute among the
lawyers of Mit'hilé. No more than ten or twelve gene-
rations have passed since he flourished at Semaul in Tirhdt.
The Vivada Chandra and other works composed by
LacEMADEvVT are likewise much respected in the Mit'hild
school. This learned female set the name of her nep hew

3
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Misaru Misra to all her compositions on law and philosophy,
and took the titles of her work from the tenth reigning
prince, CHANDRASINHA, grandson of HaRAsiNHADEVA. The
Vivdda Chandra is nexer cited by name in the new Digest; -
although it has been frequently copied in the anonymous

commentary.

The Vyavahdira-tatwae, Ddya-tatwa, and other works of
RAGHUNANDANA Bandyaghatiya, are highly respected by the
Gaurfya school.® This great lawyer is frequently cited by
the title of Smdrta-bhattdcharya, as VacrespaTt Misgra is
distinguished by his family name of Misra. The Dwaita
nirnaya of VACHESPATI BHATTACHARYA, a treatise on questions
of law, is often quoted by the compiler of the new Digest,
who has only once named him : in every other instance he
cites him by the appellation of “ my venerable grandfather.”
In allusion to the similarity of their names, this lawyer_
adopted a title for his work from a similar treatise by
‘VacuespaTt Misra. The compiler of the new Digest also
quotes his maternal grandfather’s brother by the appella-
tion of ““ modern VAcHEsPATL”

JIMUTAVAHANA, who gave his name to a Digest entitled
D’herma retna, is said to have reigned on the throne of
SaLivanana.(19  He is probably the same with the son of
JIMUTACETU, a prince of the race of Silara, who reigned at
Tagara.* The chapter on Inheritance is extant, with a

(9) The Tatwas of RAGHUNANDANA were printed at Serampore in 1835, and
again at Calcutta in 1840. These Tatwas treat severally of a single topic, as the
dchéra tatwa, on observances ; udvaha tatwa, on marriage ; vyavahdra talwa, on juris-
prudence ; déya tatwa, on inheritance, and the like.

(10) The treatise of JIMUTAVAHANA on successions, well known as the Dayabhaga
orportion of Ineritance, was translated into English by Me. CoLEBROOKE, and printed
at Calcutta in 1830 ; re-printed in Madrasin 1822 ; a third edition is in the press and
will be shortly out. For futher particularsabout JIMuTAvAHANA, the reader is referred
to the preface of MR, COLEBROOKE,

* Asiatic Researches, Vol, I, p. 357 and $61.
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commentary by Sri CrisaNA TERCALANCARA, a modern
writer of no great authority, who belongs to the Gaurfya
school, and is often cited.

Hrravop'Ha, the spiritual adviser of LACSHMANASENA,
(a renowned monarch who gave his name to an era of
which six hundred and ninety-two years are expired), is the
author of the Naydyd servaswa, Brdkmana servaswa, Pandita
servaswa, and many other tracts on the administration of
justice, and on the duties of classes and professions. He
was son of D’HANANIAYA the celebrated lexicographer ; and
his brothers Pasuratt and Isana are authors of rituals,
the first for obsequies, &c., the second for daily acts of
religion.

LacsaMID’'HARA composed a treatise on administrative
justice, by command of Govizpa CrAnDRA a king of Cdsi,
sprung from the Vdstava race of Cdyast’has. He is likewise
author of a Digest entitled Calpatery, which is often cited.
By command of the same prince, NARASINHA, son of Rama-
CHANDRA the grammarian and philosopher, composed a
law-tract entitled G6vinddrnava, and several other treatises.

Sri CARACHARYA and his son SRINATHACHARYA CHUR-
AMENT were both celebrated lawyers of the Mir'hildé school
The first wrote a treatise on Inheritances ; the last is author
of a tract on the duties of the fourth class, which is entitled
Achdrya chandricd. 1 have not seen the other works of
these authors.

The Smritisdra, or, at full length, Smrityarthasdra, by
SRID’HARACHARYA, a priest of the Drawir tribe, is a treatise
on religious duties, in which questions of civil duty are
incidentally introduced. He cites the Cdmadhénu, a law-
tract said to be a gloss on Mexu; but which, not having
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seen the book, I cannot affirm. The Pradipa, Célpadruma,
and Calpalatd, works of which I can give no other, notices
are cited in the Smritisdra.

The Madana Pdridta, on civil duties, is the work of
VISWESWARABHATTA, and derives its name from MApaANA
Para, a prince of the Jdt race, who reigned at Cdsht’hana
gar or D’tah. This work, which is sometimes quoted in the
name of MapANA Para himself, cites, among other authori-
ties, the Sdpardrca and Smritichandrica, which do not
appear to be otherwise known, and the Hémddr:, which is .
occasionaly quoted in the new Digest.

SurAPANI, a native of Mit’hild, who resided at Sdhuria
in Bengal, wrote a treatise on penance and expiation, which
is in great repute with both schools. His commentary on
Y asNvawALCYA, entitled Dipacalicd, has beenalreadynoticed,
BaAVADEVA BHATTA, also called Baraparaser Brusanaa,
was author of several treatises on religious duties. These,
with the rituals of the same author, are much consulted in
Bengal and in the southern provinces of India, Jire’NpRYA
is often cited in the Mitdcshard, and sometimes in the new .
Digest. GoYiOHANDRA, GRAHESWARA, D’HARESWARA, Bara-
RrupA, HARIHARA, MurARr Misea, and many others, have
been occasionally consulted.

Among modern Digests the most remarkable are, the
Vivadarnave sétw, compiled by order of Mr. Hastings; the
Vivada saranava, compiled at the request of Sir 'WiLLiam
Jongs, by Servoru TaiveD], a lawyer of Mit'hild ; and the
Vivdda bhangdrnave, by JAGANNATHA which is now trans-
lated.

On this translation I shall briefly observe, that the
version of many texts come from the pen of Sir W. Jons ;
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for most of the laws quoted from MEeNv are found in his
translation of the Mdanave d’herma sastra, and other texts
had been already translsted by him when perusing the
original Digest formerly compiled by order of Mr, HasTiNes.
It has become my part to complete a translation of the new
Digest of Indian law. Selected for this duty by Sir. JorN
Smore, whose attention extended to promote the happiness
of the native inhabitants of the provinces which he governs,
and to encourage the labours of the literary society over
which he presides, is no less conspicuous than his successful
administration of the British interests in India, I have
cheerfully devoted my utmost endeavours to deserve the
choice by which I was honoured : nothing, which diligence
could effect, has been omitted to render the translation
scrupulously faithful; and to this it has been frequently
necessary to sacrifice perspicuous diction. The reader,
while he censures this and other defects of a work executed
in the midst of official avocations, will candidly consider the
obvious difficulties of the undertaking, Should it appear to
him that much of the commentary might have been omitted
without injury to the context, or that a better arrangement
would have rendered the whole more perspicuous, he will
remember, that the translator could use no freedom with
the text, but undertook a verbal translation of it ; what has
been inserted to make this intelligible, is distinguished by
Italics, as was practised by Sir WiLLiax JonEs in his version
of Menv and of the Sirdjiyyah ; in very few instances has
any greater liberty been taken, except grammatical expla-
nations and etymologies, which are sometimes though rarely
omitted, or abridged, where a literal version would have
been wholly unintelligible to the English reader. In the
orthography of Sanscrit words, the system adopted by Sir
'W. Jones has been followed. To obviate the necessity of
referring to the first volume of the Asiatic Researches,
where that system was proposed, an explanatory note is
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subjoined. This, with an index, and a few scattered anno-
tations, which have been added, may prove .sufficient to
assist the occasional perusal of a work intended to dissemi-
nate a knowledge of Indian law, and, serving as a standard
for the administration of justice among the Hindu subjects
of Great Britain, to advance the happiness of a numerous
people.
H. T. COLEBROOKE.
MirzAPooR, |

17th December 1796.
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TaIS valuable work was compiled by a learned Bengal Pundit,
JAGANNAT’'HA TERCAPANCHANANA, at the suggestion and under the
superintendence of Sir WiLLIAM JONES, and was translated from
Sanscrit into English by Mr. HENRY THoMAS COLEBROOKE in 1796.
In the following yeay, it was printed, in four volumes, at the Press of
the Honorable the East India Company at Calcutta; and, in 1801, it
re-appeared as a second edition in three volumes, when it was printed
at the Oriental Press and published in London. It consists of texts
collated from the Codes, extant in the Sanscrit language only, of the
wisest Lawgivers of India, on the subject of the Hindu Law of Con-
tracts and Successions, with & copious commentary, by the compiler,
based on the expositions of learned and skilful Jurists of earlier times ;
and forms the most comprehensive and perspicuous body of Hindu
Law that has hitherto appeared in the English language.

As the work is now scarcely to be met with anywhere, having been
long out of print, and encouraged by the success I have met with in
my endeavours to reproduce, in & convenient and compact form,
standard works on Hindu Law and Indian subjects, I have ventured
to issue a third edition on my own risk and responsibility ; and
thereby to place within the reach of all those who may be interested
in the subject, “a mine of juridical learning,” as COLEBROOKE’S Digest
has been, not undeservedly, characterized, “ throwing light upon
every question on which it treats,” notwithstanding its defects in
some respects. -

It was my intention to have supplemented the present edition
with foot-notes explanatory and otherwise of the text, and, with this
view, I secured the services of an able and experienced judicial officer,
whose notes appear on the first 200 pages disticguished from the
rest by the affix “Editor;” but, owing to want of time on his part
to prosecute the undertaking as expeditiously as circumstances
demanded and other unavoidable impediments which caused consi-
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derable delay in passing the work through the Press, I abandoned
this design and re-printed the remaining portion of the work
verbatim from the second edition. This is to be the less regretted
as the stereotyped character of Hindu Law and the wise policy of
the British Indian Legislature in abstaining to interfere, as far as
possible, with the institutions of the people, leave little room for
re-editing. Portions of the work, it is true, have been rendered
obsolete by Statutary Law, and the Decisions of Indian Courts have
illustrated and amplified many of the doctrines contained in it, and
to have noticed these in their proper places would have been an
advantage, yet still such thorough revision would involve consi-
derable more delay than the present demand for books of this
description warrants my incurring. The work, as a standard
authority, even in its present form, will be doubtless acceptable to
the legal public; and considering all circumstances, I have deemed
it prudent to push forward its printing as fast as possible and to
publish each volume as it was ready.

In regard to typographical execution, the present edition is
decidedly superior to its predecessor, which was printed about sixty-
three years ago. The subject-matter of each section is given at the
head of the page to facilitate reference, and the work itself is pre-

sented in a more compact form by reducing its bulk from throe to
two complete volumes.

CoLEBROOKE has been much esteemed as a Sanscrit scholar, and -

many of the most valuable papers which appeared in the Asiatic
Researches, were contributed by him. A list of these and of his

other works is given at page 316 of volume 2 of the Biographical
Division of KN1GHT'S English Cyclopedia.

PUBLISHER.
MADRAS, July 1864.

PREFACE TO THE FOURTH EDITION.

The third edition of this standard Oriental Law work havmg
been exhausted, the Pubhshers have much pleasure in issuing a
JSourth.

August 1874, Tke Publishers.
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COLEBROOKE, Sir HENRY THOMAS, was born in London in 1765. Hig
father, Sir George Colebrooke, Bart., was several times Chairman
of the East India Company. As a boy, he was of a quiet, retiring
disposition; was distinguished for an extreme fondmess for reading;
and had a wish to be placed in the church. He pursued his early
studies under a tutor, at his father's house, till the age of fifteen ; at
which time he was as far advanced as many are when they leave the
Universities. At seventeen, he was appointed to a writership in the
Civil Service of Bengal ; and embarked at Portsmouth soon after the
sinking of the Royal George at Spithead, which melancholy circum-
stance he witnessed.

On reaching India, he was placed in a subordinate capacity in the
Board of Accounts, which he held during the remainder of his stay
at Calcutta. It is singular that one who ultimately became master
of perhaps the most difficult of all Oriental tongues, should have
told his father, in a letter written during his first year's sojourn in
India, that there was no danger of his applying too intensely to
languages; that the Persian was too dry to entice; and that he
sought the acquisition of that and the Hindustani very leisurely.

Mr. Colebrooke’s first letters from India expressed something of
discontent at his situation. The discussions which were then going
.on at home relative to the constitution of our Indian empire, and
the general opinion which obtained that the Company would be
deprived of their political patronage, seem to have led him to think
of returning to Europe, and seeking a new profession; for a while
he entertained thoughts of turning farmer, and settling in the
country. In one of his letters, he remarked that it was easy to

.make oneself comfortable in India; but that it was seldom done,
4
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because of the notion of returning early to Europe. He observed,
also, that India was no longer a mine of gold; every one was dis-
gusted ; and all, whose affairs permitted, abandoned it as soon as
possible. In a subsequent letter, however, he retracts some of his
complaints against the country, his situation, &c., and admits that
the only solid objection to India is its great distance from Europe.

In 1786, he was appointed Assistant Collector of Revenue in
Tirhoot, in which department he remained for nearly nine years.
While there he acquired a great taste for field sports, and prided
himself on being an excellent shot; nor did he relinquish those
animating pursuits till he was removed to & station where no game
was to be found. While at Tirhoot, his sporting and official avo-
cations left him little time for literary pursuits; and although his
father constantly pressed him for information regarding the literature
and religion of the East, the son as constantly pleaded want of time
for such investigations. Some of the excuses given in his letters,
at this period, are remarkable, as coming from one who was after-
wards so zealous an Orientalist. He styles Wilkins, “ Sanscrit mad ;”
the Asiaiic Miscellany, “a repository of nonsense;” and the Insti-
tutes of Akbar, “a dunghill, in which perhaps a pearl or two might
be found.” The bent of his mind, at this time, inclined towards the
politics of India.

In 1789, he was made Assistant Collector at Purneah; his effi-
ciency and assiduity in this office soon brought him into notice ; and
not long afterwards, he was appointed by the Government one of a
deputation for investigating the resources of that collectorate, in
reference to the permanent settlement. His first scheme of author-
ship was a work on the Agriculture of Bengal; and one of his letters,
dated 1790, details the objects of inquiry on that subject to which
he had directed his attention. In this work he was assisted by Mr.
Anthony Lambert; but the greater portion of it was written by
Mr. Colebrooke. The production contained some severe strictures
on the commercial policy of the Company; and it was not without
considerable hesitation that Mr. Colebrooke consented to its
appearance.

It was not till the eleventh year of his residence in India, that he
embarked on a course of study which, with the exception of his
public duties, engaged the largest share of his attention till his return
to England. But the difficulties he encountered in his first attempts
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to acquire the Sanscrit language were such, that he had twice
abandoned the attempt before he finally succeeded. In 1794, while
Collector of the station of Nattore, he undertook the translation,
from the original Sanscrit, of a copious Digest of Hindu Law,* which
had been compiled under the directions of Sir William Jones. This
task cost him two years of unremitted exertion, and fully stamped
his reputation as a Sanscrit scholar.

A letter to his father in 1797, discloses the ambition he then had
for & seat in the Supreme Council. In opening his views on this
subject, he modestly remarks, that he must betray some self-conceit,
which he would not exhibit to any one but his indulgent parent,
who, he says, will have learned from the oecasional thanks bestowed
upon him in the progress of his official duties, and from other
channels, that be stood high in esteem both with the members of
the Government and with the public at large. However, after his
appointment, in 1801, to the office of Chief Judge of the High Court
of Appeal at Caleutta, he no longer manifested the same eagerness
to rise to the higher post; and even declared himself satisfied with
the situation he then held, and which, being of a judicial nature,
furnished employment of all others the most congenial to his tastes
and pursuits. He had studied Civil and Hindu Law throughout his
whole life; and as his judicial duties recurred at stated times and
for specific periods, his leisure could be more regularly devoted to
Literature and Science than while holding the office of Collector of
revenue, Towards the close of 1805, he was elevated to the situa-
tion to which he had looked during the past ten years with alternate
hope and indifference ; holding at the same time his office as Chief
Judge of the SudderDewanny. Agreeably to the rules of theService,
he vacated his seat at the Supreme Council at the end of five years.

In 1798, he was nominated by the Government to proceed on an
embassy to Nagpoor, where he remained about two years; during
which time he lost no opportunity of pursuing & varied and extensive
course of study in Oriental Literature and the Natural Sciences. He
had already contributed many papers on these subjects to the Asiatic
Researches. The religious ceremonies of the Hindus had especially
attracted his attention. ‘

On the establishment of the College for the education of the Civil

# Recently re-printed in Madras,



xxviii MEMOIR.

Servants at Caleutta, Mr. Colebrooke received the appointment of
Sanserit Professor. The office was honorary in its nature ; nor did
he deliver any oral instruction ; but the circumstance of his con-
nexion with the College led to the compilation of his Samscrit
Grammar. The first volume of this work was published in 1805 ;
but in consequence of the appearance of two other Grammars of the

. same language, one by Dr. Carey, and another by Dr. Wilkins, the
further prosecution of the work was abandoned.

In 1810, he published his translations of the two celebrated trea-
tises on the Hindu Law of Inheritance—a work which he himself
valued as much as (if not more than) any other of his literary labours
of a legal nature, but which, it appears, was never in much request
by the pablic: a circumstance at which he expressed some surprise.*

During the last foew years of his residence in India, he was much
interested in the inquiries which the doubtful question of the height
of the Himalaya mountains had given rise to. The subject had,
indeed, engaged his attention for some time; and the body of
evidence by which he sought to determine the problem was the
accumulation of twenty years. He had always considered that the
height of these mountains had been greatly underrated. Subsequent
surveys and admeasurements confirmed his assumptions, and demon-
strated that one of the high peaks seen from the plains of Goruckpoor
was of the amazing height of 27,650 feet. Mr. Colebraoke took a
very lively interest in the progress of these investigations; and the
final establishnient of the fame of the Himalayas was to him a con-
tinued source of satisfaction and delight.

In 1810, he married Miss Elizabeth Wilkinson. Their unien,
however, was of short duration. The loss of one of their childrep,
and the constant anxiety Mrs. Colebrooke suffered during its long
illness, injured her health, and occasioned a predisposition to fever,
which eventually carried her off This severe blow, which marred
the happiness of his remaining days, fell upon him just at a time
when his family were about to proceed to Europe. Mr. Colebrooke
arrived in England early in 1815; and went to reside with his
mother near Bath ; from whence, in the next year, they removed to
the neighbourhood of London ; and the metropolis became the chief

* The work is in great demand now, and has been re-printed in Madras, also his
Miscellaneous Essays:
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place of his abode for the rest of his life. He was there better
enabled to follow up his literary and scientific pursuits than a resi-
dence in India would permit; and he could now enjoy more fully
the society of persons of taste congenial to his own. HaVving become
a member of almost every scientific Institution in London, he passed
a considerable portion of his hours of relaxation in the society which
they afforded. At this period, his mind certainly disposed him far
more towards the pursuit of science than it had hitherto done. He
wrote more largely upon the Scientific subjects, occasionally giving
essays to the transactions of the Scientific Societies, and being a
frequent contributor to the Quarterly Journal of Science. He
became very much attached to Chemical experiments, to which he
would turn for relaxation from severer studies. He was one of the
founders of the Astronomical Society, in the proceedings of which
he took the greatest interest, having from early youth acquired a
fondness for Mathematical pursuits. Indeed, he appears to bave
always held Science in far higher estimation than Eastern literature ;
and when his son, the writer of the Memoir under our notice, went
out to India, his father never expressed a wish that he should devote
his time to Oriental studies, any further than they might be con-
nected with his duties as a Member of the Civil Service. It may
interest many linguists to know, that he .was strongly in favour of
the mode of instruction by translations, being that which he had

‘himself adopted. He was ever anxious to see systematic plans of

study; and it was his constant practice to task himself to a certain
course every day; and the task soon became a pleasure. His me-
mory was so good, that it was irksome to him to take up any
literary work & second time. When young, his deeper studies were
usually pursued at night. He told his son, that it was no unfre-
quent occurrence for him to read himself stupid ; and that during
the last half hour or so of his vigils, his brain would beconte confused ;
but on waking in the morning, he usually found the subject of his
reading fresh in his mind.

Shortly after his arrival in this country from India, Mr. Colebrooke
presented to the East India Company his library of Sanscrit MSS,,
a collection the growth of many years; and which, it is thought, cost
him, from first to last, about £10,000. He said that he felt such a
collection ought not to be kept entirely to himself ; and he deemed
it more likely to be beneficial to Oriental Science, as well more con-
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venient to himself, if it could be placed in a library like that of the
East India House, where it might- be easily accessible.*—Asiatic
Journal. : :

Colebrooke died on the 10th March 1836, at York Terrace, Regent's
Park, London.—Men whom India has known.

" * His bust has been placed at the India House, a wood-cut of which forms a
frontispiece to the Madras re-print of his ‘‘ Miscellaneous Essays.” @



NOTE

ON THE

ORTHOGRAPHY OF SANSCRIT WORDS.

To obviate the necessity of a reference to the first volume of the
Asiatic Researches, where the system of orthography which is here
followed was first proposed, I subjoin the pronunciation of the letters.
A, E......pronounced as « in sun,as i insir, ase inker. When final,

it has e very obscure sound, like the e muet of the French.
The Benga.lese pronounce this letter as a short o.
A.,....asain call.

L. as ¢ in fit
I..... as 1 in machine, and as ee in fee.
U.......88 w in pull.
| VR as 0o in pool .
- RE.. .. nearly as 7% in ¢rip : more exactly as % in merrily.

Ri........nearly as 7ee in free.

Lri.......nearly as Iryin revelry. In Bengal this letter expresses
both syllables of the word lily.

Lri....... the same prolonged.
E........ as the first e in there, and as ei in heir.
O U as 0 in go.
Ai... ....as tinfile. In Bengal it is pronounced like the Greek
diphthong in poimén, a shepherd.

Au........88 o% in thou,
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N & M...represent the nasal semivowel, which is an abbreviation
of the nasal consonants at the end of a syllable ; some-
times pronounced gutturally, sometimes* labially. Its
sounds are familiar to the French tongue.

H......... represents the aspirate semivowel, an abbreviation or sub-
stitute, at the close of a syllable, for the strong aspirate.

It gives intensity to the sound of the preceding vowel.

The short vowels @ and %, and sometimes u, when final,

. are scarcely perceptible unless followed by this element.

Covernned as ¢ in cause, and as k in kill and ken. Used before e and
%, it has not- the sound of s but of %.

Ch.........nearly as ck in choler, chiromancy, &e. Cuachery perhaps
furnishes & better example of this sound.

G..........88 g in gain.
Gh........nearly a8 g-k in log-house.
Nowveeron. as mg in sing. It has the sound which we also give to

nasals preceding guttural letters, as, ink, bank, &e.

Ch’h...... nearly as ch-h in much harm, rich keir, &e., if no pause be
: made in pronouncing these words.

R IO as j in joy.
J'h.......nearly as dge-h in edge-hill.

Ny......a peculiar nasal, pronounced before vowels nearly as n% in
pannier, or in onion. Before a consonant it varies little
from the sound of the nasal in singe. I therefore write it
in such instances with a single N. The conjunct jny is
pronounced in the eastern provinces as gy, or as g.

T, T"h, D', D"h...the sounds .of these cerebral letters can only be

learned by practice; they are often confounded in pro-
nunciation with a harsh 7, or with an .

N'.........a peculiar nasal sounded high in the roof of the mouth.
T...........88 ¢ in tin and ten.
Th.........nearly as ¢-k in kit him, white hall, &c.




ORTHOGRAPHY OF SANSCRIT WORDS. xxxiii

D......... as d in deal:

Dh....... nearly as d-h in red hair.

)\ as n in noble

P.........as p in pen.

Ph........ sometimes pronounced as ph in philanthropy ; more gene-
rally as in shepherd, haphazard, &c.

B....... as b in bell ‘

Bh........ as b-h in abhor.

M..... as m in man

V, W......a8 v in valve ; sometimes as w in wind. In the eastern
provinces it is confounded with b.

O a peculiar sibillant, differing from our 8 which is dental, as
it is sounded higher on the palate. It is sometimes pro-
nounced like sk.

Sh.........a8 sk in ship, but often pronounced as c'’k, or rather as the
Greek x.

S...........a8 8 in 8in. »

H......... the strong breathing, or aspirate; as k in hair. The con-

junct ky is pronounced in the eastern provinces like hj
confounded by the ear with & or zj: I cannot well mark
this peculiar sound.

Csbh........a compound letter pronounced as cti in fiction ; but by some
it is sounded like ch, by others like c’.
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PREFACE

OF
THE COMPILER.

(Originally written in Verse.)

—-

Havine saluted the ruler of gods, the lord of beings, and
the king of dangers, lord of divine classes, the daughter of
the king of mountains, the venerable sages, and the reverend
authors of books, I, JAGANNATHA, son of RUDRA, by com-
‘mand of the protectors of the land, compiled this book,)

2. Entitled the sea of controversial waves,(® perspicuous,
diffusive, with its islands and gems, pleasing to the princes
and the learned.

3. 'What is my intellect, compared with the sacred code ?
A feeble bark on a perilous ocean. The favour of the supreme

ruler is my sole refuge in traversing that ocean with this
feeble vessel.

4. The learned RApHACANTA, GURUPRESHADA of firm and
spotless mind, RAMAMGHANA, RAMANID'HI, GHANASYAMA, and

. .

(1) The present work was compiled at the suggestion and under the superintendence, of Sir
WiLLiam Jones. Theauthor, JAGANNAT HA, an eminent pandit, was living in the year 1815,
at the advanced age of one hundred and eiﬂxt years ; and resident at Lirveny, about thirty miles
from Calcutta ; where, according to Mr. HARRINGTON, surrounded by four gencrations of his
doscendants in number nearly an hundred, he gave daily lectures to his pupils upon the prin-
ciples of law and philosophy. Analysis of the Bengal Regulations, vol. I, page 197, Note.
Second Edition.—~Ep1TOR. -

-(2) This is the signification, in Sanskrit, of Fivdda—bhanggrnava ; the title given to the
work by the compiler,—EDITOR,
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GANGADHARA, a league of assiduous pupils, must effect the
completion of this work, which shall gratify the minds of
princes : of this I have unquestioned certainty.

5. Embarking on ships, often do men undaunted traverse
the perilous deep, aided by long cables, and 1mpelled by
propitious gales.

6. Having viewed the title of Loans and the rest, as pro-
mulged [promulgated] by wise legislators in codes of law, and
as expounded by former intelligent authors,

7. And having meditated their obscure passages, with
the lessons of venerable teachers, the whole is now delivered
by me.

A N e




BOOX 1
ON LOANS AND PAYMENT.

CHAP. I
ON LOANS.

Secr. I.—On Loans in General.™

ol
NAREDA :—What may, or may not, be lent ; by whom, to whom, and
in what form; with the rules for delivery and receipt, are held
comprised under the title of Loans delivered (rindddna.)

“ By whom,” as a creditor, a loan may be delivered or advanced;
namely, by a mercantile man, and the like. “ To whom,” as a debtor ;
meaning, to other persons than women, and the rest. ¢ In what form ;"
with a pledge previously taken, and so forth. ¢ What may be lent ;’ the

§3) Acoording to MANU, the highest law authority among the Hindus, the subject—matters
of proceedings, (vya vahdra-vishaya), are comprehemded under eighteen h “whioli,"”
he ol e8, ‘‘ are settled as the ground-work of {udicinl procedure in this wor’ld." Vide
Institute, Ch. VIII, v, 4—7 ; and also infra, Book 1I, Ch. I, v. 2, The titles of these subjects
are specified below : —

1. Rindddna, Contraction of debt. 2, Nikshépa, Deposit, pledge; especially one which
imorwhichif sealed, is specified as to its contents, in opposition to the Upanidhs, or
or unknown deposit. 3, Asvdmivikraya, Sale without ownership. 4, Sambriya
samutthdna, Joint performance of work, or concerns among partners. 6, Dattdpraddnika,
Resumption or retraction of gifts. 6, Vetanddana, Non-};ayment of wages or hire. 7, Samvid
vl)!yau'b'm, Non-performance of a, ent, breach of contract. Krayavikraydnusaya,
escission of sale and purch 9, tpdlayor vivdda, Disputes between master and ser-
vant. 10, Simd vivdda, Boundary disputes. 11, Vdk; a, Defamation, slander. 12,
Dandapdrushya, Personal injury ; assault and battery. 13, Steyas, Theft. 14, SdAasa, Violent
seizure of m; robbery. 16, Strisangraha, Adultery. 16, Stripumdharma, Duties
of man and wife. 17, Ddyabhdga, Partition of inheritance. 18, Mla, Gambling ; playing.
with animate or inanimate materials.

It may be observed in this place, that the above titles are sometimes differently classified
and ; and in addition to them, 8 few more topics are introduced,—as, Vyavahdra
Mdtrika, Legal procedure in general ; édluhya, Oral evidence, Lekhya, W
Divya, Ordeal ; various kinds of which are described in the Hindu Luw ; Abhyupetya y
Contracted service; Prakirnaka, Miscellancous matters and forensic duties; &c. All these
mijeob are again sub-divided and greatly multiplied by diversity of claims ; as NAREDA, cited
by V1INYANSSVARA, has observed; *of these also the distinctions are a hundred and eight
fold. From the diversity of men’s claims, there are a hundred ramifications.” — Mitdkshard.
Ch. 1, Sect. 2, § 6.

In the present work, JAGANNAT HA freats only of the Law of Contracts and Sucoession ;
omitting altogether the Law of Evidence, the rules of Pleading, the Rights of landlord
and tenant, and other topics which might have been advantageously inserted; and which
would have rendered the compilation more generally useful in those Courts, in which the
Hindu Law is administered.—EpITOR.

ritten testimony ;
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excess above that which ought to be appropriated to the support of the
family, and the like. All that is comprim;) under the title of loans delivered.

Again : “ By whom,” as a creditor, a loan ought not to be delivered or
advanced ; namely, by a priest, or the like, not subsisting by his own
reqular livelihood. “ To whom,” as debtors; to women and the rest.
¢ In what form ;” meaning clandestinely. ¢ What may not be lent ;”* that
which only suffices for the support of the family, and the like. All that
is comprised under the same title.

Again : “ By whom” a debt should be delivered or paid ; namely, by
tbe debtor. ¢ To whom ;” to the creditor himsels, not through his wife,
or the like. *In what form ;” with a writing previously executed, and so
forth.  What should be paid ;”’ a debt contracted by the party himself,
and the like. All that is comprised undeyr the present title.

Again : “ By whom” a debt need not be paid ; by the great-grandson of
the debtor, or his remoter descendant. ¢ To whom’ <t should not be pasd ;
to the wife of the creditor, and the likg. ¢ In what form ;” clandestinely.
* What"” should not be paid away ; the exclusive property of the wife, and
so forth, All that is comprised under the present title.

* The rules for delivery” by the creditor ; the rules for advancing a loan
on interest ; namely, what sort of interest may be taken without a breach of
duty on the part of the creditor.  And the rules for receipt ;’ the rules
for receipt by the creditor at the period of liquidation : those »ules are the
modes of recovery consonant to moral duty, and the rest. “The rules for
delivery’’ by the debtor; the rules to be propounded for the discharge of
debts, such as payment on demand, or the like. ¢ The rules for receipt ;'
the delivery of stipulated interest, and so forth. All these titles of forensick
contest are comprised under the title of Loans and Payment: the parti-
culars will be delivered under their respective heads ; a little has been
mentioned cursorily in this place, to explain the import of the text.

On the reading preferred by BEAVADEVA and others, yat’ kd bhdvét instead
of yat' hdchayat, the sense is similar : the loan, which may be advanced, is
comprehended under the title of Loan and Payment; this forms oue
member of the sentence. So such loans as may not be made, and so forth,
are also comprised under the same title : "and the terms ““loan’’ and “debt”
may be understood in the secondary sense of a loan not actually advanced,
or a debt not actually contracted.

According to the Mitdcshard, the title of Loan and Payment is seven-
fold ; five-fold in respect of the debtor, and two-fold in respect of the
creditor ; namely, in respect of the last, the rule for delivery, and the rule
for receipt. This will be subsequently explained.*

But the etymology of the term +indddna is this : «“ the complete delivery
(dddna) of a loan or debt (rina,) by whom, where, and to whom made .”
an apposition in the form called bakubrihi.(4) By the term ‘‘ complete deli-

# Sce Chap. 5, on Payment of Debts.

(&) Bahubrihi or bahwrrihi, is one of the forms of grammatical composition ; it is the com-
pounding two or more words to furnish an epithet or attributive: as bakwumdla, having many
necklaces, from daku many, and Mdla a necklace : pitdmbara, dressed in yellow clothes : and
appellative of KR1sHNA or VIsuNU in that form,—EDnI1ToR.
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very,”’ both the advauce and re-payment are expressed. But, if the thing
lent be understood, according to the rule, that ‘“neuter derivatives from
active words are similar to nouns denoting substance,” the word »¥néddna
ounly signifies “a loan or debt (rina) completely delivered (ddfyamdna) ;"
being derived in the form of apposition called carmad hdraya. Yet it may
be also understood in the sense resulting from apposition in the form called
bahubrihi, « the complete delivery of a loan or debt, by whom, or in what
place made.” The application of several senses to a wordly phrase, through
the ambiguity of terms, is unexceptionable: it is accordingly said, that, -
““ in wordly matters, there is no objection to distinguish a phrase according
to the distinction of inferrible meaning :”* and these, though words of a holy
Sage, are secular ; for they are unconnected with the Véda.

In the expression ¢ the loan ought not to be delivered or advanced,” the
word *“ loan” bears a secondary sense ; for it is connected with the secondary
notion of the request without the actual advance of the loan, and so forth ;
and it does not denote what will be mentioned as the defined sense of loan
or debt,

Other lawyers explain the title, ¢ receipt (dddna) of a loan (rina,) by
what mode obtained ;*’ another apposition in the form called dahubréhs : and
the third or casual case is used adjectively; thus the essential properties
with which the receipt of a loan is connected, are severally titles of Loans
received. Those essential properties are, the creditorship of Vaisya, or the
like ; the debtorship of others than women, or the like; feneration at the
rate of an eightieth part by the month, and so forth : NAREDA also specifies,
as comprehended under the title of Loans, the place where, or person to whom,
the loan is made (I.)

1t is said, “ may, or may not, be lent ;" but what is a loan ? The Sage
replies to that question:

2.

NAREDA :—That contract of delivery and receipt which is made with
a view to a gain by the lender oun the principal sum while remaining
with the debtor, is called a loan on interest (custde ;) and money-
lenders acquire their subsistence by it.

“The principal sum,” literally its continuance : the contract of delivery
and receipt is made with a view to gain or increase, so long only as the
principal remains with the debtor. These two, the words * delivery” and
“ recespt,” are in the passive form. The loan is delivered by the creditor
" with a view to & gain on a durable capital, and is received by the debtor
with a stipulation to that effect. 'When it bears no interest, then the term
“Joan” is employed in a secondary seuse ; for a subsistence is not thereby
gained.

A secondary notion, or quality, i3 stated, in the fourth lecture of the
Nydya,*(56) to be that which is necessary to the existence affirmed.t That

#* Treatise of G6TAMA, on Dialectick Philosophy.
+ Essential not adventitious, to the subject.
{5) In Eastern India, the ¥édas and Mimdnsds (the latter described as * properly the logic
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which is given, is received back ; or something of the same kind in iés stead
hence, what is advanced for the purposes of traffick, is not a loan.

VACBESPATT Misga.

of the 1aw”’), are less studied than in the South ; and the Lawyers of Bengal and Behar adopt
very generally the Nydya or dialectic philooopix , for rules of reasoning and interpretation
upon questions of Law. Hence arose two principal sects or schools, which construing the
same text variously, deduce upon some important points of law different inferences from the
same Dicta or maxims. COLEBROOKE, in STRANGE's Hindu Law, vol. I, page 316.—Third
Edition. Instances of the application of reuonini,eu taught in the A to the discus-
sion and determination of juridical questions, ma; wet with in several Hindu I.aw works.
See for instance, Mitdkihard, on Inheritance, ch. T, sect. 1, § 10,and I, 9, § 11, and II, 1, §
34: JIMOTA VAHANA, ch. X, sect. 6, § 16—19. Dattaka Mimébnsé, on adoption, ch. I, sect.
1,$35—41; and IV, 4, § 60—66, and VI, 6, 27—31. Dattaka C}mndn'ka, ch, I, sect. 1, §
24, and I1, 2, § 4.

The Nydya, alluded to in the text, of which G6TAMA or GAUTAMA is the acknowledged
author, jshes a philosophical arrangement with strict rules of i f not inaptly
compared to the dialectics of the ARISTOTLIAN school. CoLEBROOKE, PhilosopAy of the I;c‘n-
dus, Essays, vol. I, page 227.

As frequent allusion will be made in the course of the work, to the schools of Hindu
Law, it would not be out of place, it is thought, to insert here a brief acoount of each
of them, of the extent and situation of the districts where the doctrines of the several achools
are current, and also of such works as are usually referred to, as final authorities, by the fol-
lowers of the respective doctrines, excluding the text-books and mere explanatory comments.

In the present day, five schools of Law may be said to exist in India. They may be classed
in the following order ;— Gaursya or Bengal ; Mit’ kila or North Behar ; Bendres ; Mahdrashtra
or the Mahrdtia country ; and Drdvida, or the south of the peninsula.

1. The Gauriya, or Bengal school prevails over the whole province of Bengal proper and
apparently is oo-{xtensive with the F:ngﬂl lauguage, or, stfeut, is of authority wherever
tge Béngali is s&oken by the inhabitants of the country. This school stands nearly alone,
sutioululy with regard to the Law of Inheritance, in which thereis a wide difference in

octrine between the northern and the other schools, the latter receiving some treatises in
common, which are totally rejested by the Gasriya lawyers.

The principal Law works, recognized by this school are the following :—

DAarma Ratna by JiuGTA VAuANA. Ddya Bhbga, and its commentaries by SR{KRISHNA
TARKALANKABA, and SRfNATRA ACHARIYA CHGDAMANI. Déya Krama Sangraha_by Sei-
xRISENA TARKALANKARA. Smriti Tatwa and Déya Tatwa, by RAGRUNANDANA. P -
nave Sétu. Vivdda Sdirdrnava. Vivdda BhangGrnava, the present compilation.

II. The Mit'hila school is that of North Behar, the ancient kingdom of Mit’Adla or
Tirabhukti, corrupted into Tirhut ; Which, though not often mentioned in history, is famous
for having been the residence of SfTa, RAMA’s wife. This school assimilates in a great many
points with that of Bengal ; inheritance, however, being still excepted.

The subjoined anthorities are followed by the Mi¢’ Aila school :—

Mitdkshard by VIINYANESVARA. Vivdda Ratndkara. Vivida Chintimani, and Vyacahdra
Chintdmant, both by VACHESPATI Mi1srA. Jwaita Parisishta, by KfsavA MisrA. Fiodda
OAandra, by a female LACEMIDBVI. Smrila Sdra, by STRIDHARACHARYA. Sarmmchchaya Ma-
dana Pdrijéta, by VISVESVARA BHATTA.

TII. The doctrine of the Bendres school is followed in the city and province of that name,
and is the prevaili:f school of middle India. The doctrine of this school is current in Orissa,
and extends from Midnipur to the mouth of the Hooghly, and thence to Chicacole. :

The following works are held in repute by the Lawyers of the Bendres achool :—

Mitdkshara. Viramitrédaya, by MITRA MisRA. Pardsara Mddhaviya. Viwdda Tdndava
and Nernaya Sindhu, both by KAMALAKARA. .

IV. The Mahardshtra school governs the law in the country of the Mahr{ttas.

““The south limit of the Mahrétta country,’’ observes Mr. MORLEY, ‘ may be loosely stated.
as passing from Goa through Kolapur and Bidr to Chandra ; the eastern line follows the
Warda river to the Injfdri or Satpir{ hills, south of the Nerbudda, and which form its
northern limit as far wost as Nand6d: and the western boundary may be marked by a line
drawn irom Nand6éd to Damdn and thence following the sea coast as far as Goa: in other
words the Maharashtra school prevails wherever the Mahritta language is spoken by the
natives.”’ . ) -
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© « The principal sum ;” the continuance of the money lent. “A gail ;"
the acquisition of money, or the like. The very loan which is advanced by
the owner or creditor with a view to that, is received by the usecr or debtor.

The Retngeara.
Consequently, that property which affords a gain stipulated in considera-

tion of its remaining for @ tsme with the debtor, is a loan ; or, that which
produces a gain by being advanced to remain with the debtor, is a loan.

The works of paramount authority in this school are the subjoined :—

Mitdkshard. Vyavahdra Mdyukha, by NfLAKANTRA. Nirnaya Sindhu. He‘madri by
HeMADRI BHATTA KABIKAR. !::riti Kustubha. Mddhaviya.

V. The Drdvida school extends over the whole of the southern portion of the peninsula
of India; in it is included the territories dependant on the Government of Madras.

This school may be sub-divided into three disfricts, in each of which some particular law
treatises have more weight than others : these districts are Drdvida Bln-operly 8o called, Kar-
ndtakd, and Andhr® ; aund their territorical distinction is given by Mr. MoRLRBY, as follows ;

¢ Drévida Proper is the country where the Tamil is spoken, and occupies the ex-
treme south of the mmmla its boundaries may be traced by a line drawn from Pulicat to
the ghéts between icat and Bangalur, and then following the ﬁh‘ts westward, and along
the gonndnry between Malabar and Kanara to the sea, including Malabar.

¢ The Karndtak{ country is bounded on the west by the sea-coast as far as Goa, thence by
the western gh4ts up to Kolapur, to the north by a line drawn from Kolapur to Bidr, and on
the east by a line from Bidr through Adé6ni, Anandpur, and Nandidrig to the ghdts between
Pulicat and Bangalur: this is the country where the Karnstak4 language is now spoken.

¢¢ The third district, the An where the Telinga or Telugu is now the spoken hnxfmge’
extends from the boundary line mentioned, and which, prolonged to Cmdm, will form
its western limit ; on the north itis bounded indistinctly by a line running eastwards to
Sohnpur on the Mahanadd{ river; and on the east by aline drawn from Sohnpur to Chicacole,
and thence to Pulicat, where the Tamil country begins. Mr. Ellis imagines that there are
laws existing in the southern 10e8 which are of higher antiquity than those introduced
from the north, although not all derived from the same source. (‘‘On the Law Books of the
Hindus,” in the Transaction of the Literary Society of Madras. Pt.I, ﬁ;"') This supposi-
tion is favoured by the fact, that Professor Wilson thinks it probable that the civilization of
the south of India may date as far back as ten centuries before Christ.”’

The subjoined is a list of the works held as authorities in the several divisions of the Dyd-
vide schoo{ t—

(a) Drdvida division:—Mitdkshard. Mddhavyd. Sarasvati Vildsa. Varadardjiya
by VARADARAJA.

(5) Karndtakd division :—Mitdkshard. Mddhavyd. Sarasvati Vildsa.

(¢) Andhrd division : —Mftdkshard. Mdbdhavyd. BSmyiti Chandrika, by DEVANDA
BHATTA, Sarasvati Vildsa.

It may be as well to state here, that in jions relating to adoption, the Dattaka M-
mdnsd by NANDA PANDITA is preferred in Bengal and in the south ; while the Dattaka Chan-
drika by DEvANDA BHATTA is held in repute in Mz’ Aila and Bendres.

The above particulars give the limits of the various schools of Law, so far as they can be
approximately defined. It will be observed from the foregoing list of law works that in all

e western and southern schools, the prevailing authority is the nearly-universal Mitdkshard,
and although the Mahréttas may prefer the Mayukia to the Mddhavyd and the contrary
may be the case in the Karndiakd country, whilst in other districts other treatises are referred
to, still the law itself, even in regard to Inheritance, is essentially the same throughout
India. In the vince of Malabar, however, a different rule of Succession prevails, from
what exists in other districts of the Madras Presidency. This peculiar Law of ﬁmc
will be noticed in its proper place.

In compiling the above abstract of the various Law schools and authorities, I have made
free use of the valuable and interesting materials contained in the Introduction to Mr.
MORLEY'S * Analytical Digest,” Vol. I, Old Series. I have also consulted with advantage,
the ¢ Principles and Precedents of Hindu Law,” by Mr. W. H. MACNAGHTEN. In the
%"“‘” to the present work a list of the principal Hindu Law Authorities will be found.—

DITOR,
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Such is the definition of loan. A full account of this will be delivered in
another work.

When interest is not borne, the word ‘“loan,” or debt, is employed only
in a secondary sense ; for money-lenders do not acquire their subsistence by
loans without interest : and it is employed in a general and secondary sense
in the phrase “a loan shall be given;” and in this, “Le who takes the
assets, shall be compelled to pay the debts ;” and in other instances. ¢ What
is necessary to the existence affirmed,” refers to the agreement that *the
debt shall positively be re-paid :” and this extends to other things, as payment
on demand, and the like. Buch is MisrA’s opinion. )

But we maintain this definition : money advanced with a view to the
future revived property of the creditor, and to his gain by means of interest
or the like, is a loan ; for, even without interest, there may be friendship
gained, or the like. ‘The term is not employed in a secondary sense : friead-
ship, and the like, are comprehended in the phrase the acquisition of
money, or the like.” b

“The continuance of the principal sum ;" its remaining with the debtor,
its being unrepaid, and so forth. ¢So long only as the principal remains ;
since the term “ only” excludes any other supposition, interest is not obtained
if the principal sum be wanting. But, as for what is advanced for the pur-
puses of traffic, there is not any non-repayment ; for the exact meaning of
" non-repayment is, that, after the creditor’s property has ceased by the act
of delivering the thing lent, neither the thing tiself, which had been his
property, ia- ultimately restored, nor an equivalent immediately given. Or
else, the advance of the principal may be signified by the expression, “so
long only as the principal remains ; for it shows an inseparable relation.*(6)
In traffic, and the like, the employment of a man’s own roperty with a view
to gain is acknowledged ; not the employment of anotﬁers property. Ac-
cording to MisrA, gain consists in the excess above the principal held as a
man’s own property.

But we explain “ the principal sum,” its continuance, whtle it ¢s held as
property by the creditor in reversion, and by the debtor in possession.
“ With a view to a gain; under the term gain” are comprehended the
interest received by the creditor, friendship gratified, duty fulfilled, or the
like ; it also comprehends the debtor’s enjoyment of the thing lent, and the

o In Logick, anwaya and vyatiréca ; the first is the relation of events, of which, whenever
one occurs, the other also occurs; the second is the connoction of circumstances, of which,
when one occurs not, the other also does not occur.

SG) The followin passage will serve as an illustration of this form of argumentation.
1t is eftracted from the Mitdkshard of VIsNYANESVARA, ch. II, sec. 8, § 15.

¢« But [should it bo objected], that “In a denfal of more than one written claim,” &ec. is
one sacred text, and “ In an action comprising many claims,”’ &c. is another sacred text ;
that here no authority can attach to either, from their opposition to each other, and their
being mutually conflicting ; and that they cannot be reconciled by applying them to different
subjects ;—it 18 answered, that ‘ when two sacred texts opposs each other, that which is
most applicablo has most weight.”” fa) Where two sacred texts contradict each other, the
contradiction must be rejected by referring them severally ; and that which is a Hlicablo, by
gonceral or particular inferonco or otherwise, has most weight or authority. ould it be
usked how this applicability is to be made apparent; it is answered, by experience, by ancient
experfonoe, showing the relation between cause and offect.”

ra) A lext of YAINYAWALKYA, quoted by SGLAPANT, BALAMBHATTA, &c.~EDITOR,
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like. Hence the exposition of the Retndcara, “the acquisition of mouey,
or the like:” is it not there said, “received by the debtor,” but “ received
by the user ;" nor is it clearly shown, that the expression, * with a view to
gain, 80 long only as theo principal remains with the debtor,” is that form of
speech which is named Saptim? tat purusha.®* 1t appears, therefore, that
o loan or debt is money connected with a gain allowed in consideration of
the creditor’s property in it ; on the notion, that, because the money was
the property of that man, therefore the gain is his. Or it may be “ money
connected with a gain allowed in consideration of the debtor’s temporary
property in it.” Or, if the apposition be thus explained, “ with a view to
the permanence of the capital and to o gain,”’ the permanence of the capital
denotes the future revived property of the creditor, and gain signifies
interest received, duty fulfilled, or the like. Consequently, the word ¢ loan”
is not employed in a secondary sense, even where no interest is borne ; for
the phrase, “ money-lenders acquire their subsistence by it,”’ relates solely
to loans bearing interest ; and the transactions of commerce, and the like,
connect a price with the thing, and a commodity with the purchase : it is
not customary in trafick to make a distinction,  this is the principal sum,
this the increase :"(7) therefore a capital so employed is not a loan.

It should be here noticed, that, in the first place, the borrower asks for
money ; next, the lender gives the money, saying or thinking, “so much
interest must be paid, and the principal sum be repaid :’’ property is thereby
vested in the user or debtor ; for the verb ¢ give :” signifies an act vesting
property in another, after annulling the agent’s own property. Hence, if
the debtor happen to lose that money, the loss does not faM on the
creditor ; and, from the same cause, the debtor may at pleasure dispose of
what he has borrowed, Afterwards, since, by reason of the agreement made,
the amount of the principal sum must be repaid with interest, or an equi-
valent be given, the creditor’s property is revived by payment made by the
debtor ; or if he rvefuse to pay'it, the debtor commits a sin, and is liable
to punishment. Creditorship and debtorship are distinguished by some
peculiarities ; the definitions are not therefore identical ;1 it is the same in
speaking of undivided brethren, and the like. The delivery of a loan or
debt (rindddna) is a phrase, not a compound word. To enlarge would be
snperfluous.

Is not loan on interest (;-un':ia), instead of loan gmera}ly (rina) ; explained
by such a definition? This question is answered by the following text.

3.
VKIHASPATI :—That loan (7tna), which, increased to four times or
eight times the principal, is thus received back, without apprehen-

4 &position of terms, where the last. is chiefly considered, and which is resolvable into the
seventh case, The compound s¢'idna ldbha has been thus resolved into sf’Adné satyéva
ldbha, gain, only if the capital remain.

(7) The Latin word, fenus or f@nus has a signification similar to vridds the Sanskrit for
interest. It originally meant any ** increase,”” and was thence applied to denote the interest
or increase of money. ¢ Fenws,” says VARRO apud AvLum GELLIUM, Noctes Att : X V1, 12)
‘¢ dictum a felu et quasi a fetura &mdam pecunim parientis atque tncrescentis.”” The woi
Sfecundus is evidently derived from the same root.—EDITOR. -

+ ‘Atmdsraya ; identical. Such definitions are faulty ; as A son of B, and B father of A,

1 Apparently liable to a similar objection, that they can only be thus explained : undivided
brethzen are those who have not made a partition ; and divided brethren are those who do
not remain in co-parcenary.

B



10 OX LOANS IN GENERAL. [BOOK 1, CH. T,

sion of sin, from an abject or distressed person (cutsita and stda), is
called a loan on interest (custda).

« From an abject or distressed debtor ;”’ from a debtor who is an outcaste
or otherwise abject, or who is indigent or otherwise distressed What is
received back with interest from such a debtor without appreheusion of sin ;
without fear of any consequent sin (for such receipt is no acceptance of gift
from an unworthy person). Hence a loan (7ina) is called a loan on interest
(cusida).

In this instance there is onlythe sin of distressing a miserable person ;
but there is none if his misery were merely pretended : and even if he were
really distressed, the creditor may confer a benefit by prolonging the term
of the loan, or otherwise ; and such is the practice.

Should the principal sum only be received back, or should it be received
with interest 7 On this point the Sage says, ¢ increased to four times or
eight times the principal.” The word * or” is indefinite ; it also suggests a
debt doubled, or the like. Hence it has been already said, ¢ what is received
back with interest”” Loaus quadrupled, and the like, will be explained
under the head of Limits of Interest.

Since the words 7ina and cuséida are used synonymously, the definition

. of cusida is also thedefinition of »ina : aud that is made evident by NARrE-
DA (1 & 2). The other text (3) only shows the verbal derivation of the
word cusida. This exposition conforms with the opinion delivered in the
Retndcara. The definition of the word #ina, which occurs in the first text
(1), is well delivered by a text of NArepa (2), although the term be
changed in that text. But the word cusida is formed adverbially (from the
particle cu and noun sida).

By whom a loan should be advanced. NArepa declares in the ¢oncluding
part of the text quoted (2) ; money-lenders acquire their subsistence by it.
The casual has the sense of identity ; “ even that is their livelihood.” Or
the word subsistence (vrittz) in a'neuter sense, may signify their mode of
existence. Money-lenders are men of the mercantile class ; accordingly
YAINYAWALCYA, in the chapter on Modes of Subsistence, says,

4.

YAINYAWALCYA:—Money-lending agriculture, traffick,and attendance
on cattle, are declared to be the proper subsistence of the mercan-
tile class.

“ Money-lending ;" placing money at interest. ¢ Traffick ;” living on the
profits of purchases made at a fair price.
The Dipacalicd.
o.

MEeNU :—The king should order each marw of the mercantile class to
practise trade, or money-lending, or agriculture and attendance
on cattle ; and each man of the servile class to act in the service
of the twice-born.(8)

8) Though the words jdti and varna are nearl onymous, still, the Hindu Lawyers
obgex)-ve a d‘zgtinction betvir’een the two ; applying t{ne?;"mer term to denote the mixed, and
the latter, the unmixed classes,—EDITOR,
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The king should compel a man of the mercantile class to practise trade,
money-lending, agriculture, or attendance on cattle ; and a man of the ser-
vile class to act in the service of the twice-born. If they refuse to do so,
they should be amerced by the king : on that accouut only it is mentioned
in this place (in the eighth chapter, on Judicature ; and on Law, private and
criminal.) CULLGCABHATTA.

The meaning is, that the expression *the king should compel them to
practise, &c.” implies, that they should be amerced if they refuse to do so,
But if a Vaisya do not practise money-lending through apprehensions
entertained by him that the loans will not be subsequently repaid, he should
not be fined. Since it is declared by MrNu, that an ‘dmbasht’ ha(9) should
live by curing disorders ;* but since men of mingled births may follow the
occupation of their mother's class, an ‘Ambasht’ha, adopting the profession of
the mercantile class, should not be fined if he do not practise money-
lending. To enlarge on the snbject of fines, which have been incidentally
mentioned, would be superfluous.

For the sake of conferring benefits and the like, any proprietor of
wealth may lend money without intending to obtain interest for that is not
prohibited. By those who may practise money-lending, a small part only
of their wealth ought to be lent: this being incidentally mentioned,
BHAVADEVA cites the Mércandéya purdna, on the subject of what may not

_be lent.
6.
Mdrcandéya Purdna (10— A prudent man should setapartafourth of
his property for pious uses with a view to another world ; and apply

half to his own subsistence, and to constant and occasional rites;

2. He should augment the remaining fourth of his property, or
half of half, making it his capital : the wealth of him, who acts
thus, becomes productive. ’

(9) ‘Ambasht’ ha, called also Vaidya, is one born ofa Vaisya woman, by a man of the sacer-
dotal class : his profession i i of medicine. Vide MENU, ch. X, v. 47 ¢f seq, for a

s the
long list of the mixed tribes, and of the professions they are respectively enjoined to follow.—

EDITOR.
* Chap. 10, v. 47.

(10) One of the sacred and poetical works among the Hindus. There are eighteen acknow-
Purdnas : these are supposed to have been compiled or composed by the poet VyAea,
who also arranged the Jédas—hence called V&DpA-VyAsa ; and they comprise the whole body
of Hindu theology. Each Purdna should trcat of five topics, especially the creation, the
destruction and renovation of worlds; the genealogy of gods and heroes; chronology, treat-
ing of the reigns of the Menus ; and heroic history, containing the achievements of demigods
:ﬁ heroes. ‘They may thus not be inaptly compared to the Theogonies of the ancient Greeks,
The names of the eighteen Purdnas, are as follows. 1, BRaMHA. 2, Padma, or the lotus.
3, Bramhdnda, or the egg of BRAMHA. 4, Agncya or Agni fire. 5, VAISHNAVA or of VISHNU,
6, Garuda or of the eagle. 7, Bramhataivarta, or transformation of Bramua, that is of
Krishna, identified with the Supreme Being. 8, Saiva, or of S1va. 9, Linga. 10, Narddeya
or of NAREDA. 1], SKANDA. 12, MARKANDEYA, 80 called from a Muni or sage of that name.
13, Bhavishyat, or prophetic. 14, Matsya, or the fish. 15, Varaha, or boar. 16, Kaurma
or of the Kurma or tortoise. 17, Famana, or dwarf, and 18, Bhagavat or life of KRisHNA,
Besidee these there arc cighteen other works of subordinate value called Upapuranas, the
composition of which is attributed to various sages.

It will be seen from the above and other citations in the present work, that JAGANNAT'HA

does not confino himself in the selection of his authorities to strictly legal Treatises, but makes

-free use of passages in illustration of his views, derived from all sources, mythological as well
as dramatical, —EDITOR.
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The meaning is, that the whole property should not be lent : and if the
estate be small, and the family be barely maintained from it, in that case
no loan should be made. Such is the ascertained sense of the text. But if
the means of subsistence cannot be provided by the pursuit of their own
profession, even priests may place money at interest : this VETHASPATI,
quoted by BHAvADEVA, declares,

7. .

VRIHASPATI :—A twice-born man may practise money-lending,
agriculture or trade, not conducted in person ; and even practising
them in person, during seasons of extremec distress, he is not
tainted with sin.(1D)

Sll) Originally there were but four castes ; viz., the Brdkmana, the Kshatriya, the Vaisya,
and the Stdra. From these has sprung up a multitude of mixed castes, who at the present
date maintain their division with great strictness, and abide by certain laws and regulations
framed for their social and religious guidance. In the Jdtimdla, or Garland of Classes,—the
origin of the four principal castes is given as follows :

« In the first creation, by BRAHMA, Brdhmanas proceeded, with the F"éda, from the mouth
of BRARMA. From his arms Kshkatriyas sprung; so from his thigh, Faisyas: from his foot
Studras were produced : all with their females.”

As regards the regular means of subsistence for the above castes,—those for & Brdkmana are
assisting to sacrifice, teaching the Védas, and receiving gifts ; for a Kskatriya, bearing arms ;
for a Vassya, merchandize, attending on cattle, and agrioulture; for a Sidra, servile attend-
ance on the higher classes. The most commendable acts are, respectively for the four classes,
teaching the Véda, defending the people, commerce, or keeping herds or flocks, and servile
attendance on learned and virtuous priests.

A Brdhmana, unable to subsist by his own duties, may live by those of a soldier: if he
cannot get a subsistence by either of these employments, he may apply to tillage, and attendance
on cattle, or gain a competence by traffic, avoiding certain eommositiea.

A Kohatrig:t, in distress, may subsist by all these means ; but he musf not have recourse to
the highest fanctions, In seasons of distress, a further latitude is given. The practise of
medicine, and other learned profeesions, painting and other arts, work for wages, menial
s}rxn;o:, arms, and usury, are among the modes of subsistence allowed to the Brdhmana and

shatriya.

A Vaisya, unable to subsist by his own duties, may descend to the servile acts of Sidra.

A 8tdra, not finding employment by waiting on men of the higher classes, may subsist by
handicrafts; principally following those mechanical occupations, as joinery and masonry;
and practical arts, as painting and writing; by following of which'’he may serve men of
superior classes : and, although a man of lower tribe is in general restricted from the acts of s
higher class, the Sidra is expressly permitted to become a trader or a husbandman.

Besides the particular occupations assigned to each of the mixed classes, they have the
alternative of following that profession which regularly belongs to the class from which they
derive their origin on the mother’s side: those, at least, have such an option, who are born in
the direct order of the tribes, as the Murdhdbhishicta, (one born of a Brdhkmana by a girl of
the Kshatriya class,) the ‘.Ambasht’ha, and others. The mixed classcs are also permitted to
subsist by any of the duties of a Sidra; that is, by a menial service, by handicrafts, by
commerce, or by agriculture,

Hence it appears, that almost every occupation, though regularly it be the profession of a

tioular class, is open to most other tribes ; and that the lixnitation{, far from bl:)ing rigorous,

o, in fm:jl reserve only one peculiar profession,—that of the BrdAmana, which consists in
teaching the Véda, and officiating at religious ceremonies.

Vide COLEBROOKE, Essay VI, “ On Enumeration of Indian Classes,” —(E .
186-187,) from which the preced,ing particulars are eztral::tesx.l v (Beseys, vol. 11, pp-

The following cases decided by the Court of Sadr-Udalat at Bombay, have refcrence to some
peculiar usages and privil es claimed by the followers of certain professional classes. They
are taken from MorLEY's Digest, Article * Caste,”” cases 16 b, and 21.

A tradesman being accused by two companies (gold-wire drawers and gold-thread
of workmg at th.eir trades (':onjoiutl_vz the companies respectively instil.utii% 8uits a, Ai!:satk grlan)a
to make him relinquish their trades, it was urged, in defence, that he only practised one trade
but admitted that the other was carried on in the same house by his_brother and a partner.
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2. Having received gain, let himhonour the progenitors of mankind,
the deities and priests ; when they are satisfied, no doubt they
deprecate that offence committed by him.

The word ¢ twice-born’ concernsa man of the sacerdotal class ; for it is said
‘he is not tainted with sin " if it concerned a man of the commercial class,
it would be superfluous to say, ¢ he is not tainted with sin ;7 for it is not
supposed that a mar of the commercial class sins by practising money-
lending. Men of the military class may also practise money-lending, in sea-
sons of distress ; for MENU says, “ but a Brdhmana and a Kshatriya, obliged
to subsist by the acts of a Vaisya, &e.”* If they car subsist by their regular
profession, priests ought not to rely on money-lending for a livelihood,
since a text of MENU declares,

But, among those six acts of a Brdkmana, (reading and teaching the
Védas, sacrificing and assisting to sucrifice, giving and accepting,)
three are his means of subsistence ; assisting to sacrifice, teaching
the Veédas,(12) and receiving gifts from a purehanded giver.+

And because MENU reprehends the occupation of a Vaisya followed by «
Brékmana ;

His own office, though defectively performed, is preferable to that of
another, though performed completely; for,he who withoutnecessity
lives by the acts of another class, immediately forfeits his own.
His own office (which should regularly be discharged by him), however

defectively it be performed, is preferable to that of another, though fulfilled ;

because, he who lives by the acts of another class, instantiy falls from his
own ; this inculcates the necessity of avoiding such offences. CULLCABHATTA.

The Court held, that the two eomrniao rising against him was corroborative of his not fairly
observing the rules of trade ; and though it was a common and allowable practice for two
brothers, united in interests, to follow two distinct trades; yet as the trades in the present
case ware closely connected, and the two brothers, by each following one of these trades in the
same house, could play into each other’s hands, in a mauner contrary to the meaning and
sprit of the rules of the two Panchayets, the Court directed that the two brothers should be
confined to one of tke trades, so long as tiwy should continue to live in the same house, mak-

ing their own election.—Kwlyanjee Narayanjee versus Huree Bhace Poonjiya Mookadum
and others.

In a suit by the gold-thread spinners Panckayet, at Surat, against a member of their body,
for working for a wire-drawer, contrary to a bye-law of the caste ; a decree was given in their
favor by the Assistant Judge and the Judge, as it was proved that he had signed the agreement ;
but on appeal it was held that though it was fully proved that he was a party to the en, -
went, bye-laws and private engagements like the present, tending to the mi:ry of the pubiic,
could not lawfully be made the ground of an action ; and the decrees of the Lower Courts were
reversed, relieving the appellant from the responsibilities incurred, and making the respondent

liable for all costs. (erdhur Mooljec versus Jugjeeven Luzmeechund, on the part of the
Vitrarak Panchayet.—EDITOR.

(12), When the study of the Indian sacred writings was morc general than at present,
learned priests derived titles from the number of Védas with which they were convorsant.
Since every priest was bound to study one Véda, no title was derived from the fulfilment of
that duty ; but a n who had studied two Védas was surnamed Dvivéds; one who was
conversant with t! Trevédi ; and ono versed in four, Chaturvédi. The titles abovemen-
tioned have become the surnames of families, especially among the BrdAmanas of Kaniyu-
kubja or Kandj, and are corrupted by vulgar pronunciation into Débé T¥rdré, and Chande.
It is well known that the Indian scripture is distributed into four parts, severally entitled,
Rig, Yqju, Sdman and Atharvana; and each of which bears the common demomination of

Véda,—EDITOR.
¢ Chap. 10, v. 83. + Chap. 10, v. 75.
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Here it should be understood, from the expression “he who lives by the
acts of another class,” that such a practise, whether in person, or not in per-
son, is reprehended. It is also the opinion of eminent lawyers, that penance
must be performed for exceeding the rate of an eightieth part and the like,
by taking greater interest in a season when no distress is experienced. It
would be vain to discuss further the subject of livelihood. .

Money-lending may be also practised by a ‘Sddra in times of distress ; for
Yisxvawarcya authorizing traffick, and the Nerasinha purdna authorizing
agriculture, which, it may be inferred, are accompanied by money-lending,
it is a reasonable induction that money-lending is also authorized : and,
according to the opinion of VACHESPATI Misza, it appears that a 'Sidra may
receive a gain. .

YAINYAWALCYA :— Sudra should serve twice-born men ; but if he
cannot thus subsist, he may become a trader.

The Nerasinka Purdna :—-Unasked he should give alms to priests,
and rely on agriculture for his subsistence.

By whom a loan may be made, and by whom it may not be made, have
been both cursorily explained. :

Skc. I1,—On the same, and on the Form of the Contract.
ART. 1.—On the Impropriety of Lending to certain Persons.

8.

CATYAYANA :—Let no man lend any thing to women, to slaves,(13)
or to children : whatever thing of value has been lent to them,
the lender cannot in general recover without the assent of their
guardian or master.

Nothing should be lent to women, because they are unable to repay it ;
for it is recorded, that they have no property exclusively their own (Book
II, Chap. iv, v. 566.) May not their debts be repaid by their husbands?
This should not be affirmed, for it is confuted by a text of YAINYAWALCYa,
which will be quoted. It should be bere understood, that a widow has
property in the wealth she possesses ; but, since she is very helpless, and
only supports herself on the abundant wealth before acquired by her husband
or the like, out of what funds can she repay the loan ? From this apprehen-
sion, nothing should be lent even to widows. But if there be any certainty
of repayment, then a loan may be made; for this text is only a rule of
Ethics : and since a loan may be subsequently repaid by her son, there is no
objection against a loan made to a woman who has a son, whether she be a
widow or have a husband living. Nor do we see any objection against loans

(13) The Hindu Lawyers include slaves under the head of ‘¢ Chattols,”” Commenting on
a passago of YAINYAWALCYA, JIMGTA VAHANA and CHODAMANI infer from the association
in the text of *‘ Immoveables and bipeds,” that the term ¢ Chattel” is intended to signify =
biped or slave : “ for,” says ACHYUTA, ¢ if the term intend substance in general, the mention of
land and corrody, and the specific notice of chattels, would bo superfluous.” Vide Ddzﬁlmia
of JIMGTA VAuANA, Ch. II, § 14. By Act No. V of 1843, Slavery has been abolished t| -
out British India, and slaves are now capable of possessing and exercising the same rights as
free-born men. The suhject of Sluvery will be noticed hercafter, in Book 111.—EDITOR,
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made to women who have separate property, ou the mortgage of their
immoveable property. A debt contracted by a woman, whose husband is
absent, for her food and apparel, or for the support of her servants, must be
repaid by her lord ; and debts contracted by the wives of herdsmen and the
like, must also be repaid by their husbands : we hold it a rational opinion,
that there is no objection against lending money to those women.

Nothing should be lent to slaves, because they also are declared to have
no property exclusively their own, by the text above quoted. Here a man’s
own slave i8 meant : he should not therefore lend anything to his own slave ;
for what that slave acquires, belongs to the master himself. This rule may
be applicable to slaves bought : but why should not loans be made to hired
servants, for the loans may be repaid out of their wages? Such a doubt
should not be entertained : since a servant ouly maintains his family with
difficulty out of trifling wages, whence can he repay a loau ? But there is
no objection against loans made to servants hired on great wages ; and the
practise of making such loans subsists amongst excellent persons.

Neither should & man lend anything to the slave of another, because all
his property is dependent on his master : if, therefore, a man do lend any
thing to the slave of another, it cannot be demanded from his master. But
if the slave of any person ask a loan in his master’s name, and it be ascer-
tained that he asks it for the support of his master’s family, in that case a
loan may be made ; for it is declared by a text of CATYAYANA, that such a
debt must be discharged by his master.

9.

CATYAYANA :—Bhrigu ordained, that a man shall pay a debt con-
tracted in his remote absence, even without his assent, by his ser-
vant, his wife, his mother, his pupil, or his son : provided it were
contracted for the subsistence of the family.(14)

But when a loan is asked by a servant on his own account, whether he
belong to the lender or another person, it may be given on the pledge of his
wages ; this will become evident on the further discussion of the subject :
these texts will be explained and discussed in another place; to enlarge
would be now superfluous.

A youth is a minor to the end of his fifteenth year, as we shall show in
the chapter on the Payment of Debts. Nothing should be lent “to chil-
dren ;” this intends generally any person incapable of civil acts, and compre-
hends idiots and the like. If there be guardians of the minors and the rest,
namely, their maternal uncles or the like ; and these take up a loan from a
money-lender, for the benefit of the minor or other ward, executing a deed
in the ward’s name and theit own;in that case the loan may be legally
advanced after ascertaining that the guardian dpes not act fraudulently:
although no text occurs to this purport, it is proved by the frequent practise
of good men. Afterwards, when the minority expires, the creditor may
recover the debt from that youth ; but, while the minority lasts, he could
only recover it from the maternal uncle, or other person entitled to act as
guardian. This should be observed by the wise.

Reverend persons, as spiritual parents and the like, to whom harsh dis-
course cannot be addressed, and who cannot be sued'in the king's courts of

(14) A text of NAREDA of a similar import is cited in Book I, ch, V, v, 191.~ Ep1TOR.
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justice, may be comprehended under this text, by considering “ Children”
as an instance adduced of a general meaning. Consequently, to them also
nothing should be lent ; but a person who possesses wealth must maintain
them, else he would fail in his duty.

10.

NAREDA to INDRA, in the Hertvansa :—No man, O thou subduer of
foes, - should have pecuniary dealings with him, from whom he
desires much affection, nor visit kis wife in his absence.

“ His” must be supplied.—BHAVADEVA,

¢ Pecuniary dealings ;’’ the advance or acceptance of a loan ; it may also
be understood of deposits and the like. The motive for avoiding suck trans-
actions is the apprehension of forfeiting friendship. But & distinction will
be mentioned in another place. It is deduced from the obvious sense of the
texts, that a loan may be made to any other person except those to whom
it is forbidden to lend anything.

ART. IL—On the Contract of Loan.

11.

VRIHASPATI, quoted by BEAVADEVA, VACHESPATI, and CHANDESWARA :
—A prudent lender should always deliver the thing lent, on receiv-
ing a pledge of adequate value, either to be used by him, or merely
kept in his hands; or with a sufficient surety, and either with a
written agreement, or before credible witnesses.

Any of these, by which confidence may be given to the lender, should be
furnished. They are mentioned generally.—M1isra.

The word here employed intends comprehensive illustration. If, therefore,
the lender have in his power, by bailment or otherwise, property of more
- than adequate value belonging to the borrower, this security is also intended
by the text. In like manner, where land belonging to any person is
taken by another for the purpose of tillage, if the landlord ask a loan of the
cultivator, and he advance the loan even without receiving a mortgage of
the land, in that case, although there be other creditors, the cultivator, and
no other creditor, takes the produce of that land until his loan be discharged :
such is the practice. So, if the husbandman ask a loan of his landlord, the
landlord, who advances a loan to the husbandman, and no other creditor,
seizes the produce of his land, at the time of gathering the harvest, for the
payment of the loan he has advanced : this custom also subsists in this
country ; and on this point there is also the authority of a text of CATYAvaNa
(281) ; for there is no objection to consider land and the like as compre-
hended, in that text, under the word “ capital.” This will be discussed
under the head of Payment of Idebts: but hence it a pears, that land or
the like, on which there is such a lien, may be included in the terms of the
text. 8o in other cases also ; for it only intends some ground of confidence
in future repayment.

« A pledge of adequate value ;”’ by the price or use of which the debt may
be discharged with interest : such a pledge, whatever it be. It relates both
to the pledge to be used, and that to be merely kept in his hands, The use




SECT. 11.] ON LOANS IN GENERAL. 17

of this condition, that it should be of adequate value, is obvious. Both
names for a pledge (ddhi and bandha) are employed by VRIEASPATI, in a text
which will be quoted (80), as bearing the same sense : but here a distinction
appears to be intended by the separate mention of them. That distinction,
on the concurrent opinions of CHANDESWARA, VACHESPATI, BHAVADEVA
and others, is as follows: “ Adk:” isa pledge to be used ; such as land
pledged with its produce ; & cow, a female buffalo or the like, with her milk ;
a tree or the like, with its fruit; an elephant, a horse, an ox or the like, to
be used for burden ; distinguished by this circumstance, that they are not
necessarily impaired by use. ‘ Bandha” is a pledge not to be used, but
merely kept; as a copper caldron or the like, & mass of iron or ingot of gold
and the like ; distinguished by this circumstance, that they are, or may be,
impaired by use. This will be explaiged at large in the chapter on Pledges.
It may be noticed by the way, that a thing pledged should not be hypothe-
cated ]by the creditor to another person as security for a debt contracted by
himself. -

“ With a sufficient surety ;” with a good sponsor : one by whom the sum
can be paid. Baavapkva.
The sufficiency of the surety consists in his power to enforce the punctual
payment of the money. CHANDESWARA.

By these glosses both the surety for the advance, and the surety for repay-
ment, are described. One gives security against the absconding of the
debtor ; he is surety for appearance, and makes a promise in this form, I
will produce this man.” He,in confidence of whose assurance a loan is
advanced to any person, is sponsor for honesty ; he affirms “ this person is
unexceptionable,” The sufficiency of the first of these consists in his ability
to produce the man if he abscond ; or, by keeping in »iew the debtor’s
property, to distrain his effects ; and so forth. The sufficiency of the last
consists in his skilful judgment of a man’s veracity, and so forth. The
sufficiency of all sureties consists principally in wealth adequate to make
good the debt. Accordingly this is actually expressed by BEavaDEvA, But
in faot, honesty ehould be considered as a requisite to the sufficiency of a
surety ; for much time would be wasted in litigation if a dishonest surety
were accepted. It should be understood, that a person, such as a spiritual
parent, from whom money cannot be recovered by harsh importunity and
other compulsory methods, is not a sufficient person in a matter of surety-
ship, however venerable he be. Of this wise persons may judge from the
simple exertion of their own intellect. A text of VRIHAsPATI (142) is
authority for distinguishing four sureties. That text is explained in the
chapter on Sureties,

“ With a written agreement” (11); with a written contract of loan :
such a writing is noticed by VRIEASPATI, cited by BEAVADEVA.

12,

VRYHASPATI :—That mutual instrument which is executed when the
loan is delivered and accepted, is called the written contract ofloan.
The will to make and receive a loan is the cause of the contract. The

construction therefore is, ¢ when the loan is delivered and accepted by the

will of the parties respectively,” &. What kind of writing should be given,
is declared by NAREDA, quoted in the Pyavahdra-tatwa,

C
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13.

NAREDA :—Written evidence is declared to be of two sorts; the first,
in the handwriting of the party himself, which need not have
subscribing witnesses; and the second, in that of another person,
which ought to be attested : the validity of both depends on the
usage established in the country. (15

An instrument in the handwriting of the party himself is good evidence,
even though it be unattested ; and, in that of another person, if attested :
such is the construction of the text by the relative order of the terms. * On
the usage of the country ;” on such ussge, in respect of writings, as subsists
in each country : on that usage the validity of both depends ; namely, of an
instrument in the handwriting of the party himself, and of one in the hand-
writing of another person.

The Vyavahara-tatwa.

“ Bven though it be unattested :” this expression suggests, that an attest-
ed instrument tn the handwriting of the party is also included, under this
text, a8 a valid document, Thus the sense is, that any attested writing is
good evidence ; and one in the handwriting of the party himself is good
evidenoe, even though it be unattested. But, in fact, it is the practice of
our country to call to witnees the divine form of justice (Sr¢{ DEERMA) on
such writings. An instrumenpt in the handwriting of another person ought
to be attested ; and there the witness should be human; but even to such
writings it is usual to attest the divine form of justice. However, should
the party deny an instrument in the handwriting of another, and to wbich
the name of justice is subscribed as sole witness, how cau the judge’s doubts
be satisfied ? The ingenuous evidence of witnesses should therefore be ad-
duced to prove an instrument drawn in the handwriting of another person.

Is not the scribe himself such competent evidence ? This should not be
objected ; for Yirnvawarova declares dubious the evidence of less than
three witnesses : and properly these witnesses should be of the same class
with the party ; but, if that cannot be, they may be of other classes.

14,
YAINYAWALCYA :(—There should in general be three (16) witnesses;

persons who take delight in acts ordained in the Véda and in sacred
law books; and properly, they should be of the same sex and class

. (16) Aocording to the andient Roman Law, stipulations differed from promises and pacts,
inasmuch as the former mifht have been made in simple and ordinary the latter
only in prescribed and solemn language. The former might have been mﬁe by writing
between persons absent ; the latter by words only and between persons present.

. Bo, likewise, amol;g the ancient Romans, all voluntary nominate contracts were written
either by the parties themselves, or by one of the witnesses, or by a domestic secretary of one
of the called a Nofarius ; the contract, when finished, was carried to a magistrate,
who gave it a Kiu‘bllo authority by receiving it inter acta, furnishing each of the parties a copy
Ethueomf under bis seal. Vide PoweLL, *On Contracts, and Agroements,” vol. I, p. 339.—

DITOR. .

(16) According to YAINYAWALCYA, even one m, provided he be an intelligent follower
of the Védas, may, with the consent of both s, boa sufficient witness in a %ispute. ~In
this case, the witness must be regarded as acting the part of an umpire,—~EDITOR,




SECT. 11.] ON LOANS IN GENERAL. 19

with the party for whom they give evidence:(17) but, if that cannot
be, those of all classes may be examined.*

Hore it should be noticed, that attested writings only ought to be given ;
for, although YiiNnyawarcya (15) declares an unattested instrument in
the handwriting of the party himself sufficient evidence, yet he also declares
it to have no validity if it were obtained by force or fraud : when, therefore,
a judicial proceeding is subsequently held, should' the defendant plead that
it was obtained by force or fraud, then the arbitrators and the king may
doubt its validity. For this reason a writing, which has subscribing
witnesses, is preferable. .

15.

YAINYAWALCYA :—But every document which is in the handwriting
of the party himself, is considered as sufficient evidence even
without witnesses, unless obtained by force or fraud.

“ Upadhi” here signifies fraud. ‘

¢Such usage, in respect of writings, as subsists in each country.’t In
some countries the practice is as follows : After an auspicious term (as Srf)(18)
preceded by an epithet allusive to memory (as smaranasila), the name of
the lender is written in the seventh case and plural number ; and the name
of the borrower is inserted with the termination of the sixth case before the
word ¢ user” or borrower (C’hddaca.) Next, the word “ Casya” is written :
after which a word expressive of bond or obligation for debt is inserted, and
declared by the word  this” subjoined. Next, the meaning of the parties
is stated, the stipulation of interest, the promise of payment, and a binding
clause ; then, after dating the instrument by the solar month and day, the
debtor’s name is again written, with the termination of the sixth case, on
the right hand side of the paper ; and the designation of place is added.
The names of the witnesses are written on the back of the instrument. “The
usage established in the country” jntends this and other forms. Whatever
be the usage in each country, that only should be observed in that country :
and the practice above stated is almost lizerally directed by YAINYAWALCYA :
for he suggests, that the lender’s name should be first written, and that
the instrument should be dated by the year, month, and day.

16.

Y AINYAWALCYA :—Whatever contract shall have been concluded by
mutual consent, a written memorial of it should be attested, after
the lender’s name has been first inserted :

517) MANU gives a similar direction as & general rule. In his Institute, Ch. V, v. 68 he
d thus :— Women should regnlz:llx be witnesses for women; twice-born men, for
men alike twice-born; good servants mechanicks, for servants and mechanicks; and
those of the lowest race, for those of the lowest.”” He, however, makes an exception immedi-
ately after. ¢ But any person whatever who has pusitive knowledge of transactions in tho
private apartments of a house, or in a forest, or at a time of death, may give evidence between
the parties.”’—EDITOR. -

® The first and last parts only of this text were cited ; I quoto it'at large from other Digests.

- + Comment cited from the Vyavahdra-talwa oun v. 13.

(18) Srt or Shri signifies prosperity, wealth, fortune; aleo their personification as a goddess,
the goddess of prospority, and wife of VieaNU : the term is used as an honorific prefix to the
names of persons or divinitics, and likewise at the beginning of manuscripts, letters, and other
documents ; and when intended to be very complimentary, the term is ropcated or the repeti-
tion is indicated by a numeral.—EDITOR,
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2. It should bear the year, month, balf month, and day, with the
designation of the debtor, by his name, class, and the like.*

The epithet allusive to memory is suggested by a text of MeNvu. It con-
veys, that this instrument is written for the sake of assisting memory.

17.

MENU :—Even in the space of six months men forget occurrences :
therefore where letters and writings anciently invented by the
beneficent Creator.(19) :

By the custom of the country, instruments are now written in the dialect
of the Ydvanast(?) ; but among eminent Brdhmanas and others, writings
are also drawn in another language. In some written contracts for auspi-
cious rites, a8 marriage and the like, the word * swast:” is first written : its
intent is @ prayer ; may this rite be auspicious ! This is noticed by the way.

’ 18'

YAINYAWALCYA :—When the transaction is completed, the borrower
should sign his name with bis own hand ; adding, “ what is above
written has the assent of me, son of such a one.”

This suggests, that the debtor’s nanie should be written above the con-
tract. We do not determine whether additional matter, as titles and the
like, and omissions, as leaving out the name of the party’s father or the

like, be founded on practice, or on the reason of the law, or, in the last
instance, originate in indolence.

® The first hemistich is not here cited. 1 insert it from a subsequent gquotation in Book V,
collated with the code of YAINYAWALCYA.

(19) From the frequent allusion to ‘‘ writing’”’ made in the laws of MANU, YAINYAWALCYA
&c., it would appear that this art has been practiced among the Hindus in very remote
It is however remarkable that in the history of early Indian literature, no traces are found of
the existence of the materials connected with writing. The ordinary modern words for book,

per, ink, writing, &c., are said not to be discov in any Sanskrit work of genuine antiquity.
g“ha .brdhmm. [ es professor MULLER, ‘ never of their granthas or books. oy
speak of their Véda, which means ‘knowledge.” ey speak of their Sru¢i which means
what they have heard with their ears. Th of Smrits which means what their fathers
have unto them. We meet with BrdAmanas, i. e., the sayings of B: ; with
Sutras, i. e., the strings of rules; with Vedangas, i. e., the members of the Véda; with
Pravachanas, i. e., preachings; with Sastras, i. e., teachings; with Darsanas, i: e., :feman_-
atrations; bn;‘ o never meeI:J:th s b;:k or s volume, or & page.” Thedwords %r ink {4:”“":
kali, mela, gola) an ma), have all a modern appearance; and as to Kayas
nm'x’e of ﬂ;o’ WP:;M from a Kshatriya btfm- and a Sidra mother, it does not
even occur in the list of mixed tribes given by MaNu. Vide MOLLER,  History of Ancient
Sauskrit Literature,”’ pp. 497-524, for an interesting acoount of the ¢ Tntroduction of Writing
among the Hindus.”—EbrTo08.

+ The Muslemd£ns.

20) The term Ydvana, meaning a foreij was applied originally by the ed) indu
wém?nothnlonimaorbneh;mdugm bl;shotowﬂraoo actrians : but in later\
to the Arads and Makommedans, and likewise to Europeans. Ina in the Hari

cited by Professor MAX MOLLER, the following notice is found ptive of the customs
peculiar to several foreign nations ; * The Sdkas have half their head shorn; the Ydvanas
and Kambgjas the whole; the Paradas wear their hair free; and the PsAlevas wear beards.”
(‘* History of Ancient Sanskrit Literature,”” psﬁbﬁg‘ ‘Ihe « Yavanas” sltuded to in the
above passage evidently refars to the Greeks,~whilst the Sdkas and Pahlavas seem to point
out to the Scythians and Persians,—EDITOR.
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“Half a month” (16); a side of the month, that is “a fortnight.”(21)
“ By his name ;” by the name of the debtor, ¢ His class ;" the sacerdotal
or other class. ¢ And the like;” the Véda which he follows in solemn rites,
and so forth.

19.

YAINYAWALCYA declares the form of attestation :—And the witnesses
should sign their names all together in their own handwriting,
after writing the name of their fathers and so forth ; adding, I,
son of such a one, am witness to this writing.”

Here it is, in substance, expressed, that the omission of the name of the
witness's father is founded only on usage. If the instrument be in the hand-
writing of another person, the writer of it should add at the bottom of that

instrument, ‘ written, at the request of both parties, by me, such a one, son
of such a one.”

20.

YAINYAWALCYA :—Let the writer next subscribe, at the end of the
writing, “ this has been written, at the request of both parties, by
me, such a one, son of such a one.”

But the practice is for the scribe merely to sign his name with the letters
WY (standing for \%,). Al this is only mentioned to obviate the supposi-
tion, that the forms of writings, which occur in practice, are not directed
by Sages.(22) :

If the debtor, or a witness, be illiterate, the following text directs the
form- to be observed in that case.

(21) The Hindus class their years in_cyales of sixty, each of which bears an appropriate
name. These years are calculated according to the lunar system, which aj to have been
the most anciént method of computing time in India. Each lunar month is divided into two
grtiona ocalled Aa, of which one is named Sukiz or Sudha ¢ the bright half,”” the other

rishna or ba , ¢ the dark half;”’ and each of these two portions conta’n fifteen tithulu,
which may be termed ¢ lunar days;”’ reckoned from new moon to new moon, and not from
full moon to full moon, asis me at Benfres. When the Jaka year is employed, it
denotes especially the Saka or Xra of a prince of the South of India named S&mv&ym‘,
commencing from the 79th of the Christian sera. In documents executed by natives of
India among themselves, all these particulars are entered, as required in the text.—ED1TOR.

e,

(22) The words Sdsanam, patram, and chitis, are the same in mmm&, though somewhat
varied in use. The two former are Sanskrit, and the latter, adopted in the Tam:J, evidently
from the Hindi, CAittA:, whence the English CAi¢ for a Note. These terms are ily
employed to denote any deed, instrument or writing, &c. There are various descriptions of
documents, according to the nature of the transaction to which they relate. In common
dealings the following are chiefly met with :— .

Ottu Chittu, or patram, a mortgage deed.
Udanpadiké Chsttu, a deed of agreement.

vi]lélaag:ngadik( Chittu, a supplementary agreement implying the existence of some pre-
ous 8

Bhdgapatram, a deed of temporary assignment.

Bhi-ddna patram, a deed of gift of land.

Dharmaddna-patram, an assignment of land for charitable purposes.
- Tavani Kriya-patram, « sale of land, &c., redeemablo within a fixed period,
“Swuddhakriya-patram, an absolute bill of sale.
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21.

Vy4sA :—But a borrower, who is unlettered, should direct another
person to subsacribe his declaration of assent ; or a witness, in the
same predicament, should cause his name to be signed by another
witness, in the presence of all the witnesses.

‘When these and other local usages are observed, then an instrument in
the handwriting of the party himself, and one in the handwriting of another
person, are valid, and good evidence of confracts. Such is the meaning of
the Sage, as expounded by authors. But in fact all this should be consi-
dered as intending such a ‘document as may remove the doubts entertained
by honest arbitrators or by the king, Else, if all the parties, the borrower,
the lender, the witnesses, and the writer, be unacquainted with the forms of
writings, and a creditor could not recover a debt, though really lent, not-
withstanding the existence of an attested writing in any irregular form,
there would be a failure of justice on the part of the king. Again; if the
instrument were not subscribed by witnesses, but it be said by a witness,
¢“ T know this instrument,” and the instrument be admitted in evidence by
the arbitrators on any arguments, it is an attested instrument. This is men-
tioned by the way ; the rest may be learnt under the title of Judicial
Procedure : but something has been said, in this place, to make known the
sort of writing, by which & monied man, who advances a loan, may be
secure from losing his cause, should a dispute afterwards arise. This we
deem reasonable.

¢ Before credible witnesses” (11): this is another case of written agree-
ments ; for the presence of witnesses is suggested by the form for drawing
written contracts ; and the sense of the text appears to be this : He should
advance a loan, on receiving a pledge to be used by him, together with a

The term Sdsanam, in addition to its signification of a written engagement or contract, has
reference especially to a royal order or edict, or a royal grant; which, when inscribed on stone
is designated, Sildsdsanam ; and when engraved on copper pia 5 Thmrasisanam.

Deeds of gift generally terminate with some apt quotation or aphorism relative to the use
and benefit of donations, followed by imprecation on those by whom the grant is voided. The
‘fiollovi::is Sanskrit stanza is the one commonly found at the end of documents of this

escription.
Svadatid dvigunam punnyam paradatidny pdlanam :
Paradattdpahdréna svadattam nishp’ halam bhavét.

Translation :—‘ The protection of that which has been given by another is more meritorious

&9 u::e:g own gift; and by seizing that which enother has given, one’s own gift becomes

It may as woll be stated in this place that in order to constitute a sale or gift of land
valid and complete, the vendor or donor should, according to special practice, convey his own-
ership in the soil, extending over eight particular incidents called dshtadhsgam, or the
eight rights.”” These are specified in the subjoined Sanskrit couplet :

Nidhinikshépa pdsh&ram siddka sddhya jaldmritam ;
Akchiny'a dgdmi samyuktam ashtabhigs samamwvitam.

Meaning the following particulars:

1 Nidhi, treasure trove. 2 Niksheépa, property deposited on the land not claimed by another.
3 Pdshdna, mountains, vocks, uncultivable or roekx land, and their contents and produects,
as mines, minerals, &c. 4 SiddAi, all cultivable land yielding produce. 5 Sddhya, the produce
from such land. 6 Jaldmritam, rivers, tanks, wells and their produce, 7 Akshins, privileges
actually enjoyed. 8 Agdmi, prospective rights and privileges.

In many early as well as modern documents, tho above eight rights are specifically men-
tioned, and absolutely aliened to the vendee or (’lonoe.—-Em'roﬁt. & pec v
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written agreement : this is one case. He should advance it on receiving such
a pledge before credible witnesses : this forms a second case. So likewise a
loan made on a pledge to be merely kept in his hands, forms two cases
( according as it is transacted by a written agreement, or before credible
witnesses ) ; hence arise four cases. Again ; two cases arise also on loans
made with a sufficient surety ; and the possible cases are six in number.
Alluding to this, MisrA has said ; *any of these, by which confidence may
be given, should be furnished.” Consequently any one of these six modes,
by which confidence may be given to the lender, should be adopted. Here
a pledge *o be used, or merely kept, as well as a surety, are intended to give
confidence to the lender ; and the writing and witnesses, to prove the truth
of the loan, if a judicial proceeding be held at a subsequent time.

22,
NAREDA :—In this contract there are two things which give confi-
dence o the lender, a pledge and a surety ; and two which afford
clear evidence, a writing and attestation. i

“ Confidence ;’ assured expectation of thereafter receiving the loan ad-
vanced : in some instances a surety, in others a pledge, give such confidence ;
for this coincides with the former text (11). But here the word pledge
( ddhs ) signifies both a pledge to be used and one to be kept. ¢ Clear evi-
dence ;" certain proof ; sometimes & writing, sometimes attestation, svme-
times both, are required, according to circumstances, for the sake of proof in
case of dispute.

It should be here noticed, that both texts (11 and 22) are ethical precepts ;
for they exhibit causes of present evil. If, therefore, infringing these rules,
a man deliver a loan without a pledge, or writing, or the like, he violates
not his duty : and if the debt be any how proved, the debtor shall be com-
pelled by the king to repay it to his creditor. Hence the practice of advanc-
ing loans without pledge or writing, in some instances of extreme confi-
dence. But excessive confidence should be nowhere reposed ; for the
Herivansa directs, * Place not confidence in what is unworthy of confidence,
nor excessive confidence even in what is worthy of confidence :” and the
adage expresses “ mutablé mind, mutable wealth.”

In like manner the text of CATyivana and NArepa® (8 and 10) are
ethical precepts ; for the text points out a present evil, ‘ the lender cannot
in general recover, &c.” Consequently there is no breach of duty in lending
anything even to women; on the contrary, it is a duty to support anpro-
tected persons, even though it be done by advancing loans : and if the debtor
be able to discharge it, the king should enforce payment of such a debt.
But a man who infringes the rule, and institutes a suit on suck a debt, incurs
censure. To enlarge would be vain.

Thus a loar should not be advanced by a money-lender, without confidence
and means of proof : and the meaning of the phrase, * in what form a loan
should not be made,” becomes evident,

* 1t is not exprossed in the original, which is the second text alluded to; I supply it from
conjecture,
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CHAP. IL
ON INTEREST

Sect. 1.—On Legal Interest in general.(®

SucH interest, as may be taken without a breach of duty on the
part of the creditor, is a rule (dherma) for delivery by the creditor,
Or the nature of a thing may be signified by the word dherma : as
it is the nature of robbers to hurt living creatures, so it is the nature
of a loan, that it should produce to the lender the principal sum
advanced, and interest in addition thereto. Thus interest is signi-
fied by the term “rule for delivery.” MENU propounds that interest.

23.
MENU :—A lender of money may take, in addition to his capital,
the interest allowed by VASISHT'HA, an eightieth part of a hundred
by the month.(24) ‘

“ Allowed or declared by VasisET'HA ;" this shows that it has been
authorized by VagisET'HA. Thus, such interest is allowed by all Sages,
and is therefore legal : by taking it, a man does not vivlate his duty. *“In
addition to his capital ;" actually increasing the creditor’s capital, or calcu-
lated to do so : suck tnterest he may require. But if it be explained, * in-
creasing the debtor's capital,” the sense 13, through the medium of moral
worth : by discharging the debt with interest, immoral conduct is avoided, and
increase of moral worth attained ; hence wealth is also increased. “The pur-
port is, that the money-lender may actually receive such interest ; for Cut-

(23) The Hindu Law permits interest to be taken (with some exceptions), and has pre-
scribed the rates to be received with or without a pledge or surety. The I rates, however,
vary according to the caste or class of the borrower; and it will be obeerved in the course of
the work, that considerable difference exists among commentators, as to the construction of
the texts which respect the limitation of interest, and the invalidity, or immorality only, of
various loans and contracts. Vide HARRINGTON'S Analysis of the Bengal Regulations, vol. 1,
pege 196 ; second edition ; where much information will be found relating to the History of
the Law of Loans, Interests, &c. By Act No. XXVIII of 1855, the question regurding the
rate of interest to be levied on documents, has been set at rest; and a uniform rule intro-
duced throughout the British Empire in Indis.—EDITOR.

(24) This would be fifteen por cent. per annwum, and with the security of a pledge ; but
iIt:win bo som in the soquel that much higher interest, under other circumaznoes, iflmowéd.-—
*DITOR.
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LOCABHATTA expounds it, “one who subsists by interest, may take, &c.”
It might also signify, “a loan may produce the interest allowed by
Va8sHT'Ha, &e.” And it is also expouuded, *“a borrower may pay the
interest allowed by Vafisar’sHA.”

What is that interest ? The Sage propounds it ; “ an eightieth part of a
hundred by the mouth.” The principal should therefore be divided into
eighty parts ; and so much as is the quantity of one part, he may take in
the same kind of wealth by way of interest, in addition to the principal : if,
therefure, a loan, amounting to one hundred suvernas, be divided into eighty
parts, oue part contains a suverna and a quarter ; and the interest in this
case is one suverna and a quarter. “ By the month ;” at the end of the
month.

1t is said by some lawyers, that, a hundred being specified in the text, an
eightieth part is the rate of interest then only when the loan amounts to a
hundred : hence it appears, that the rate of interest varies when the loan is
raore or less ; and such a pructice is observable in some countries. On this
we remark, that no special rate of interest for loans exceeding a hundred,
or falling short of a hundred, has been recorded by any Sage. MEkNU has
not specified whether it be a hundred shells (25) or a hundred suvernas ;
and we shall explain, in its proper place, the text of Hirira (30) as intend-
ing the rate of two in a hundred. But here we consider “a hundred” as a
mere example ; the rate is the same on less sums. VASISHT'HA expressly
declares the rate of an eightieth part on less than & hundred.

24.

VASIsATHA :—Hear the interest for a money-lender declared by the
words of VASISHT'HA : five mdshas, or onesuverna for twenty palas,
or etghty suvernas, he may claim and should receive each month :
thus the law is not violated.

) 25.

GOraMA :—The legal interest for twenty palus isfive mdshas a month.
On this some remark, that the mdsha is declared by Mexu to contain

five crishnalas or racticds, (‘‘ five ¢rishnalas are one mdsha, and sixteen such

mdshas one suverna ;') and the same mdsha is thus explained by AMERa,

“ the first mdsha contains five seeds of the gunjé.” (26) Consequently five

mdshas are equal to twenty-five racticds ; and this is the rate of interest on

a loan amounting to twenty : such is the ascertained sense. On the question,
“ twenty of what denomination ?"” the suverna, which is mentioned after

(26) The Kauri, corruptly Courie, is a small shell (Cyprea Moneta) used ascoin in most
parts of India, and especially in Bengal. In account, four Aauris are equal to one ganda,
and eighty kauris to one pan.—ED1TOR.

(26) The hemp plant—Cannabis sativa, or according to some authorities, Cannabis Indica.

I give below particulars of the present weights and value of some of the coins, &c., men-
ganed n the text. The account is extracted from Professor WiLsen's ¢ Glossary of Indian

erms ;"' —

Mdsha.—An elementary “weight in the system of goldsmiths’ and jewellers’ weights
throughout India ; and the basis of the weight of the current silver coin: it is variously reck-
oned at 5, 8 or 10 ratis, or seeds of the .4drus precatorius, which usually weigh about 2 grains
troy ; the average woight of the mdska,according to Mr. COLEBROOKE, was17§ grains : the actual
weight of several examined in England, sent from different parts of India, varied from 1415

graius to 18} grains ; the Benares Mdsha weighed 17.% grains, Mr. PRINSEP, from the weight
D



26 ON LEGAL INTEREST IN GENERAL. [BOOK I, CH. 11,

stating the quantity of a mdsha, both iu the text of MENU and-in that of
YAJINYAWALCYA, should be taken, (“ five such crishnalas are a mdsha, and
sixteen such mdshas & suverna ;") for tive mdshas can only be the interest
on twenty such suvernas. Thus a suveraa, consisting of sixteen mdshas,
contains eighty racticds ; ita eightieth part is one racticd, and the eightieth
part of twenty suvernas is twenty racticas. Twenty-five racticds ave intended
by the rate of five mdshas (24 and 25). (27) Consequently an eightieth
part is only the rate of interest on a debt amounting to a hundred suverrias ;
but on asmaller debt, the rate of interest is higher. This is intended by
VafisET'HA and G6TAMA ; and such, it may be argued, is the legal rate on
fifty or sixty suvernas, or the like, and practice is observed to conform
thereto. How then is it said, ¢ the rate of interest on less sums has not been
recorded by any Sage? And why is it said, ¢ Vafisa1'BA expressly
declares the rate of an eightieth part on less than a hundred ?’

The answer is this : MENT, after saying “ a lender of money may take the
interest allowed by VaSisor’mA,” adds, “ an eightieth part of an hundred.”
Since it is thence inferred, that VagisHT'HA has propounded the rate of an
eightieth part, his text must be so explained as to state an eightieth part.

of several Akbar-chaha;nesees, the standard weight of which was 11} Mdshas, valued the latter
at 16} grains: as now by law, as one-twelfth of the tola of 180 grains, the Mdshs weighs
15 grains.

Suvarna or Swarna—is equal to sixteen Mdshas, which, at 6 rattis to the Mdsha, make
the suvarna much the same as the fola, or from 175 to 180 troy grains, according to the varia-
tions in the value of the ratts.

Pala, vernacularly, Pal, or Pal, corruptly Pull—This measure of weight of gold or silver,
varies in value, being equal to four suvarnas, to four or to eight olas, or, in common use, to
three tolas two mdshas and eight kattis, or about 685 grains troy. In Cuttack, it is a weight
for brass, &c. being the twentieth of a biska, or equal to four karshas, or about 520 grains. In
the Dakhin or Deccan, it is & wei{ght of twenty-eight dabdus, used in weighing ghee, butter,
&c. In Kumaon it is a weight of about 520 troy grains.

Karsha, Karshapana—is equal to 16 mdshas, or about 180 troy grains; in Uriya, it is
written Karisa, and means a brass weight of four mérhas.—EDpITOR,

S?) In eddition to _the particulars given in the preceding note, relative to the principal
Indian weights alluded to in the text, the following table, showing the relative value of coine,
Gold, Silver, &c., will, it is trusted, prove interesting to the reader. The information has been
drawn from MANU, YAINYAWALCYA, and other sources.

3 AtOIMSB.evseevsescsccssesssss am 1 Mote or particle of dust.

8 MOto8.erecsae evecosssscnss == 1 Poppy seed ur a nit.

3 Poppy seeds or 3 nits.. +..... =1 Black Mustard seed.

3Blaci Mustard seeds.... .... =1 White Mustard seed.

3 White Mustard seeds........ = 1 Barley corn. .

3 Barley corns..s.cevees ooesee = 1 Krishndla, (or berry of the ganja shrub.)

N Gowup.
5 Krishndlas ceeeee soossessss =1 Mdsha (or kidney bean, Phaseolus radiatus.)
oo =l Suvarna.

eeem coee = 1 Pala.

10 Palas (according to Manv).. = 1 Dharana.
SILVER.

2 Krishndlag,eoe cvve saveeess =1 Mdsha.

16 M@3has.. ... eeveecssovsese == 1 Dharana.

10 DAaranas.....coe.ve vesesees == 1 Palaor Satamdna.

4 SUVaIrnas . oveevees sosevese =1 Nishka.

COPPER.

vo =1 Pala,
LPana ceveeves cossss eoeses =1 Karsha, i. e. one-fourth of a Pala.

It is not unlikely as MRr. ELLI8 conjectures, that the word Cdsu éAnghcc ash,tg the lowest
denomination of copper coin, 80 being reckoned to a famam, has been derived from the Sanskrit
Karsha, mentioned in the ancient Law-books. ANGELO, in his Gasophylacoum Lingue Persa-
rum, gives a Persian word of the same siguification and sound, as Italice cassa, Latine capss,
Gallice caisse,—EDITOR, .
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That exposition on the text of MENU, which makes the interest allowed by
VaSIBHT'HA one case, and an eightieth part of a hundred another case, is
not approved by CuLLGcaBHATTA. Therefore, the interpretation approved
by CBANDESWARA, BHAVADEVA, VACHESPATI MisRra, and others, should be
admitted, as follows. In these texts twenty palas are intended ; and the
pala should be taken at four suvernas, as stated by MENU and YAINYAWALCYA.
‘Twenty palas, therefore, are equal to eighty suvernas, and the eightieth
part of that sum, or one suverna, is the montbly interest. But here mdshas
are mentioned. This apparent incongruity is thus reconciled : the mdsha,
containing five crishnalas, as stated by MENU and YAINYAWALCYA, must not
be taken (for it is not applicable) ; but the mdsha stated by VRiEASPATI, as
quoted in tke Retndcara and Chintdmeni, “a mdsha is considered as the
twentieth part of a pala.” Thus the twentieth part of a suvern, containing
eighty racticds, is equal to four racticds ; und the twentieth part of a pala,
containing four suvernas, is certainly equal to sixteen racticds, and those
make one mdsha ; five of these are equal to eighty racticds, or one suverna.
Thus there i3 no inconsistency. Here suverna is of the masculine gender ;
for it is so employed by MENU and YAINYAWALCYA, and is so exhibited in
the same sense by AMERaA ;(28) but, in the sense of gold generally, it is of
the neuter gender, for AMERA 8o exhibits it in this sense.

‘I'he same should be also understood of other things. The monthly interest
on a purdna is thus explained : A pana consists of eighty shells, and a pana
is the quantity of a carsha of copper, as mentioned by MENU ; “ but a carsha
(or eighty racticds) of copper is called a pana.” 'The carsha is the fourth
part of a legal pala ; hence expositors say, a pale contains four carshas.
Consequently the weight of eighty racticds of copper is a pana ; on this
ground, the Ancients established it also at the value of eighty shells:
accordingly it is familiar in practice, that eighty shells make a pana. A
purdna contains sixteen panas, according to the Retndcara ; and purdna is also
practically noticed, for sixteen pazas of shells, in penances and expiations,
and on other occasions. Now the eighteenth part of & pana is one shell ;
of a purdna, sixteen shells; of a hundred panas, a hundred shells, or one
pana and a quarter ; of a hundred purdnas, sixteen hundred shells, or twenty
panas. Or if the money be in silver coins stamped with legends, the interest
on a hundred such coins is one coin and a quarter : for, on eighty pieces, it
is one piece ; and, on twenty pieces, a quarter ; which, added together,
make one piece and a quarter. But, if the principal be a single piece of
money, the rate must be settled by its value. If its value be four purdnas,
then sixty-four shells are its eightieth part ; and so in all cases.

Again : If the debt consist of kine, or the like, the interest should be
settled on the value. It should not be affirmed, that they cannot constitute
a debt ; for the limit of interest on cattle is mentioned (65.) Why such a
practice does not occur, we know not. Something, however, may be men-
tioned to explain the received distinctions ¢n these cases. If a man happen
to deliver a cow, or the like, as a loan, the interest may be received on her
value ; but a great offence is committed ; for the sale of a cow is forbidden
in moral law : however, a goat, a calf, or the like, may be taken by way of

(28) AMERA or AMARA BINHA is the celebrated compiler of the Sanskrit vocabulary, called
from his name Amara késha; and also cited under the title of Trikdnda, or the ‘‘ Three
Books,” owing to its division into as many parts. AMARA afpears to have belonged to the
sect of BuppHA. He is reported to have lived in the reign of VIKRAMADITYA ; and to have
formed one of the ornaments of the Court of RAJA Bu6sA : he must, hence, have flourished
nearly a thousand years ago. The .4mara Aésha has been edited by MR. COLEBROOKE with
an English Interpretation and annotations, and published at Calcutta in 1808, —EDITOR,



28 ON LEGAL INTEREST IN GENERAL.  [BOOK I, CH. II,

interest, without any offence on the part of the receiver ; and the debt should
be discharged by returning the thing itself, or something of the same nature ;
as already stated by Misga. But, in this case, it should be returned un-
bleruished ; or another cow, or the like, or other thing of equal value, should
be delivered. Whatever it is forbidden to sell and give away, should not
be delivered as a loan ; for the offence is equal. But a Brdhmanac may
advance lac, salt, or the like, by way of loan ; for there is no more offence
in lending, than in giving those things ; and the offence is restricted to the
sale of such things ; however, at the time of repayment, the value of the
salt, or the like, and of interest accruing on it, should not be received ; for
that would equal the offence of selling it. The interest should be of the
same nature with the thing lent ; for interest is propounded at the eightieth
part of the thing lent. :

To revert to the explanation of both texts (24 and 25) ; the institutes of
VasisHT'HA and others were composed by their pupils, who heard the pur-
port of what they record, from the mouth of VafisaT’HA and the rest : hence
it is said (24), *“ declared by the words of VASISHT'HA ;” as in the ordinances
of MENU, it is said, “ MENU ordained.”

“ Legal,” in the text of Gérama (25), signifies justifiable in law, that is,
not illegal ; for it coincides with the expression in the text of VafisHT' Ha,
“thus the law is not violated” (24.) Or the sense may ba this ; he who
takes interest allowed by codes of law, which may produce religious merit
by means of pious oblations made therefrom to Deities and Brdhmanas, and
so forth, has the complete benefit thereof, if be actually do make such obla-
tions to deities and priests ; not so he who celebrates rites with wealth
acquired by theft or by other nefarious means. As is declared by

MEeNU :—Neither a priest nor a military man, though distressed,
must receive interest on loans;(2%) but each of them, if he please,
may pay the small interest permitted by law, on borrowing for
some pious use, to the sinful man, who demands it.*

Which is expounded by CuLLGcaBHATTA,  may advance a loan on small
interest, for some pious use.”

(29) The ancient Jews were inhibited, under the Mosaic dispeusation, to lend money on
interest or usury to their brethren in distress. ¥Fide Exopus, xxii, 25 ; LEVITICUS, XXV, 37,
and also DEUTERONOMY, xxiii, 19,—~which passage distinctly enjoins: ¢ Thou shall not lend
upon usury to thy brother ; usury of money, usury of victuals, usury of anything that is
lent upon usury.” This restriction was limited only to transactions between the Jews; for
in the verse immediately following, they are permitted to lend money upon usury * to strangers.”
As regards the law in DEUTERONOMY, referred to, GROTIUS among other reasons and explana-
tions, assigns this one: ‘‘ that the chief riches of the Jews lay in husbandry and money,
whereas most of the noighbouring nations made vast returns by merchandise: and therefore,
usury was allowed the Jows in their deali with them, whic{, with very reason, was
forbidden to be taken of another; for usury lIaid upon husbandmen is everywhere oppressive.’’
To the above exposition may be added the fact that the law in question was eminently calcu-
lated to endear members of a community to one another, and to enforce the exercise of charity
and liberality among fellow subjects.

The Mahommedan law prohibits tho taking of intercst for the use of money upon loans
from one Musulm#n to another; but it has not ted the rate of it when allowed to be
taken from a hostile infidel. Hedaya, book xvi, ch. viii, “of Ribba or Usury,” vol. II, p.
489, &c. For somo pertinent remarks on the subject of interest and loans, consult MoNTES-
QUIEU, ‘ Spirit of Laws,” book xxii, ch. xix, 6¢ seg.—EDITOR.

* Chap. 10, v. 117. I do not alter the translation, which conforms to the literal sense of
tlhe cul:lxt, thoug-l; ;t consist not with the comment and the purpose of the quotation. See Book

I, chap. 4, v.
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¢ Legal interest” (25) ; interest authorized by law, at the rate of five
mdshas for twenty palas. The Retndcara.

We expound the text (25),  the quantity of five mdskas is the interest
for twenty palas,” or interest appertaining to twenty palas (supplying the
word * pala” by a secondary sense of “ twenty”) ; that interest accrues on
a sum of twenty palas. But some read “ twenty” in the fifth or sixth case
(vinsatéh instead of vinsatih). That is wrong, for it is not approved in
the Retndcara. The sense, according to regular construction, is thus: « the
quantity of five mdshas, as interest appertaining to twenty palas, is legal.”

“ A month ;’ here “for” must be supplied. In every text where
“ month” is not specified, but interest at the rate of an eightieth part, or
the like, is mentioned, the word ¢ month’’ must be understood : and the
month is according to sdvana time, consisting of thirty days and nights ;
not the saura month from the sun’s departure from one sign to his depar-
ture from another sign. For RAGHUNANDANA, in commenting on texts
quoted in the Mala mdsa tatwa, (*certain sacrifices and acts of devotion
are to be regulated by sdvana® time ; so is impurity after child-birth, and
the like; and so are all popular and forensick transactions”) says, that
under the term “ and the like,”” wages, interest, and the like, should be
comprehended. Hence it is inconsistent with law to regulate civil contracts
by saura or solar time. It would be a great disparity, were a whole month's
interest, at the rate of an eightieth part, or the like, paid upon a loan taken
on the last day of the sun’s passage through one sign, and repaid on the
following day; and no interest paid on a debt contracted on the first day
of the solar month, and discharged on the last day of the same mouth,
This should be determined by the wise.

Here interest for one month is declared by Sages to be the eightieth
part of tke principal ; but if the period exceed one month, the same rate is
directed for each month : since the expression implies repetition, it follows,
that the interest shall be an eightieth part for every month respectively:
and if the period be less than a month, it appears that the interest should be
computed by a sub-division of that rate ; else a disparity would arise, no in-
terest being payable on a debt discharged within one day of a complete month.
A greater or less fine, or other decision, should not be regulated by

very minute distinctions.

But some alttend in practice even to minute variations in fines, and the like.

26.

VRYHASPATI, quoted in the Retndcara :—The eightieth part accrues
monthly on the principal ; and if the interest be received, the loan
is doubtless doubled in a third of @ year less than seven years;
that is, in siz years and eight months.

« Accrues ;” it is the interest for each month. If the interest be received
the loan advanced is doubled. Or the seventh case may be here used in

* VyA&sA in the Visknu-dhermditara,
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the sense of the third, ¢ the debt is doubled by accumulation of interest.”
In what time? The Sage replies to this question, *in a third of a year
less than seven years.” Divide & year of twelve months into three parts ;
each part contains four months ; that deducted from seven years, leaves six
years and eight months. Thus, if the debt amount to one hundred suvernas,
the monthly interest is one suverna and a quarter ; the annual interest is
twelve suvernas and twelve quarters, or fifteen suvernas ; the interest in three
years amounts to forty-five suvernas; in six years to twice that sum, or
ninety suvernas : interest for eight months is eight suvernas and eight
quarters, or ten suvernas ; which, added to ninety suvernas, make a hundred,
or the same amount with the original debt: conse‘«}uently, added to the
principal sum, it doubles it. This is mentioned by Vainaspari, to prohibit

further interest, after a loan in gold, silver, or the like, has been doubled by
" interest. 'This will become evident under the title of Limited Interest.

This rate of interest is ordaiued, if a pledge be given ; Vyisa propounds
a distinction if a surety be given without a pledge, or if neither be given.

27. :

Vy4sA :—Monthly interest is declared to be an eightieth part of the
principal, if a pledge be given ; an eighth part is added, if there
be only a surety ; and if there be neither pledge nor surety, two in
the hundred may be taken from a debtor of the sacerdotal class. 30

“ An eightieth part ;* the eightieth. The Retnéeara,

That is, one part in eighty parts. Here a pledge intends a pledge to be
kept ; for, in a gloss on the text previously quoted from Mexu (23) to
the same purport with this text, the Retndcara states, “this concerns a
pledge to be merely kept.”” The meaning is this—In the case of a pledge
to be used, since the use of the pledge is the only interest, the rate of an

eightieth, or the like, is inapplicable: all this will be explained under the
title of Various Sorts of Interest. :

A pledge to be kept, is one which would be impaired by use ; a pledge to
be used, is one which is not necessarily impaired by use. Here it should be
noticed, that if & man contract a debt, mortgaging land, or the like, to be
used, and say, “ the use of the land shall be the only interest,” in that case,
since there i8 no other interest but the use of the pledge, the rate of an
eightieth part, or the like, is inapplicable. But if he say, ¢ this land is
mortgaged to you; paying your interest from its produce, I shall discharge
the principal from the surplus ; or, if the produce be insufficient, I will make
good the interest, delivering either money or goods;’ in that case the rate
of an eightieth part is applicable even to a pledge to be used.

Is it not the law, that, when land or the like is pledged, the entire use of
it should of course be taken by way of interest ? On the contrary, usufruct
in excess is reprehended by a text, which will be quoted from VRimaspaT:
(35, 7). It should not be argued, that a pledge delivered for use is a
pledge to be used, and one delivered merely for security is a pledge to be
kept, The forfeiture of the whole interest will be denounced against the

(30) It will be seen that in the case where neither pledge nor surety is giveh, the interest
pprmntted to be taken is twenty-four per cent. per annum.—EDITOR.
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unauthorized use of & pledge to be kept ; and the forfeiture of half the
interest, against the unauthorized use of a pledge to be used. It is said in
the Dspacalica, «“if a pledge to be kept, that is, one which should be securely
preserved, as clothes, ornaments, and the like, be used, no interest shall be
recesved.” It is not said, “ a pledge to be kept, that is, one not delivered
for use ;" but, “ a pledge to be preserved, as clothes, ornaments, and the like.”
The proper place for this disquisition is the chapter on Pledges. Since
many texts are there cited, to expatiate in this place would be idle.

“ An eighth part is added” (27) ; and that is an eighth part added to an
eightieth part. Hence, two panas less than two purdnas, or one purdna
and fourteen panas, are received, if there be only a surety. :
The Retndcara.

In that book, a debt amounting to one hundred purdnas had been already
supposed : hence, in this case also, the rate of interest denoted is two panas
less than two purdnas on a hundred purdnas. But, in the gloss on this
text, the letter M is an error of the pen, (akftyashtamabhigasahita instead of
akftyashtabhdgasahita,) for the text exhibits sdshtdbkdga with eight parts.
Consequently the sense is an eightieth part joined toeight parts, and the
portion not specified must be a sixteenth on the authority of usage. Thus,
whatever be the amount of an eightieth part, eight parts are half of that
amount. But, in this case, an eightieth part is twenty panas, and these,
added to half that amount, make thirty panas, or two panas less than two
purdnas. .

But some, noticing enother reading in the commentary on YAisNva-.
WALCYA, shasht'hibhdga, instead of sdshtdbhdga, say, the interest should be
a sixtieth part, if there be only a surety : and this, they say, is fit, 1f there
be neither pledge nor surety, the interest is two purdnas for a hundred
purdnas, as ordained by the text (27). If a pledge be given, twenty panas
are the interest prescribed. But in this case, a pledge having been given,
the confidence is greater ; for a chattel of equal value is in the creditor’s
power, If there be neither pledge nor surety, no confidence exists; for
payment rests on the will of the debtor: in this last case, therefore, the
interest, ordained by sages for a bundred purdnas,is greater by twelve panas :
and this is consistent with the reason of the law. Now, if there be only a
surety, confidence is given, but there is a possibility of trouble. For
instance ; & man advances a loan on this consideration, *if my debtor do
not repay the loan, even then I shall subsequently recover it from hissurety
by a suit at law ;” in that case trouble may be apprehended, for the recovery
is effected by the trouble of litigation. It is therefore proper, in such a
case, to take, in addition to the twenty panas allowed, where a pledge is
given, six panas, or half the additional twelve punas allowed on loans with-
out security. Now this nearly agrees with the rate of a sixztieth part. In
dividing a hundred purdnas into sixty parts, first take one purdna for each
gart ; this disposes of sixty purdnas, and forty purdnas remain. Again, set

alf a purdna towards each part, thirty purdnas are disposed of, and ten
purdnas remain ; and each part is one purdna and a half, with a further
fraction from the remainder. Reduce the ten purdnas into ﬁanas ; the
result isa hundred and sixty panas: setting two panas to each part, the
portions amount to one er(ina and ten panas ; a hundred and twenty
panas are disposed of, and forty paras remain, Again, set half a pana to
each portion ; thirty panasare disposed of ; the sixtieth part amounts to
one purdna and ten panas and a half, with a further fraction ; and there
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remain ten panas, or eight hundred cauries. Distribute thirteen cauries to
each share, seven hundred and eighty cauries are disposed of ; and the six-
tieth part of a hundred purdnas amounts to one purdna, ten panas and fifty-
three shells, with a fraction of one third from the remaining twenty shells,
which may be more accurately divided by those who are skilled in the
notation taught by SuBHaNCARA, The amount of fifty-three shells and a
third is, they say, but a small excess above the rate of interest, which, in
their opinion, is reasonable ; neglecting, therefore, minute differences, interest
may be taken at the rate ordained by the sage, namely a sixtieth of the
principal, if there be only a surety :

VAicaHESPATI MISRA, not acquiescing in either of these interpretations,
expounds the text otherwise in his Digest. ¢ An eighth part is added ;" the
eighth part of an eightieth part is added to an eightieth part. Hence the
interest on the sum of twenty palas of gold, is ninety racticds. His mean-
ing is this sdshtdbhdga signifies joined to one part in eight parts. The
answer to the question, ¢ part of what ¥’ s drawn from the nearest terin,
“ an eighth part of an eightieth.” Thus, an eightieth being divided into
eight parts, one such part is added. But the interest at an eightieth part
of the principal, is ascertained in the case proposed ; the eightieth part of
twenty palas or eighty suvernas, is equal to eighty racticds, or one suverna ;
to which the eighth part of it, or ten racticds, being added, the result is
ninety racticds. According to this exposition, twenty panas, which are the
eightieth part of a hundred purdnras, added to the eighth of that, or two
panas and a half, make twenty-two panas and a half, the rate of interest on
a hundred purdnas, if there be only a surety : and the same method should
be practised in the case of silver coins, and the like. On this opinion also,
we do not discover why the letter M occurs in the gloss (4shtaménabhd-
géna).

A thorough examination of these opinions, to select the best, must depend
on the mental faculties of intelligent inquirers. On what proof or argument
it is held, according to the opinion delivered in the Retnacara, that the
portion not specified is & sixteenth, must remain a question : the other
reading (a sixtieth part) is not admitted in the Retndcara, wor in the
Chintémeni ; for in both the text is thus explained,*“an eighth part is added "
and in the commentary on YAINYAWALCYA, where this reading occurs, the
text is not expounded. Whether the cerebral £ be not an error of the
copyist, is & question on the second interpretation. On Misra’s exposition,
the question 18, how the interest, where a surety only is given, should so
little exceed the rate of interest where a pledge is given.

«If there be a surety ;" the sense is, if there be only a surety ; for higher
interest would be improper, if there were both a surety and a pledge.

 1f there be neither pledge nor surety (nirddhdné)’; here the word édhdna
signifies both pledge and surety ; hence, if there be neither surety nor

pledge, two purdnas are received on a hundred.
The Retndcara.

The derivation of the word is, ¢ what is placed (ddhiyaté) for the sake
of taking up a loaun ;"* and that description is applicable both to a pledge
and a surety. The privation of both sorts of security is nirddkdna, want
of pledge and surety. Or the word ddkdna may be restricted to pledges :
thus, because an eighth part is directed to be added, if there be no pledge

# See a different etymology at v, 81.
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but o surety only, therefore, by the regular form for general rules, and
exceptions to those rules, the remainder of the text relates to a dlﬂ'ergnt case
of loans without a pledge ; that is one without pledge or surety. Ultimately
there is not, in our opinion, any difference.

On this subject an observation should be made. The servant of some,
person asks a loan of a mouney-lender ; he replies, “give a surety ora pledge '
the servant requests his master to become his surety, that he may obtain a
loau from this money-lender ; his master veplies, “ 1 will not be thy surety,
but I will promise him thy wages :”” accordingly the servant’s master tells
the money-lender, * I will not pay him his wages, unknown to you ;" and
the money-lender, confiding therein, advauces a loan to him. In such a case,
is it a loan with a pledge, or with a surety ? Not the first ; since the servant’s
master only intervenes, and is not in the nature of a thing belonging to the
servant, there can be no pledge : nor is it of the second description ; for this
gervant’s master is not comprehended under any of the descriptions of sureties
enumerated, sureties for appearance, for honesty, for payment,and for delivery.
The servant’s master does not say, ¢ I will produce this man if he abscond ;’
nor, “ that man is trustworthy, aud will not be averse from repayiog a loan
received :”’ neither does he say, ¢if the debt be not discharged by him, I will
make good the sum ;" nor, *I will recover the amount from him, and dis-
charge the debt.” How then can he be a surety? The debt must conse-
quently be one for which there.is neither pledge nor surety : this again is
pot true in reasoning ; for there is a motive of confidence. On this pro-
posed case it is said, this is a debt for which a surety is given : although
the servant’s master is not positively comprehended in the four descrip-
tions of sureties, yet, a8 that enumeration is a mere illustration, it must be
admitted that such a person is a surety; and if the servant’s master break
his own promise, he must discharge the debt. The interest should there-
fore be an eighth part added to an eightieth ; or the wages may be consi-
dered as a pledge. In that case the debtor’s assent is given to the hypothe-
cation ; and a declaration being made by the debtor to that effect, the
servant’s master is certainly surety for delivery of the pledge, not for payment
of the debt : but, although there be no promise of payment, there is a lien
on the promised delivery of the pledge, and a lien prevents seizure by any
other creditor. The interest, therefore, should, in this case, be one eightieth
part only of ‘the principal. But, if he do not perform his work, then, no
wages being earned, how is the debt discharged ? To this it is answered,
does the servant’s master dismiss him without a fault ? If so, the servant’s
master is amenable: the servant being faultless, and the master needing
another servant, this servant should not be disinissed ; for his dismission
could only originate in malice. This is consistent with reason. But, if the
servant were faulty, his master would not be amenable for dismissing him :
and, when his dismission takes place, the debt should be paid with interest,
or a new pledge be given ; for this case is the case of a pledge destroyed by
the act of Gop (101, &c.) Bat, if the servant desert his master without
" provocation, in that case a surety must certainly be given, if he cannot imme-
diately discharge the debt, nor give another pledge; or, ou failure thereof,
the debt from that day becomes a debt unsecured by a pledge, and bears
interest at the rate of two in the hundred. A man received a loan on the
mortgage of a piece of land, pointed out by him in this form, *I will pay
thee from the produce of the present year ; the produce of this land is thy
pledge.” This debtor meditated a fraud, and gave no attention to culture,
reflecting, *‘ the produce of this land is my creditor's only ; no benefit will

E
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arise to me from it : if no prodiuce be obtained, what can the creditor do ¥'*
As in this case chastisement is proper, and interest should be computed at
the rate of two in the hundred from the day when he neglected the culture of
the land ; so, in the case sapposed, where the servant quits an unoffending
master, thinking labour vain, which is undergone for the sole purpose of
discharging his debt, we hold it reasonable that he should incur punishment.
So long as he performs work, his wages for that period belong to the oredi-
tor, and no other person ; because those wages are pledged to that creditor :
and this pledge falls under the description of a pledge to be kept. After
the undertaking supposed, if the servant’s master also advance him a loan
on any terms, and he only perform service for a short time, 8o that both
cannot be paid out of his wages; what is the rule of decision in that case ?
The apparent difficulty may be reconciled in the same manner with the case
where a man renting land for cultivation from one person, contracts a debt
to another, and subsequently receives & loan also from his landlord, both
which debts cannot be paid from the produce of that land. Half of the
grain produced both from the use of land and by corporal labour belongs to
the owner of the land, half to the husbandman, In this case the husband-
man’s share, not yet gathered, is pledged to one person ; but no act amount-
ing to hypothecation has been done by the owner of the land : hence, the
produce may be taken by the first creditor, but the landlord retains in his
power the grain produced from his own land until his own demand be satis-
fied. Such is the practice in some instances. 1t cannot be asserted asa -
maxim, that the land must of course be left another year in his tillage, and -
that the debt may be paid from the produce of the following year. Since
his tillage may be found defective, or he may ba detected in knavery or the
like, his tillage does not continue without the consent of the landlord.
This, and other inferences, may be drawn from reasoning.

28.

YAINYAWALCYA :—An eightieth part of the principal is the monthly
interest, when a pledge has been delivered : otherwise, it may be,
in the direct order of the classes, two, three, four, or five in the
hundred.

« Otherwise ;” in cases other than that of a pledge delivered ; that is,
when no pledge has been given. Since the text has the same tenor with
that of Vyisa (27), it must be also understood that no surety was given.
For o debt of one bundred suvernas, two suvernas should be paid to a

Brdhmana ; three suvernas to a Cshatriya ; four suvernas to a Faisya ;
five suvernas to a Stdra.

29.

MENU :—If he have no pledge, a lender of money may take two in the
hundred by the month, remembering the duty of good men : for by’
thus taking two in the hundred, he becomes not a sinner for gain.

2. He -may thus take, in proportion to the risk, and in the direct
order of the classes, two in the hundred from a priest; three from a



SECT. 1] ON LEGAL INTEREST IN GENERAL. 35

soldier ; four from a merchant; and five from a mechanic or
servile man, but never more, as interest by the month.

“Of_good men ;" reflecting that such is the duty of good men.
CULLGCABHATTA.
“ Two in the hundred” (29, 1) ; this concerns a Brékmana. In answer
to the question, what is the rate for other tribes, he repeats the interest
payable by priests, and declares the rates for other classes (29, ).
“ But never more” (samam) ; literally signifying, uniformly or equally ;
that is, neither more nor less. CULLGCABHATTA.
But we hold, that  equally” is expressed for the purpose of showing that
as a priest becomes not a sinner for gain (that is, does not contract the sinful
taint arising from the undue receipt of money) by taking two in the hun-
dred, so a soldier, who takes three in the hundred, is not a sinner for gain.

Thus, according to CULLGCABHATTA, CHANDESWARA, BHAVADEVA, Vi-
CHESPATI MIsRA, and others, an eightieth part of the principal is the
monthly interest, when a pledge is delivered ; but two in the hundred, if
there be no pledge.

The Médhdtitht and GoviNDA RAsa expound the text of MENu (29), ¢if
a man in distress cannot provide for his wants on the interest first men-
tioned, he may take two in the hundred, or the like.” For the test of YAu-
NYAWALOYA (28) solely concerns loans secured by a pledge : and there is
no objection to this explanation of the word * otherwise;” in a case other
than that of a man who can provide for his wants, as implied in the former
part of the text ; that is, where he cannot do so. Here it may be questioned,
what should be the application of the text of Vvisa (27); for a pledge is
there signified by the word ddhdna. Although the text might be well
applied by anyhow explaining it “ provision for wants,” yet there would
be no determined rate when no pledge is delivered : if the rate were the
same for loans with or without & pledge, the expressions in the texts of
Yisnyawarcva and Vvisa, “when a pledge has been delivered,” and,
“if a pledge be given,” would be unmeaning. But the receipt of two in
the hundred, and the like, is authorized by the Médkhatithi and other com-
mentaries, on the authority of the phrase, ‘“he becomes not a sinner for
gain” (29), which they apply to the case of utmost distress, for the purpose
of obviating the doubt whether & man become a sinner by taking two in the
bundred The case of absolute inability to provide for wants might exist,
as well as the case of aloan unsecured by a pledge as stated by YAis-
NYAwWaLcYA. However, this exposition should not be admitted, because it is
disapproved by CHANDESWARS, VACHESPATI MisrA, BEAVADEVA, and many
other authors. To expatiate would be vain.

On the subject of loans without a pledge, the following text propounds
a rule.
30.

HARriTA :—For twenty-five purdnas (or four hundred panas) of
copper, lent without either pledge or surety, the interest may be
eight panas a month ; and the principal being doubled in four years
and two months, bears interest no longer : such interest is legal;
and the lender violates no duty by taking it.
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“ Being doubled ;" becoming two-fold : and the interest is therefore two
in the hundred by the month. ¢ Bears interest no longer ;’ interest ceases:

The Retndcara.

Interest is settled at rates varying in the order of classes, on loans made
without receiving a pledge. By parity of reasoning, different rates should
be also inferred, in the order of the classes, when a pledge or surety is given.
As is directed by VAcHESPATI ; ¢ interest should also be similarly regulated,
in the order of the classes, on loans secured by a pledge and the like,’

Docs the order of the classes relate to the borrower or lender? CHAN-
DESWARA holds, that it relates to the debtor ; for he says, ¢ both these texts
concern a Bréhmana contracting debts ;’ aud again, ¢ he may receive interest
at these rates from a priest, a soldier, a merchant, and a mechanic respec-
tively ! and this is consistent ; for it is expressed in the text of Mexu, ¢ He
may thus take, in thé order of the classes, (from Brdkmanas and the rest,)
two in the hundred, and so forth ;” and there is no difficulty in explaining
the text of VisaNU (31), “ tmay receive from his debtor, in the direct order
of all the classes, two in the hundred, and so forth.”

31. ‘

VIsHENU :—Bub a creditor may receive interest at due rates from his
debtor, or may take from kim, in the direct order of all the classes,
two, three, four, or five in the hundred by the month.

The sense of the text is as follows : “ at due rates ;" an eightieth part of
the principal, or an eighth added to an eightieth : such a proportion he may
take by way of interest. In regard to loans without pledge or surety,
the Sage adds, * two, three, four, or five in the hundred, &c.”

VIsNYANE§WARA also holds, that the order of the classes respects the
borrower. But, in VACHESPATI MIsRA’S opinion, it respeots the lender :
accordingly he says, “ A Vaisya infringes no duty by taking interest at the
rates prescribed in this text of MENT, and in other places; nor do Brihma-
nas and the rest snfringeany duty, by doing so in a season of distress.”
Here stating generally, that & Vaisya infringes no duty, he adds, “nor
Brdhmanas and the rest, in a season of distress :” since there is no other
term in that phrase to which the words can be referred, the meaning of
what he says is this, “a Vaisya; in all circumstances, and Brdhmanas and
the rest, in distress, infringe no duty by taking such interest.”” What is
the sense of MENU'S text, consistently with this opinion? JI¢ is as follows :
“In the direct order of the classes;’ according to the order of the class to
which he belongs, the lender may take, &e. Wae think, the order of classes
should be considered as relating both to the lender and borrower, on the
authority of both commentators, CHANDEsWARA and VAicEEspari. Thus
the contemplative Sage.(31)

32.

YAINYAWALCYA ordains:—All borrowers, who travel through vast
forests, may pay ten, and such as traverse the ocean, twenty in the

(31) Namely, YAINYAWALCYA, who bears the titles of Yégisvara, or “the contemplative
‘saint,” and of fdyamu’:rﬁ, or ¢ the image of huliness,”’ —EDITOR.
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hundred, to lenders of all classes, according to circumstances, or
whatever interest has been stipulated by them, as the price of the
risk to the lender.

Or whatever interest has been stipulated by them, all borrowers should
pay to lenders of all classes. Those who travel by difficult rouds, or traverse
the ocean, for the sake of commeroe, should pay ten panas, or twenty panas
respectively, on the bundred panas, if no pledge have been given. Greater
interest is paid on account of the risk of losing the principal.

$6LaPANI in the Dipacalicd.

Bni;, if there be & pledge or surety, the interest should not exceed the
rates prescribed, for there is not snch a risk of losing the principal. “ Ten
Panas;"” the meaning is, a lender may take one part in ten.

The Sage declares an alternative in respect of the prescribed rates of two
and three in the hundred, and the like: “ or whatever interest has been

stipulated by them.”
The Dipacalicd.

All borrowers, Brahmanas as well as others, should pay to lenders of all
classes, Brdhmanas as well as others, whatever interest has been stipulated
by them. Whether a pledge have been delivered or not, they must pay the
interest, which has been promised by them in this form, “ this interest shall
be paid by me.” ‘

CHANDESWARA reads Swacr¥tdm, stipulated by the borrower himself.
Baavapgva reads swcritdm, which he explains, “allowed by all sages,
namely, the eightieth part of the principal and the like.”” According to
CHAFDERSWARA, this interest falls under the description of cdritd, or interest
stipulated by the borrower. But according to BHAVADEVA, the two cases
may be reconciled by referring them to circumstances, in which a lender can
or cannot pard with his monsy on the terms generally prescribed. Crax-
DESWARA’S interpretation should be admitted, for his reading is approved by
VLNYANEAWARA and SOLAPANIL ’

If the order of classes were referred to the borrower only, interest not
varying on loans made by persons of the several classes, there would be no

urpose in saying, “to lenders of all classes’” (82). If it be referred
to the lender only, interest not varying on debts contracted by persons of
the several classes, there would be no purpose in saying, “ all borrowers”
(82). It should not be argued, that the expression “all borrowers,”
intends all, whether traversing the ocean or not, and so forth. This would
be inconsistent with the mode in which the text is oited ; * the Sage
deolares an alternative in respect to the prescribed rates of two and three in
the hundred and the like.” Accordingly Misza also, in his gloss on the
text of CiTyivaNa (56), says, *after the lapse of six months, interest
-should be paid by a *Sgdra at the rate of five in the hundred.” Since other-
wise he must contradict himself, it should be understood as the opinion of
VAcaespaTr MisRa, that the order of classes relates both to the lender
and borrower.

33.
MENT :—Whatever interest, or price of the risk, shall be settled
between the parties, by men well acquainted with sea voyages or
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journies by land, with times and with places, such interest shall
have legal force.(32)

Is not this text of MEeNU incompatible with the text of Yisnyvawarcya
(32) ? For the text of MeNu is fully explained in the Retndcara. * Men
well acquainted with sea voyages;' mentioned merely as an instance
suggesting a trader in general : ¢ With times and with places ;” who see
that #o much is the profit at such a place: * Legal force ;” adjudication :
therefure such iuterest should in such a case be adjudged. 1t is evident
from the purport, since the term used in the text is explained adjudication,
that the interest ehould be regulated according to the time, place and thing ;
the commentator says as much, by adding, ¢ such interest should he
adjndged :” the payment of ten and. twenty in the hundred is, therefore,
inconsistent with the obligation to pay the interest s-ttled by men traf-
ficking by sea, and the like, This should not be affirmed : the text of
Yisnvawarora should be considered as applicable to the case where no
specific rate of interest has been settled. VACHESPATI, in his gloss on the
text of MENU (33), says, “ they settle greater interest, expecting large profit
from traversing the ocean.” Alluding to this, HARITA says, some allow
interest at the rate of a pana for a purdna.

34.
HARrITA :—Some allow a pana each month for one purdna, or a
siateenth of the principal.(3%) '
But CHANDESWARA says, this text (84) concerns a borrower of a mixed
class. That may be questioned ; for, the text being explained by
referring it to traders by sea, it is useless to extend it to borrowers of a

mixed class ; and no Sage has propounded a higher rate of interest payable
by mixed classes.

Sec. II,—On Special Forms of Interest.
. 35.
VRIHASPATI :—Learn, from their properties, the various sorts of

interest declared to be four; or according to some, five; and
according to others, six:

(32) The rate of interest on money lent to see-faring people or on cargo, and in cases of
bonomri, would of course vary, as noticed by VAcERSPATI Misra, with the risk and dura-
tion of the voyage: and it therefore cannot be expected that any rate could be at all fixed
by legislation, to meet such cases. Among the Athenians for instance, according to XENOPHON,
tze m and third purts of the capital lent would ofpear to have been commonli'given in
bottomry, referring a| tly to voyages out and home. The interest of an eighth or 12§
{ﬁr cent. is mention %y DeMOSTHENES against POLICLYTUS : it was given for money lent by

o trierarch, APOLLODORUS, to the ship-captain, NAucIPPUS, on a trireme during a passage
from Sestos to Athens; but ltxﬁ:n the condition that she should first go to Hierum to convoy
vessals laden with corn, and that the principal and interest were to be paid at Athens on her
afe arri)val there. (Backwn, ¢ Public Economy of Athens,” book I, ch. xxviii, p. 135, second

ition. .

A ing to the Roman law, in cases of bottomry, termed fenus M#m the risk was
the money-lender’s, he had the option of demanding any interest he liked while the vessel on
which the money was lent was at sea ; but after she veached the harbour, and while she was
there, no more t{.m the usual rate of 12 per cent: on the centisima could be demanded. The
lémpercr JUSTINIAN made 1t the legal rate for fenus nauticum under all circumstances.—

DITOR.

(33) This will amount to seventy-five per cent. per annum, This promium must be ted
by the discretion of the parties; and it would appear to stand upon the principle of Respon-
dentia or Bottomry. MACNAGRTEN.—EDITOR.
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2. Cdyicd, corporal ; cdlicd, periodical ; chacravriddhi, compound in-
terest ; cdritd, stipulated ; ’sichdvriddhi, daily interest ; and bhdga.
ldbha, interest by enjoyment.

3. Cdyicd is connected with (cdyd) the body of a pledged animal ;
cdlicd is due monthly ; interest upon interest is chacravriddhi ; and
interest stipulated by the borrower is cd»itd :

4. When interest is received at the close of each day, it is called ’sic’-
hdvr¥ddhi, or hair-interest ; becaunse it grows daily, like hair,
which can only cease growing on the loss of the head.

5. Thus the daily interest can only cease by the payment of the prin-
cipal, and hence it is called 'sic’hdvriddhi : the rent or use and occu-
pation of a pledged house, or the produce of a pledged field, is called
bhdgaldbha, interest by enjoyment.

6. Interest payable at the close of each day, and cdyicd, or interest
accruing from a pledged body, as well as interest by enjoyment,
the creditor shall receive entire, so long as the principal remain
unpaid :

7. But the use of a pledge after twice the principal has been realized
from the usufruct, compound interest, and the exaction of the prin-
cipal and whole interest after a part of it has been liquidated, is
usury, and reprehensible. ’

36.

NAREDA :—In law, interest on loans is of four kinds: edyicd, cdlicd,
cdritd, and chacravriddhi, or interest paid on an undiminished prin-
cipal, periodical interest, stipulated interest, and interest on in-
terest.

2. Interest at the rate of one pana or of half or other fraction of a
pana, repeatedly paid without diminishing the (cdyd) principal
is named cdyicd ; but that which runs by the month, is considered
as cdlicd, or payable at a (cdla) time certain.

3. That interest is named cdritd, or stipulated, when the debtor of
his own accord has agreed for it; and interest upon interest is
declared to run like a wheel.

But the author of the Mitdcsharé reads a quarter of & pana instead ‘of
half a pana,
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37.

CATYAYANA :—Stipulated interest is that which has been specially
and freely promised by the debtor, in a time of extreme distress,
above the allowed rate;

2. And in that case, but in no other whatever, stipulated interest must
always be paid.

3. Where a loan is made on an agreement that the whole use and profit

- of a pledge shall be the only interest, it is called a loan on the use
of a pledge (ddhibhdga).
38.%

YAINYAWALCYA :—Interest on interest is chacravriddhi ; monthly in-
terest isnamed cdlicd; that which is stipulated by the party himself,
is edritd ; but cdyicd accrues from the body of a pledged quadruped.

2. A debt, secured merely by a written contract, shall be discharged,
Sfrom a moral and religious obligation, only by three persons, the
debtor, his son, and his son’s son ; but a pledge shall be enjoyed
until actual payment of the debt by any heir in any degree.

39.

Vy4sA :—That interest is called cdyicd, which arises from (cdyd) the
body of a pledged female quadruped to be milked, or a male animal
to work or carry burdens,

40. .
Gorama’:—Some hold, that no lender should receive interest beyond
the year.

A rule, says MisRra, abridged from the following text of MENv.

41.

MENU :—Let no lender for a month, or for two or three months, at a -
certain interest, receive such interest beyond the year ; nor any in-
terest, which is unapproved ; nor interest upon interest by previous
agreement ; nor periodical interest exceeding in time the amount of
the principal ; nor interest exacted from a debtor as the price of the
risk, when there is no public danger or distress ; nor immoderate
profits from a pledge to be used by way of interest.

CuLLGcABHATTA explains “ unapproved,” unseen ; or he g0 reads the text
(adrishtam instead of adishtam).

¢ Tke text numbered 32 is again cited in this ; and th - -
again oited at 229, : Place; and the second verse of this number is
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42,
MENU :—Stipulated interest beyond the legal rate, and different from
the following rule, is invalid ; and the wise call it an usurious way
of lending: the lender is entitled at most to five in the hundred.*(3%

43.

MENU :—Interest on money received at once, not year by year, month
by month, or day by day, as it ought, must never be more than
enough to double the debt, that is, more than the amount of the
principal paid at the same time.t

44.

HARITA :—Some allow a panae each month for one purdna, or a

siateenth of the principal.

2. Grain, borrowed before the harvest, may be doubled or at most
trebled according to its price at the time of harvest, being then
payable by agreement ; and so may wool and cotton : but grass and
the fibres of grass, clarified butter, salt, and raw sugar, may be
increased eight-fold in one year.

45.
NAREDA :—Of interest on loans, this is the universal and highest rule ;
but the rate customary in the country where the debt was con-
tracted may be different :

2. It may be doubled, or treble, or, in another country, quadruple ;

80, in another, even octuple: what is usual in the country, must
be paid.

T o reconcile the seeming contradictions of these texts, all commentators
have established various applications of them consistent with their own
apprehension of the purport of the several texts. The subject is very intricate ;
and the opinions of some authors shall thercfore be separately stated, to
explain the sense of the texts, and elucidate the rules established.

I. According to the Mitdcshard :

Interest at the rate of an eightieth part and so forth, if it be receivable
daily, is called cdyied ; the same, if receivable monthly, is named cdlicd,
this'is declared by the commentator : and this interest, being received every

* Before this text, the compiler again cites the text numbered 33. A different construction
is put upon the text by commentators. See the expoeition numbered V.

(34) This means five in the hundred by the month,—and the rule is referred to in the text
immediately following.—EDITOR.

+ The remainder of this verse is cited in a subsequent Section (V.61). The first of
the following text has been already cited (34). el ¢ ) ° part

F
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month, is therefore named cdlicd ; the same interest divided by the number
of days in a month, and receivable daily, is cdyicd : but cdritd signifies
interest receivable only at the time voluntarily stipulated by the borrower.
Chacravriddhi is obvious.

On this interpretation, the texts of G6raMa and MENU regard interest
named cdritd. An agreement for interest should not be made, even by the
desire of the borrower, for a period exceeding one year, Interest therefore
should be paid by the year, as the longest period for whick it ought to Be
forborne ; it should not be made payable at the end of thirteen months.
Hence he has said, “ by the day, by the month, or by the year.” Other-
wise (unless it be paid by the year, which is the period mentioned) it would
be difficult to obtain that interest wkem long forborne. In this case also,
legal interest only should be taken. The Sage declares it: *nor any
interest which is unapproved ;" which is not propounded in codes of law ;
or (on the other reading) which is not seen in codes of law. We infer, that
the four sorts of legal interest, and no other, should be taken.

If interest have been received for a few months, and subsequent interest
have remained unpaid, by reason of the debtor’s indigence, even to the tenth
or twelfth year, the priucipal is only doubled. The creditor may take his
principal and ap equal sum as interest (43). .

« Received at once (48);” another reading has sacriddhitd, lent once.
Money s0 lent can only be doubled ; but recovered from one person, and lent
to another, it may be more than doubled. On the first reading, sacriddhritd,
received at once, the text should be thus expounded : * tnterest on money,
received by degrees, day by day, month by month, or year by year, may
more than double the principal.”

The cdyicd, or corpural interest, mentioned by Vyisa, and interest by
enjoyment and hair-interest, explained by VRiHA8PATI, are exclusive of these.
Hair-interest occurs where money is borrowed on & promise in this form : «1
will pay twenty shells every day, as interest, until the debt be discharged ;
on these terms lend me one silver coin” (35, 4). The cdyied of Vyisa
(89) is the usufruct of a slave or the like, when no specific agreement
is made that the use and profit of the pledge shall be the only interest.
Interest by enjoyment is the use or ocoupation of a pledged house or the
like ; and is mentioned by CATYAYaNa (37, 8) under the name of ddhibksga
or use of a pledge. These may be received entire, so long as the principal
remain unpaid (86, 8). Or the cdyicd of NAreDA (86, 2) and gic’ hdvriddhi
of Vaimasprati (36, 4 & 5), that is, daily interest, may certainly be received
entire, under the authority of the law, so long as the principal remain
unpaid : but not interest named c4licd and the rest ; for no law expressly
authorizes #t. Compound interest is immoral ; and 8o is the use or profit of
a pledged house or slave or the like, after receiving twice the amount of the

rincipal (35, 7). But, we think, neither hair-interest received daily nor
interest received monthly or annually, is illegal, though it have amounted
to & sum exceeding the prineipal.

To this an objection is made : if interest which is payable daily cannot,
through the indigence of the debtor, be recovered each day ; still, whenever
the debt shall be discharged, that interest must be paid with the whole
arrears of the account, however great the sum may be, This should be
affirmed ; else the mention of hair-interest in the text (35, 7) is unmeaning.
But there is a consequent inconsistency with general practice ; for
in some countries- it is the practice, that hair-interest should be received
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to the last day of the stipulated period ; but, if the principal happen to
remain unliquidated after that period, such interest only as is settled by
five persons, acting as arbitrators, is received from that date. In other
countries, hair-interest is only received for a few days as determined by five
persons acting as arbitrators ; and beyond that time, such interest as is settled
by them.

This seeming contradiction may be reconciled from the text of NAREDA ;
“ but the rate customary in the country, where the debt was contracted,
may be different” (45, 1). However, another objection is started : if
stipulated interest can only be received at legal rates, it contradicts the
texts of CATvivana (37, 1); for he describes stipulated interest as
exceeding the allowed vate. Itis answered, the prohibition against re-
ceiving any interest, which is unapproved, does not denote it legally irre-
coverable, but immoral. If, therefore, A man require stipulated interest
above the rate allowed by the law, he can recover it, but is guilty of a moral
offence. This is evident from the text of VRIEASPATI; “and the exaction
of the principal and interest after a part of it has been liquidated is repre-
hensible” (35, 7). YAJsNvawaLcya also declares, “all borrowers may
pay whatever interest has been stipulated by them” (32). On this
exposition, the interest payable by those who travel through vast forests,
as specified by YAIsNyawarcya (32) is legal ; for the text is cited with
this observation, *the Sage declares an alternative in respect of intereat
varying according to the class of the receiver ;" that is, the receiver of the
loan. Bat, in fact, it is proper to consider this as descriptive of stipulated
interest, for it has the same import with the text of MeNu (33). How-
ever, such stipulated interest is legal, because it is authorized by an
express law ; but the text of VRimaspaTt (35, 7) intends other borrowers
than such as traverse the ocean and the like.

It should not be argued, that the text of MENU has a different purport,
coinciding with part of the text of YAsNyawaLoYa, ““or whatever interest
has been stipulated by them” (32), That would be inconsistent with
the interpretation of this text, ¢ all borrowers, Brdhmanas as well as others,
should pay, to lenders of all classes, whatever interest has been ssipulated
and promised by them.” But if it be expounded, ¢ all borrowers, whether
trafficking by sea or not,” then it may be made to coincide with the text
of MzNu. -

Here it should be observed, that the author of the Mitdcshard supplies
the reason for the rate of ten in the hundred and the like, payable by those
who travel through vast forests and the rest, ¢ because there is risk of losing
even the principal lent,” It is therefore indicated, that on loans secured by
a pledge or the like, where no risk of losing the principal is incurred, the
eightieth part only should be taken.

The text of YAsNvawaLora on compound interest and the rest (38, 1)
is not approved inthe Mitdeshurd. According to the opinion delivered
in that work, the receipt of interest named cdlicé and the rest, even beyond
the year, is not forbidden.

II. According to CHANDESWARA :

¢ Interest beyond the year” (41) signifies interest exceeding the year,
If a money-lender, apprehending that the sum lent would be repaid by the
borrower in very few days, bargain for specific interest, it shall only be ex-
tended to the close of the year, not fixed for a period exceeding that
apace of time, CBANDRESWARA.
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The meaning suggested by the gloss is this : a borrower asks a loan of a
moneyed man ; but he conjectures, from the borrower’s purposes, that it will
be early repaid : he therefore says, ‘“ if you will undertake to pay interest
for six months, I will lend the money ;” and the borrower, agreeing to this
condition, accepts the loan. In such a case as this, a lender may require a
stipulated period of six months, ten months, or one year ; but not a greater
time.

In like manner, some person, whose capital is small, practises money-
lending, because he is unable to provide for his wants by other modes—A
man, needing a loan, said to him, *“Lend me money:” the money-lender
rejoined, “ When wilt thou repay it " The borrower told him, “ My bro-
ther is gone to the royal residence ; when he returns, two or three months
hence, I will repay you.” The money-lender considered, “ he will repay it
early, and my gain will be small; why should I trust my property in the
hands of another for so small a gain? If he will promise to pay interest
during a long period, then only should the money be lent.” Accordingly
he told the borrower, * if thou wilt pay interest during a longer period, I
will advance the loan.” The borrower acquiescing in this proposal, the
lender added, “ if thou shouldst repay the loan within the year, at the end
of six or seven mounths, or at any time before the close of the year, I must
receive the amount of interest for a whole year” 8o saying, he advanced
the loan ; and the borrower, agreeing to those terms, contracted the debt :
and interest computed for a whole year was paid, whether he discharged
the debt within the year orat the close of the year, In such a case as this,
& lender should not require a stipulation for interest one day beyond the
year. But if the borrower cannot discharge the debt even at the expiration
of the year, then indeed legal interest may be received beyond the year.

“ Nor any interest which is unapproved :” let no lender receive com-
pound interest, nor interest for stated times, nor stipulated interest, nor
corporal interest, in modes, or at rates, inauthorized by the law. Conse-
quently he should only receive periodical interest, and the rest, in legal
modes ; that is, at the rate of an eightieth part of the principal, and so forth.

Does not cdritd signifly interest specially and freely promised by the -

debtor? How then is it regulated by legal rates ? It is regulated by the
texts of MexNU (33) and HAriTA (34 and 44).

‘The text of MENu is thus expounded : “ men well acquainted with sea
voyages” are mentioned merely a8 an instance suggesting a trader in general,
“ With times and with places,” who see that so much is the profit on such
articles at such a place. That interest- which such traders settle when
borrowing money, has legal force, and should be adjudged.

The first toxt of HAirira (34) is applied by CHANDEsWARA to
borrowers of a mixed class, * Grain may be doubled at the time of harvest™
(44, 2); grain is doubled at the time when new grain is gathered, even
two or three months after the loan. If it be not then paid, it can only be
trebled, and bears no further interest.  And so may wool snd cotton;”
wool, that is, the hair of sheep and the like, and cotton also, bear the
same interest as grain. “ But the fibres of grass, &c.” on the fibres of the
virana and the like, and on grass and the like, the interest is eightfold for
one year. Such is the gloss on the text of HAiriTA ; and the meaning is,
that this text does not concern the limits of interest.

Is not this unreasonable ? Grain must be repaid two-fold at the time of-
harvest ; that is, when new grain is gathered. If grain, therefore, be borrowed
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in the month of Ashddha, Jyaishthi, or the like, it must be repaid two-fold
in Bhédra or Pausha.(35) It is, consequently, a great disparity, that the same
interest should be received in seven or eight months, which would be due in
fifty months at the prescribed rate of two in the hundred. Aware of this
question, CHANDESWARA cites the text of NAREDA (45), and thus expounds
it : “ this rate of interest, an eightieth part of the principal, and so forth, is
universal, because it is authorized by the law.” In some couutries, corn is
repaid with an advance of a quarter ; in others, with an advance of half the
quantity lent : these rates are also comprehended in the text (45, 2); for
twice, and three times as much, and so forth, are mere examples. Con-
sequently on salt, clarified butter, and the rest, interest should be taken at
the rate settled by the immemorial custom of the country.

But, interest at ten or twenty in the hundred, payable by those who
travel through vast forests, or traverse the ocean, is not stipulated interest
(cdritd) ; for CHANDESWARA says, payment of it may be enforced, whether
it have been stipulated or not. In fact, so much interest as is specially
promised by the debtor, is stipulated interest, not confined to the
rate of an eightieth, and so forth. That stipulated interest also is allowed
by the law, for YAsNvawarcya declares, ‘“ borrowers may pay whatever
interest has been stipulated by them” (33); and CATYAYANA says,
¢ gtipulated interest is that which has been specially promised by the
debtor” (37): This interest is legal, if it were promised in & time of

(35) As ent mention is made in the present work, of Indian months, it may not be out
of place, it is thought, to append a brief account of them.

The names of the Indian months are derived from twelve of the asterisms, in the usual
form of patronymics ; for, the Pauranics (poetical fabulists) who reduce all nature to a system
of emblematical mythology, suppose a celestial nymesh to preside over each of the constellations,
and feign that the god S86MA or LuNus, having wedded twelve of them, became the father of
twelve genii or months, who are named after their several mothers ; but the ﬁotc’ahi&dc (mathe-
matical astronomers) give a different acoount of the matter; tfl‘lltlvf say, that when the lunar
yoar was arranged by former astronomers, the moon was at the in each month of the year,
on the vu:{ day when it entered the nakchatra, rom which that month is denominated. The
names of the months, ther with their corresponding English ones, and their respective
zodiacal signs, are given below :—

IxpiAN MoNTHS. RByoLisE MoNTHS. Zop1AcAL BIGNs.

1. CAaitra March—April.

the Rabi or spring crops are produced in this month.

Tula, or Libra. In some parts of India,

2. VaisékAa, April—May. Vrischika, or Scorpio.
3. Jyeshtha, ay —June. Dhanus, or Sagittarius.
4. a, June —July. Makara, (a sea monster) Capricornus,

This month is considered to be the first of the rainy season and beginning of the rice
cultivation.

6. Srdvana, July—August. Kumbha, or Aquarius.
6. Bhddrapada, August—=September. Mina, or Pisces.
7. Asvin or Asviyyja,  September—October. Meshd, or Aries.
8. Kértika, October—November. Vrishd, or Taurys.
9. Mdrgasira, November—December.  AMithuna, or Gemini.
10. Pausha or Pushya, December— January. Karkdta, or Cancer.
11. January—February. Sinha, or Leo. .

Mdgha,
12. Phdlguna,

As twelve lunations form a lunar year, it mmru onlg about 354 solar q‘:{a to complete
this period. To adjust the lunar time which behind by eleven days the solar year of 366
days, an intercalary month, called 4dAika is inserted, and the month to which the last day of
the moon’s change belongs, is named twice over,—as, AdAika Vaisdkha. For further informa-
tion as to the computation of time among the Hindus, the reader is referred to SIR WILLIAK
Joxes’ *‘ Eassay on the Indian Zodiack’ Works, vol. V, B 71. COLEBROOKXE, ‘‘ Miscellaneous
Essays,” vol. [1, Essays XIV and XV, p. 321, &, Davis, in the ¢ Asiatic Researches’
vol. 11, p. 225, &c., and other authorities.—EDITOR.

February— March. Kanya, or Firgo.
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extreme distress ; but, promised by compulsion, without such distress, it is
not legal—for CATYAYaNA adds, “and in no other case whatever must
stipulated interest be paid.” Even though stipulated in o time of extreme
distress, on a loan renewed, it is not legal, if payment could have been
obtaingd ; for VRIHASPATI declares, “the exaction of the principal and
interest, after & part of it has been liquidated, is usury, and reprehen-
sible” (34, 7).

Cdyicd is of two sorts ; one arising from the body of a pledged female
animal to be milked, or a male animal to work or carry burdens, as des-
scribed by VyiAsa (89); the other explained by NAREDA, interest
repeatedly paid without diminishing the principal (36). The use and
profit of a cow or the like to be milked, or of a boat or the like, where no
such agreement has been expressly made, as described by CATYivara
(87, 3) i the cdyicd of Vyisa ; and it should be taken at the rate of an
eightieth part by the month, under the restriction of the text, * nor any
interest which is unapproved” (41).

CHANDESWARA says, a cow or the like to be milked, or an ox or the
like to work or carry burdeus, are instances mentioned generally ; for the
use of boats or the like, not expressly pledged, must otherwise be excluded
Jfrom that definition of ciyics. ‘When there is such an express agreement
as described by CATYAYANA, the use of the pledge is ddhibhdga, the same
with bhdgaldbha, propounded by Vrimaspati. In this case no reference is
made to the rate of an eightieth part, for no text specially directs it : the
whole use and profit of the pledge skall be the interest; for such is the
import of the text. These two kinds of interest are consequently distinet,
but should be admitted as has been stated.

The edyicd of NAREDA is thus explained: “interest to be repeatedly paid
without diminishing the body (cdyd) of the principal sum, at the rate of a
pana, or half or other fraction of a puna, as agreed by both parties, is named
cdyicd accroding to NAREDA.” CHANDESWARA,

For instance ; a borrower, coming to a moneyed man, asks a loan ; in reply,
he asks, “ when wilt thou repay it?’ the borrower rejoins, I will repay it
at the end of a month :” a loan is accordingly concluded to mutual satisfac-
tion. Afterwards, at the close of the month, the creditor demands payment ;
but the debtor, unable to discharge the debt, answers evasively, I will pay
you at the end of a fortnight:” the creditor repeatedly urges payment ;
and the debtor, in order to satisfy him, promises some additional interest,
such as a pana (or the like). That additional interest, which he thus
promises from time to time, being repeatedly settled between the parties
day after day, is the cdyicd of NAREDA ; it is not the stipulated interest
named cdritd, for that commences from the date of the loan. On this
account it is separately mentioned by NAREDA.

“ Without diminishing the principal ;” in the case of interest payable at
stated times (c4licd) and the like, if more than an eightieth part or the like
have been paid for interest, whatever appears, on computing the account at
the time of discharging the debt, to have been overpaid, by so much is the
principal, which was receivable by the creditor, diminished. But, in this
case, what he receives from time to time, above the rate of an eightieth
part, does not reduce the principal sum. It is not proper to say, that the
interest should only be reccived at legal rates, because this (odyiod) is in its
own nature a breach of the law, . Were it so, stiX the text, probibiting any
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interest which is unapproved (41), concerns only the cdyicd of Vyisa,
not this (cdyicd) : this form of interest is only mentioned by CEANDESWARA
incidentally. The word (sdswat) ‘ repeatedly” signifies again and again ;
for it is 8o explained by Auera. (Chapter XVII, on Indeclinable Words.)

That interest which is received month after month, at the rate of an
eightieth part of the principal, is considered as edlici. Here month is a
mere instance : that interest, therefore, which is received by the year, is also
‘considered as edlicd ; and so is that which is payable at the end of six
months, or the like. Accordingly MERU, in the text cited (41), mentions
interest for time generally.

¢¢ Interest upon interest > when a debtor, unable to pay the whole amount
of interest, promises to pay it with interest ; the interest, which is 8o pro-
mised, is wheel-interest. CHANDESWARA.

More will be said on this subject in the section on Recovery of Debts .
but even interest upon interest a man should only take at the legal rate of
an eightieth part and so forth.

When the borrower, at the time of receiving the loan, makes an agree-
ment in this form, “ I will pay twenty shells a day,” and the loan is made
on those terms ; in that case, such interest is hair-interest, as described by
VRYHASPATI (85, 4). Interest ? enjoyment (bkégaldbha) has been already
explained in the gloss on cdyicd.

Cayicd, hair-interest, and interest by enjoyment, shall be paid entire, so
long as the principal remain unpaid. If the payment of interest kave been
discontinued a few days after tke loan, and the debtor be only able to pay
the debt ten or fifteen years afterwards, twice the amount.of the principal
only shall, in general, be received by the creditor, in lieu of other interest
(43) : but it is not 8o in the present case. On the contrary, hair-interest
shall be received on a calculation of the daily amount forborne. Cdyicd, or
intereat accruing from a pledged body, shall be received on a computation
of an eightietb part of the principal monthly, until the principal be liquidat-
ed : if the thing to be used be destroyed by the act of Gov, another chattel
must be delivered in its stead ; or, if that cannot be, interest must be made
good otherwise. Interest by enjoyment continues so long as the thing
pledged remains with hi: who has the use and profit of it : if the pledge be
destroyed by the act of Gop, the debtor shall be compelled to deliver
another pledge, under the authority of a text which will be quoted in the
chapter on Pledges. The creditor should receive a fresh pledge ; or, if that
cannot be, the price of the usufruct forborne should be paid when the prin-
cipal is liquidated, These rules are grounded on a text of VRIBASPATI
(86, 6), and on one of YAsNYawALCYA (38, 2).

What sort of interest is suggested by the texts, ‘let no lender receive
interest beyond the year,” (40 and 41)? It is said, “such interestis a
species of stipulated interest (cdrit4).” Here it should be noticed, that
the legal amount of interest, whether received at the time when the debt is
discharged, or earlier, or both (partly at one time, and partly at another),
only equals the principal sum. If stipulated interest, cdyicd, hair-interest,
or interest by enjoyment, when added to the principal, more than double it,
they are not legal in a moral view. By recsiving such interest, Bréhmanas
and others, and even Vaisyas, commit a sin; but if a creditor insist on
obtaining it, the king shall enforce payment : VRIHASPATI declares as much
(85, 7). The use and profit of a pledge, or the use of a chattel in that
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form of interest which is named cdyicd, after twice the amount of the prin-
cipal has been obtained from the usufruct ; interest upon interest ; and, the
exaction of principal and interest, that is, of the principal with the whole
interest, after a small part or the whole of the interest has been received,
either as stipulated or monthly interest, is usury reprehensible in a man
who subsists by money-lending. The meaning of the text is, that such
usury produces the consequence of sin ; not that the king shall not enforce
payment of it.

¢ Stipulated interest beyond the legal rate, &c.” (42) ; this text of
MENU 15 otherwise expounded by CHANDEswARA : *‘ interest exceeding the
rate stipulated by the debtor, and different from the rates prescribed by the
law, is invalid : for Sages have declared the legal way of money-lending.”
The legal way of money-lending is founded on this : interest allowed by the
law, or stipulated by the debtor, is valid, not any other interest. But if
the lender, through covetousndss, require greater intetest, and the borrower,
apprehensive of not finding any other lender, be willing to pay higher in-
terest, in that case the rule is this ; * the lender is entitled at most to five
in the hundred” (42). “ From a Brdhmana” should be supplied; for
the rule would be superfluous if it were referred to a Sudra. The author
of the Mitdcshard scems to have entertained the same opinion ; for he has
not particularly remarked on the text. On this interpretation also, the
payment of hair-interest and cdyicd, so long as the principal remain unpaid,
is conformable to the text of NAREDA (45). CHANDESWARA’S opinion
may be thus briefly stated.

III. According to VACHESPATI MISRA :

On his explanation, cdyicd and the rest also vary from the legal rate of
an eightieth part by the month ; for he cites the texts of VRIHASPATI in
reply to the question, What other kinds of interest are there ? and how
many sorts of interest # 1f interest at the eightieth part of the principal, as
already mentioned by Misra, were distributed by VEiEASPATI into monthly
and annual interest, and so forth, the citation introduced by the question,
¢ what other kinds of interest are there ?” would be irrelevant.

When this question is put, ‘ What other kinds of interest are there P
the answer is, hair-interest, and interest by enjoyment. ¢ How many
sorts ?” the answer is, legal interest, as ¢dltcd and the rest; and interest
not prescribed by the law, as cdritd and the rest. But the exposition would
be imperfect, since the receipt even of legal interest, as calicd and the rest,
beyond the year, is forbidden ; and the omission of highest limited interest
would be derogatory to the Sage.

Subdividing into four sorts interest at the rate of an eightieth, and so
forth, as in the exposition of CBANDESWARA ; and adding them to other
kinds of interest, namely hair-interest, and interest by enjoyment ; shere
result the kinds of interest specified by Vmimaspati. Thus hair-interest,
and interest by enjoyment, are stated in answer to the question, what other
kinds of interest are there? And cdyicd, and other subdivisions of the
general rate, are stated in answer to the question, how many sorts there are ?
This again is erroneous ; for, had such been the meaning, the question, how
many sorts ? should have been first put. To expatiate would be vain.

On this interpretation, the cdyicd of Vyisa, arising from the profit of a
slave’s labour or the like, falls under the description of interest by enjoy-
ment ; but the cdyicd of NAREDA must be considered as one of the subdivi-
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sions of the general rate. For MIsRA says, the edyicd of Vyisa falls under
the description of interest by enjoyment; but the cdyicd of NAR®EDA is dis-
tinct from these: and the edyicd of VyAsa is not meutioned in the following
exposition : * cdyicd, is interest by the year; cdlicd, by the month; chacra-
vriddhi, interest upon interest; cdritd, interest specially promised in a time
of extreme distress ; ‘sichdvriddhi, interest payable daily ; dhégaldbha, the
use and profit of a slave’s labour and the like.”

The use of distinguishing the cdyicd of VvAsa from interest by enjoy-
ment, will be hereafter explained. But the cdyicd of NAREDA is interest
payable by the year, considering the word s'as’wa?, repeatedly, as signifying
annually, This is paid without diminishing the principal ; even though
received for a thousand years, it does not reduce the principal. If the in-
terest happen to be forborne after the first few days, the whole arrears of
interest must be paid when the debt is discharged ; for, according to Mis-
RA’S opinion, this kind of interest is intended by the word edyicd in the text
of VRIaAspaTI (35, 6): and this has been stated by Misra, on the authority
of HELAYUDEA.

Baut if the expression of Misra, ‘“to be paid by the day,” be authentick,
the meaning must be, that the sum calculated on daily interest shall be paid
yearly. Else it is inconsistent with his exposition, ** edyic4 is interest by the
year.” The special rule adopted by him, that c4yicd and the rest must be
received at the rate of an eightieth part, is not suggested by the law; but
}(Jgi‘;'-in;;erest, which is receivable daily, is founded on a text of VRIBASPATI

 4).

““Adhibhéga, or a loan on the use of a pledge” (37, 3) ; where an agree-
ment is made, that the whole use of the thing shall be the only interest, it
constitutes @ loan on the use of a pledge. Misra.

It is, cousequently, intimated, that the word ¢¢pledge,” in the first part
of the text, is indeterminate ; for by such an exposition ¢dyicd is of two
sorts, one of which corresponds with adhibhéga. It follows, that the
various sorts of interest are seven. Of these the ciyied of Viisa, cdlicd,
stipulated interest, and interest upon interest, should not be received beyond
the year. For the sake of this distinction, VYAsA has stated c4yicd separately
from adhibhéga, to which it is otherwise similar. Cdyicd is the use and
profit of the bodies of gquadrupeds, as oxen, horses, and the like. Or the
repetition of the word * pledge,” in the text of CATyYAyana, has a determi-
nate use ; consequently, it should be understood, as in the gloss of CHAN-
DESWARA, that ddhibhiga takes place when there is an agreement in regard
to the pledge; otherwise the usufruct is cdyicd.

8uch interest may be taken even beyond the year, on a fresh agreement.
The authority for this is the text of G6TaMa (40) : and the semse of the
text is this; of the sorts of interest enumerated, interest upon interest, and
the rest, no lender should take the fourth sort beyond the year; nor any
interest which is not again declared or promised, beyond the year; that is,
neither of the other three without a fresh agreement. The rule respecting
the cdyicd of Nimrepa has been already delivered. It is the same in
respect of the other two ; at the time of discharging the debt, they should be
received in their own kind, or by their value.

A debt secured merely by a written contract (38, ) shall he discharged
by three persons, the debtor, his som, and his son’s son; but in the
case of a loan on the use of a pledge, the debt must be discharged even

G
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by a great-grandson.(36) = Yet if the agreement were in this form, “I will
relinquish the pledge when twice the amount of the principal has been real-
ized,” in that case the creditor must relinquish the pledge whenever he has
realized double the amount of the principal.

' 46.

YAINYAWALCYA:—But when a pledge has been given, which the credi-
tor promised, to return on the debt being doubled, then surely, the
interest having equalled the principal, the pledge must be released
on the double sum being paid, or having been received from the
use of the pledge.

47,

VisHNU :—Even if the highest interest, or that equal to the princi-
pal sum, have accrued, the creditor shall not be forced to restore
a pledge fixed in his hands unless there have been a special
agreement.

This distinction is also noticed by CEANDESWARA, and should be admitted
by others. But that is not the import of the text, “a pledge shall be
enjoyed until actual payment of the debt” (38,2). The text of Vrimas-
PATI (85, 7) has been explained. His former text on interest by epjoy-
ment (33, 5) furnishes an instance only of such interest ; for it coincides
with the text of CAiryAvana (87,3). Itis thus expounded by Misra:
“ Rent” signifies hire, use, or occupation of a pledged house : *‘ Produce”
(‘sadas) signifies grain or other fruit of a pledged field, agreeably to the
sense of the verb sad, cut down or reap.

Here boats and the like are also suggested by the word “ house,” taken
as a general instance: and “ rent,” or use, also suggests transport of mer-
chandize, and the like.

In a gloss on the text of MENU (43), Misgra thus expounds it : « If gems,
money, or the like, be received at once, double the amount of the principal
only should be taken ; but if they be not received at once, more may
be taken.”  Consequently here, as before, if interest have anyhow
remained unpaid after the first few days, the principal is only doubled,
however long the period of forbearance may be, and no more should be
recetved.

The text, allowing a pana each month for a purdna (34), and that which
confirms interest settled by men well acquainted with sea-voyages (33),
concern stipulated interest only. But these rules subsist where the price
is great at the time when the debt is contracted ; or where the value of a
thing bought with money borrowed for the purposes of trade, and sold in
another country, is improved. The text of HARiTa (44, 9) declares legal
interest on particular articles. It is proper to consider the text of
YAswvawarcya (32) as solely relating to such interest, This and other
inferences may be drawn from reasoning.

(36) The legal responsibility of the son to discharge his father's debts is discussed at some
length in Book I, Chapter V, * On the payment of debts,”=EDITOR,
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In this exposition BHAVAD®EVA concurs ; but HELAYUDHA reads the text
of Nirepa (86, 2), panavihyd instead of pandrdhddyd, and explains
the text, *interest to be borne (vdhantyd) or received by the creditor, re-
peatedly, even for a thousand years, if the (pana) principal sum remain
due, without any diminution of (cdyd) the principal, is called cdyicé.” On
this general consideration it is said by Misga, that cdyic4 must be paid so
long as the principal remain unliquidated. But CEANDESWARA rejects this
reading, because it has been unnoticed by most authors.

“Let no lender receive interest beyond the year” (40) and (41): if
a creditor is desirous of receiving interest in such a manner that interest
may not cease on iz equalling the debt, he should receive his interest
before the close of the year, not after the year has expired. The meaning,
therefore, on this interpretation is, that he should receive the interest then
only when the debt is discharged, or the highest limited interest due for the
time the loan has remained unpaid. But if the creditor, through want of
confidence in his debtor, or from his own inability to provide for his wants
otherwise, wishes to receive interest within the year, in that case he may
receive it before the close of the year; that is, he may receive the interest
for twelve months, month by month. But after a year, the debt is only
doubled by remaining undischarged during fifty months ; before the expira-
tion of that period, interest is payable on the terms of the loan. Conse-
quently, edyicd, if it can be recovered, may be taken beyond the year,
when there is a promise in this form, “I will pay it regularly until the
debt be discharged ;> and so may cdlicd, if there be a promise of paying it
month by month. But if the creditor cannot obtain regular payment, the

_ principal is doubled in due time.

Cérité is described by CArvAvana (37, 1), and noticed by Mrnu
(33). By the rule, “nor any interest which is unapproved” (41), ¢t s
directed to take even cdyicd, and the rest, only at the rate of an eighbtieth
part, and so forth. But if there be an agreement in this form, * I will
pay it daily,” it is hair-interest, Other interest must be regulated in the
mode abovementioned. .

IV. According to ‘SULAPANI in the Dipacalicd.

On the text of YAsNvawarcya (88, 1) it is remarked in his work,
¢ this verse is not found in some copies.” Interest is of six sorts under
the text of VRIHasPATI (85, 2). There cdyicd is interest which arises
from the labour or use of an animal to carry burdens, or of a female
quadruped to be milked ; cdlicd is interest which is payable by the month ;
interest upon interest is chacravriddhi ; interest specially and fieely pro-
mised by the debtor himself is edritd ; that which is received daily is
‘sic'hdvriddhi ; and the profit arising from the use of a pledge is dhoga.
Among these, ‘sic’hdvriddni, cdyicd, and interest by enjoyment, may be
received until the principal be discharged (35, 6).

This notion is intimated : according to YAsNvawaLcya, interest by en-
joyment is comprehended under corporal interest (edyied) ; and the edyicd
of NAREDA, as expounded by CHANDESWARA, falls under the description of
stipulated interest (cdritd) : as expounded by Misra, it falls under the descrip-
tion of interest payable at a time certain (edlicd) ; for the word * month”
is a mere instance of a general sense. 'Sic’hdvriddhi is oaly a distinct form
of stipulated interest ; but so long as the principal remain unliquidated,
this interest must be paid to fulfil the terms of the agreement. But if
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there be no promise of paying it daily so long as the principal remain un-
discharged, it is not bhair-interest. If an agreement that interest at the
rate of four panas, or the like, shall be paid every fifth day so long as the
principal remain undischarged, that also should, it seems, be paid until the
principal be liquidated ; but such a contract ought not to be made, becaunse
it is not authorized by the law.

The text of MENu (41) must be explained as in the gloss of HeLAvy-
pHA ; but other texts must be understood in the mode already stated. In
the text of YAINvawarcya (82), greater interest is allowed on account
of the risk of losing the principal : it is therefore legal in this author’s
opinion. With this” exception, the text of Vrimaseart (33, 7) is appli-
cable to all cases. The sage declares an alternative in regard to the
preseribed rates of two and three in the hundred, and the like,  or what-
ever interest has been stipulated by them” (82.) This consequently intends
stipulated interest and the like; and the text, beginning with the words
* interest, upon interest” (38, 1), only recapitulates those sorts of
interest,

V. According to CULLOCABHATTA :

* Let no lender receive interest beyond the year” (41): if a creditor,
having contracted for interest payable at stated times (cdlicd), or the like,
but finding it troublesome to receive interest monthly, tell the debtor,
“ thou shalt pay the interest of several months at once ;” still he should
receive it withiu the year. ¥or exawmple : interest for six months, for ten
months, or for one year, may be paid at once ; not interest for thirteen,
fourteen, or fiftcen months, The meaning is this : if he do not receive in-
terest before the close of the year, in that case, since its periodical payments
are interrupted, and it can mow only be received when the debt is dis-
charged, interest can on no account be more than sufficient to double the
debt, as is declared by MuNuv (43) It is implied, that interest receivable
day by day, month by month, or the like, may be taken to a greater amount
than is sufficient to double the debt, provided the principal remained un-
paid. Such is the gloss of CuLLGCABHATTA,

Here interest receivable day by day is the cdyicd of NAREDA ; for the
word sas'wat, *repeatedly,” in that text (36), bears the sense of
“ daily.” The same interest is described by Vrimaspami, under the name
of hair-interest (35, 4). Not considering the cdyicd of Vyisa and profit
by enjoyment of a pledge (bhdgalibha) as interest, it is stated that the
various sorts of interest are four. But if these be acknowledged to be sorts
of interest, there are five or six kinds.

In the text of MBNU (4]) the reading is adrishtam, unseen: let no
lender receive any interest uuseen in codes of law, or unknown ¢o the law.
"This prohibition is intended to show the immorality of receiving such
interest, not to ordain that a lender shall not obtain it, if he wish to re-
ceive sueh interest. Consequently, stipulated interest, and the like, which
have been previously settled, only produce & taint of sin in the lender who
receives them, not an incapacity to recover them. What are those usurious
forms of interest? In answer to this question, the Sage adds, * interest
upon interest, &c.” VRIHAsPATI propounds their nature in a fext above
cited (85, 3).

Interest upon interest is, in its own nature, reprehensible ; interest for a
time certain, when more interest is recetved than is sufficient to double the
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principal ; corporal interest (cdyicd), when the animal is too much worked
or milked ; stipulated interest, even though it have beeu settled by the
debtor in a time of extreme distress, and by the creditor through kinduness.
These four illegal sorts of interest should not be received : VRrimaspatr
expressly forbids it (35, 7). : CULLGCABHATTA,

Here the cdyicd of NArRepA must also be comprehended under the term
edyicé. Hence the receipt of that also is shown immoral. How is it
iimmoral, if the debt be discharged within the fourth or fifth month ; for, in
that case, more interest than is sufficient to double the principal is not
received 1 This objection is not well founded ; for those kinds of interest ar¢
reprehensible, from their intrinsic evil. On this opinion also, a creditor,
who advanced a loan, should only receive twice the amount of the principal,
after the time when the principal iz duly doubled, and not at any time before
that period. But if the debt be discharged before the time when it would

ularly be doubled, in that case the principal, with legal interest only,
should be then received. Thus Brdhmanas and the rest violate no duty.
Within that period, whatever interest is received at any stated times, is
cdlicd ; for the word * month” is marely an instance stated gemerally in
the texts of NAinepa and others (36, 2). Accordingly Mexy mentions
periodical interest generally (41).

The text subsequently cited (42) is applicable to the case of interest duc
without a special agreement. 7That will be explained under its proper head.
The text, “ whatever interest shall be settled by men well acquainted with
sea voyages, &o.” (33), is expounded as above stated.

How can it be said that stipulated interest (cdritd) is unauthorized by
the law, since c¢dritd is described in the code of CATYAYaNA, “ interest
which has been specially and freely promised by the debtor in a time of
extreme distress” (37) ? Nor should it be argued, that it is unauthorized
by the law, not bzing suggested in the Véda. The text of CATyAvaxa
may nlso be considered as a portion of the Véda ,; else the highest (imited
interest, such as interest doubling the debt and the like, would also
be unauthorized by the law. ‘Lo this it is answered, the law expresses
geuerally, that a Vaisya and others may subsist by money lending : in
answer to the question, how much profit ought to be taken by a moncy
lender ? the texts of MeNU and the rest are adduced, or the scriptural law to
be established through them : a lender may receive, on a loan, the eightieth.
part of the principal and so forth, in the order of classes, as prescribed ; or
be may take, as the highest interest, if the debt have been long outstanding,
a sum equal to the principal, for the interest accumulated at such rates : this,
and other legal interest, a lender may receive. Interest so authorized is
alone received in practice as legal interest, It is the rule for delivery by
the creditor ; for it is taught by the law, which suggests a mode of sub-
sistence by the delivery of loans. But if a borrower stipulate greater
interest through the urgency of his wants, then, in answer to the question,
what should be done at the time of payment ? a rule may be deduced from
the text of CATvAvana (37, 1), the debtor must pay the interest which ho
has promised. Such interest, although it be so authorized, is not prescribed
to the lender by codes of law: hence the delivery of interest, which has
been promised by the debtor, is a rule for receipt,® a subordinate title of
judicial procedure under the head of Loans delivered. But, in fact, interest
allowed by the law is legal interest ; and interest settled by the will of

¢ See the gloss on the text of NArBDA (1).
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