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PRELIMINARY REMARKS.

THE Futawa Alumgeeree is received in India as an acknow»
ledged authority on Mussulman Law, and has become cele~
brated in Arabia and other Moohummudan countries. At
Mecca it is known as the Futmoa-i-Hind, or Indian Ex-
positions. It was compiled in India by eminent lawyers
assembled for the purpose by the Emperor Aurungzebe
Alumgeer, from different parts of his dominions, and
placed under the superintendence of Sheikh Nizam. It
was commenced in the eleventh year® of the emperor’s
reign; about which time, as related by Mr. Elphinstone,
he discontinued the regular annals of the empire, “and
g0 effectually put a stop to all record of his transactions, that
from the eleventh year of his reign, the course of events can
only be traced through the means of letters on business, and
of notes taken clandestinely by private individuals.” This
remarkable change in the emperor’s conduct is mentioned by
the English historian only as one of a series of measures
which he has characterized as a “long course of bigotry and
impolicy ;” but it is honorably connected by native writers
with the preparation of the work in question. It was,
they say, when Meerza Kazim, the author of the Adlum-
geernameh, had finished and presented to his majesty the
history of the first ten years of his reign, that it occurred to

* About A. D. 1670. + History of India, vol. ii. p. 493. -
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the king that historical works, from their popularity, require
not the patronage of princes and the great; that the foun-
dation of good government is justice, which depends on a
knowledge of the ordinances of the law; but that the pre-
cedents from which such knowledge might be gathered were
widely dispersed and difficult to be found ; while many were
unnecessarily repeated, others omitted, and decisions of less
weight not sufficiently distinguished from those of full
suthority. ~For these reasons, it seemed proper to his ma-
Jjesty to discontinue the. allowance to Meerza Kazim, and to
compile a new Futawa, which should be arranged in the most
approved manner, and contain the most authoritative deci-
eions of law on every case which had been decided, without
repetition or omission. Several years and a large sum of
money were spent in its preparation, but it was at length
completed, and styled after its illustrious projector, the
Futawa Alumgeeree. * '

The word futawa is the plural form of futwa, a term in
common use in Moohummudan countries, to signify an expo-
gition of law by a public officer called the mooftce, on a case
submitted to him by the Razee, or judge. The offices of
hazee and moofiee are usually quite distinct, though the Zazee
ought to be well acquainted with the law, as well as com-
petent, from his experience of human affairs, to apply it,
when duly expounded, to the various cases that come before
him. The Futawa Alumgeeree is composed of extracts in
Arabic from several collections of futawa of older date,
and also from other legal treatises of a more abstract cha-
racter, by writers of the Huneefeea sect. To each extract
is appended the name of the original work from whence it was
taken, and the whole are so arranged as to form a complete
digest of Moohummudan law. It is & common affectation

* Remarks by the Kazee-o00l-Koozzat of the Sudder Nizamut Adawlut,
referred to in Mr. Harrington’s Elementary Analysis of the Laws and
Regulations enacted by the Governor - General in Council, at Fort
William, tn Bengal, vol. i. p. 243.
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of ‘lawyems to deliver their opinions in an ordculsr form,
without the reasons on which they are founded; and
in this respect Mussulman lawyers do not differ from their
legal brethren in other countries. But in the Futawa Alum-
geeree the cases are so well arranged, and o judiciously inter«
spersed with the more abstract parts of the work, as in general
to carry their own reasons to the mind. It is only when the
ground of an exposition is an express text of the Kooran, or
a traditional saying of the Prophet, that it cannot be dis-
covered by a moderate exercise of thought, or that its omis-
sion is calculated to embarrass the reader. And in these
cases the omissions may be readily supplied by a reference to
parallel passages in other works, such as the Hidayah, and its
various commentaries. With such occasional aid, the Futawa
Alumgeeree may be adapted to the purpose of an elementary
treatise on Mussulman law. As an useful repertory from
which the judge may obtain authoritative precedents for his
guidance, its value has never been disputed. It is briefly
noticed by Sir Wiliam Jones* as a work that would
greatly facilitate the preparation of a digest of the Mussul-
man Laws of Inheritance and Contract. It does not appear to
what extent he contemplated making use of its contents, for
the only digest of Mussulman Law which he seems to have
undertaken was one of the Imameea code, or law according to
the tenets of the twélve Imams, which was made by learned
natives employed at his suggestion, and placed under his
superintendence, by the supreme government of Bengal. An
eminent Orientalist+ was afterwards employed to translate
this digest into the English language; but one volume out of
four, which the translation was expected to extend to, was
all that he accomplished. And the translation was not re-
sumed, probably, because the Imameea code is not recognised

# Laetter to Earl Cornwallis, Governor-General of India.

t Captain, afterwards Lieut.-Colonel John Baillie, and late 8 Member
of the Court, of Directors for the affairs of the East India Company.
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by the courts of justice in  India, except in matters of inhe-
ritance, when both the parties to.a suit are Shias, or fol-
Jowers of the twelve Imams. It seems, also, from the trans-
lator's remarks, that the original digest is imperfect, . and
would require considerable additions to render it complete.

The Moohummudans of India are chiefly Soonnees of the
Huneefeea sect, though there are many Shias among them.
Indeed, the lower orders of Soonnees have adopted so many
of the superstitious notions and observances of the Shias,
that they are Soonnees in little more than in name. They
are, however, very tenacious of the name; and the Moohum-~
mudan sovereigns of India having been Soonnees of the
Huneefeea sect, the Huneefeea code was accordingly the
general law of the country while it remained under the sway
of the Moohummudans.

The Moohummudan law may be dlnded into two parts, as
it relates to spiritual or to temporal matters. The former
comprehends the rites and ceremonies of religion; the latter,
what is usually comprised under the heads of civil, criminal,
and international law. Both parts of the law are .ob-
ligatory on Moohummudans, even when living under a
foreign dominion ; but it is only the temporal law which has
ever been imposed by them on persons of a different re-
ligion.

The temporal law of the Moohnmmnda.ns, according to the
Huneefeea code, was for six centuries the general law of the
countries which now form the British territories in India.
In its application to the Hindoo inhabitants, some allowance
was probably made for their peculiar institutions in matters
connected with their religion, such as marriage, adoption,
and inheritance. But there is no reason to suppose that in
matters of contract and the ordinary dealings of men with
each other, the Moohummudan law was not applied to them,
in the same way as it is applied in other Moohummudan
countries to Zimmees, or non-Mooslim subjects. Indeed, it
does not appear that the Hindoos ever had any law of sale of
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their own sufficiently well defined to be applicable to the
actual business of life, except in the earliest stages of society
when positive law is scarcely distinguishable from moral pre-
cepts. All that now remains of a Hindoo law of sale, or at
least all of it that has been translated into the English lan-
gusage, are a few scattered fragments, some of which bear a re-
semblance to parts of the Moohummudan law ; and if they
were not borrowed from that law, serve to indicate that it was
suited to the condition of Hindoo society. I allude, in par-
ticular, to the doctrine of options or powers of cancellation in
sale, which is found in both the Hindoo and Moohummudan
laws, but is stated very vaguely in the former, and without the
qualifications and restrictions which, under the latter, render
it compatible with the ordinary conditions of & contract of
sale. Sir William Jones has adverted to the meagreness of
the Hindoo law of contract, and in the digest compiled under
his superintendence, and translated by Mr. Colebrooke, all
that is to be found on the important subject of eale are two
chapters ; one on “ Sale without Ownership,” and the other
on “ Rescission of Purchase and Sale,” arranged under heads
widely separated from, and quite unconnected with, each
other. ' :
* It is probable, therefore, that if the Hindoos ever had a
more perfect law of sale of their own, it fell into desue-
tude during their subjection to the Moohummudans, and that
any attempt now to revive it would be futile. During that
period, the dealings of the Hindoos, even among themselves,
must have been regulated by the general law of the country,
which was the Moohummudan. Long use would have
familiarized them with its maxims, and from being constantly
referred to or implied in their ordinary transactions, it would
at length become, in a manner, a part of their customs or
usage. Accordingly, we now find the Hindoos asserting
their claim to rights which though originally derived from
the Moohummudan law, are insisted on as the usage of
the country. I may mention the right of Shoefaa, or

e ————— .
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pre-emption, and the conditional eale, or mortgage, called
Bye-bil-wufa, as two instances of rights originating in the
Moohummudan law, which have beem ssnctioned and com-
firmed by decisions of the courts of justice, or regulations of
the supreme government, as parts of the general usage of the
country, to which all its inhabitants—Hindoo and Mussul~
man—are alike entitled.

It is only in cases where an appeal is made to the Moo~
hummudan law as the usage of the country, that it can now
be applied to the cases of Hindoos in civil matters, by the
courts of justice in the British territories in India. It is
possible, however, that it may still be referred to by the
Hindoos themselves in their ordinary dealings, and it is most
probably the source from whence have been derived their
principal notions of right and liability connected with par-
ticular contracts. If such be the case, the Moohummudan
law must afford to the judge the readiest means of ascertain-
ing the meaning of even Hindoo parties to a contract, where
it has not been sufficiently expressed, or cannot be implied
from the circumstances of the case.

In the view last mentioned, the Moohummudan law must
always be of great importance in the decisions of suits where
the parties are Moohummudans, It has ceased to be positive
law, even for them, in the courts of justice of the East India
Company, except in matters which have relation to religion,
marriage, or inheritance. It is, nevertheless, observed by
themselves in their dealings with each other, and affords the
purest standard for equitably determining their disputes. It
is accordingly administered by the Company’s judges, as a
rule of justice, equity, and good conscience, in almost all the
cases to which it is applicable, when both the parties are
Moohummudans.*

* In the Principles and Precedents of Moohummudan Law, by the
Iate Sir W. H. MacxaGHTEN, Bart., the decided cases which have been
pelected as precedents are arranged under the following heads: — In-
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The judges of her Majesty’s Supreme Courts of Judicature
at the three presidencies 6f Calcutta, Madras, and Bombay,
are expressly enjoined by Acts of Parliament to administer
Moohummudan law in all cases where both the parties to a
suit are Moobummudans, and the matter relates to their
successions, contracts, and dealings.

It thus appears, that to all persons conmected with the
administration of justice in Indis, it is of some importance
that they should have the means of being acquainted with
the Moohummudan Law of Sale.

There is another point of view in which the Moohummudan
law of Sale is of some importance. In a mixed population like
that of India, there must, to some extent, be separate laws for
determining the private rights of each great section of the
people. It may be difficult to define exactly the limits within
which such separate laws ought to be confined ; but in general
there can be little community or collision of interest, in ques-
tions of marriage or inheritance, among persons who differ so
widely in religion, manners, and institutions, as the Hindoos,
Moohummudans, and Christians, Accordingly, the two for-
mer classes have been secured in the enjoyment of their own
particular laws, in all matters relating to religion, marriage,
or inheritance, by positive regulations of the Indian Govern-
ment. And when such questions have arisen in the courts
of justice of the East India Company among Christians, they
have been usually determined according to English law when
the parties were British subjects, or by special custom
when they were Armenians. It has been found in practice,
both in the suits of Hindoos and of Moohummudans, that in
questions regarding marriage and inheritance, other questions
frequently arise on collateral points of law. This is parti-
cularly the case in the suits of Moohummudans; and points

heritance—Sale— Pre-emption—Gifts—Wills—Marriage, Dower, Divorce
and Parentage — Guardians and Minority — Slavery — Endowments —
Debts and Securities—Claims and Judicial matters,
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relating to the law of sale ‘are thus frequently involved in
questions of inheritance, as scarcely a suit relating to inheri-
tance occurs in which there is not either a real or fictitious:
deed of Heba-bil-ivuz, or gift for a consideration, which is
treated in the law as in every respect a sale. The contract
of sale, however, is the most common ground on which the
different classes of the community meet together, and some
general rules of law must necessarily, at no great distance of
time, be adopted for regulating their dealings with each other.
The people of England are perhaps* entitled, after the example
of the Moohummudans and other conquerors, to impose their
own law on the other classes of the community, in all mat-
ters where the different classes come in contact, and each
cannot be indulged in a separate law of its own consistently
with the rights of the others. But it becomes a wise and
generous nation, and is conformable to the practice of
England, in other countries acquired by conquest or by
treaty, to respect the laws which have been long established
in the acquired territory. This has been done in Canada,
some of the West India settlements, the Cape of Good Hope,
and the Mauritius; but in none of them could the people
appeal to a law so long established as the Moohummudan
law has been established in India. It is true that the
Moohummudan law has for-some time ceased to be positive
law for the largest part of the population ; but there is reason
to believe, as already mentioned, that it still continues to
influence to some extent the transactions of the Hindoos even

*In the Firman or Grant, by the Emperor Shah Alum to the East
India Company, of the Province of Ghazeepore, &c., dated 29th
December 1764, it was expressly stipulated that they “ were to use their
best endeavours in deciding causes and settling matters agreeably to the
rules of Moohummud and the law of the empire;” and in the Per-
wanneh for the twenty-four Pergunnahs by the Nuwab Jaffier Ally
Khan, there was a similar stipulation that the Company “should be
careful to govern according to established custom without any gradual
deviation.”
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among themselves. With regard to the Moohummudans, it
may be said that their dealings are almost entirely regulated
by it ; and they are by no means an insignificant part of the
population. It has been estimated® that they amount to
about one-seventh of the whole, or ten millions of people, on
a low computation of the entire population. Ten millions of
persons spread over the country, but regulating their dealings
by a well ascertained law of their own, which they believe to
be of divine origin, and binding on their consciences, form an
element which cannot be wisely, or perhape safely, disregarded
in the formation of a law for the whole community. Such s
law, however alien to their babits, might not at first meet
with any active opposition from them; but, when passed, it
might be neglected. The Moohummudans would probably
still continue to regulate their dealings without reference to
it, according to notions. of right and liability derived from
their own law; and occasions full of ‘embarrassment might
consequently arise in the administration of justice. It is an
admitted principle of jurisprudence, that contracts are to be
construed according to the intention of the parties, except
when opposed to the policy of the law of the country.
Recourse is had, however, to that law as the best interpreter
of intention when not sufficiently expressed, because its
general provisions are presumed to be in the view of parties
when they enter into a contract. This supposition could
hardly be made by a judge of the Company’s courts, when
construing a contract between Moohummudans, and a ques-
tion of some difficulty might arise,—whether such a contract,
when ambiguous, should be equitably construed according to
the general law of the land, or the particular law of the par-
ties, by which alone perhaps it could be interpreted in har<
mony with their intentions so far as expressed. Good policy
seems to suggest, that, whatever the new law may be, 'it

» ("eographwal Statistical, and Hutcmcal Dmmphon of Hmdooctm,
by Warrer Hamivron. Introduction, p. 28,
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should be accommodated to so much of the Moohummudan
law a8 is likely to be retained by so large a section of the
people as the rule of their dealings, provided that it be not
unsuited to the condition of the remainder of the population,
or calculated to retard the advance of society in Indis, under
the new impulse which has been given to it by its connection
with England. Sufficient reason has already been shown
why the Moohummudan law should not be considered
unsuited to the condition of the Hindoos. But the other
point is open to some doubt. The Moohummudan law of
sale contains restrictions, which may be considered restraints
on the free spirit of commerce. Some of these are derived
directly from the Moohummudan religion, but the greater
part, though founded on injunctions of the Prophet, were
imposed for the purpose of removing uncertainty in sale, and
preventing the disputes which might thence arise. Of the
former clags of restriction, is the prohibition of interest
on loans of every kind. This restriction pervades and com-
plicates the whole law, and is by many Moohummudans
considered to be of doubtful obligation in the altered circam~
stances in which they are now placed, as under a foreign
dominion in India. It is true that it is observed by the more
scrupulous among them; but there is no reason to suppose
that the other restrictions, which are of a more subtle
character, are observed to any considerable extent by the
bulk of Moohummudans in their ordinary déalings. That
they have been felt to be burdensome in all ages, is evident
from the curious doctrine of Heela or legal devices, which has
been superinduced on the law for the purpose of evading in
many cases its strict letter. The whole of the restrictions of
both kinds might therefore be abolished, as, practically, they
have been abolished in India; and if this were done, the
Moohummudsan law of sale would not only be well sunited to
the present condition of Indian society, but sufficiently ac-
commodated to its progress. In some respects, it seems to be
better adapted to the people of India than unmixed English
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law. Thus, caveat emptor is a leading principle of the
latter, while the Moohummudan law is characterized by an
‘anxious attention to the interests of the purchaser. It
implies a warranty for title, and against defects in all cases,
unless expressly waived ; and, further, allows the purchaser
an option of cancelling his bargain whenever he has purchased
s thing that he has not seen. In these respects, as already
observed, it corresponds with what remains of the old Hindoo
law.

These remarks may not be considered impertinent, as
introductory to a treatise on the Moohummudan Law of
Sale. The importance of the Moohummudan law might
farther be demonstrated by showing its intimate connection
with the judicial system of the East India Company. Much
of the procedure in the Company’s courts of justice has been
derived from it ; and through this means, and also through the
subordinate officers and pleaders of the courts —who with a
very few exceptions are Moohummudans, or Hindoos trained to
the same methods, and have derived any knowledge of juris-
prudence they possess from that source—it exercises a power-
ful though unseen influence on the administration of justice,
even by English judges. But enough, it is hoped, has been
eaid for the present to meet the objection of cui bono, if it
should be raised, to the publication in the English language
of & work on the Moohummudan law.

‘The only work on the Mohummudan Law of Sale, acces-
sible to the English reader, is the translation of the Hidayah,
by Mr. Charles Hamilton, in which the subject is imperfectly
treated, and is not well arranged. The Hidayah is a work of
very high authority, but is ill adapted for communicating a
knowledge of the law to beginners. In its original language,
the Arabie, its form is that of a commentary on a very brief
text, both of which are said to have been the works of the same
author, named Sheikh Boorhan-ood-deen-Alee* In the com-

* Mr. Harrington’s 4nalysis, vol.i. p. 287. But the tezt of the Hidayah
eerzesponds generally with the Koodooree; and from this circumstance;
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ment, the author pours out a profusion of learning, in which
principles of law and illustrations are heaped together without
regard to arrangement ; the most important principles being
frequently thrown into a parenthesis, and occurring in parts
of the work where they could least be expected. These
defects are aggravated in the English translation, which was
made from an intermediate version in Persian, and has mixed
up text and comment together, with interpolations of the
Persian translators, and blended the whole without any. dis-
tinction, into a continued treatise, In the Futawa Alumgeeree,
‘the subject of sale is given with great detail and apparent com-
pleteness, and seems to be on the whole well arranged. . But
many of the cases, though useful as authorities, are redundant
for the .purpose of illustration.”. They admit, however, in
most instarices, of being retrenched,  without impairing the
meaning or usefulness of the context ; for the extracts in
juxtaposition -are frequently derived from different authors,
and are not otherwise connected with each other, than by the
common subjects to which they relate.

The following treatise is a selection from two books of the
Futawa Alumgeereé, ‘that comprise the whole subject of sale,
The rule adopted in making the selections, was to retain
everything of the nature of a general proposition, but to
reject particular cases, except when they were considered to
involve or illustrate some principle or maxim of law. The
division and arrangement of the original -into chapters and
sections has been strictly obsérved, except in a few instances,
which have been mentioned in the notes.* The extracts have

and a similar correspondence between it and the text of the Jowhurruts
oon-Nuyyerah, 1 was led to infer (Advertisement to Treatise on the
Moohummudan Law of Inheritance) that the .Koodooree. was really the
original text of the Hidayah. The late Major-General Sir Archibald
Galloway, K.C.B., whose opinion on a question of Moohummudan law
is entitled to great respect, had previously come to the same conclusion,
though I was not then aware of it.
* There is also a slight transposition of Chapter XVIL, which is XIV.

in the original.
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also, with some exceptions, been taken consecutively, though
often at considerable intervals, and the originals of them may
be found under the proper heads, without much trouble, by
any one competent to make the search. It was, therefore,
thought unnecessary to load the pages at every line, as would
have been required, with references to the names of the ori-
ginal works, or the page of the printed edition of the Futawa
Alumgeeree,* where the extracts from them are inserted. Be-
yond the running margins and explanatory notes, there is
nothing in the body of the work that the translator can con-
sider his own, though he has found it necessary in some
instances to fuse the extracts into each other, so as to pre-
serve the character of a continued treatise. He has not,
however, carried this license very far. He is sensible that
the transitions may therefore be thought abrupt, and that,
besides asperities of style, and the frequent recurrence of the
same modes of expression, passages occasionally occur in the
text which are somewhat obscure. For defects of style, he
hopes that his anxiety to adhere as closely as possible to a
literal translation of the original, will be received as some
apology. Some degree of obscurity is, perhaps, inseparable
from the nature of the work; but he trusts that it will dis-
appear before the reader, as he becomes better acquainted
with the principles of the law. A more readable book might,
perhaps, have been made, by recasting the materials into a
different form; but it would not have had the same authority.
And the translator preferred adopting a course which, though
it calls for the exercise of more thought on the part of the
reader, may yet, it is hoped, enable him to refer to the work
with some confidence, as a faithful transcript of writings of
high authority on the Moohummudan law.

Explanatory notes have been subjoined to the text when-
ever they appeared to be necessary; but as the explanation

* Published at Calcutta under the authority of the Committee of Public

Instruction, in 6 large 4to. volumes: 1828.
b
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in some instances would have exceeded the length of an ordi-
nary note, it has been deemed advisable to throw a good deal
of it into the form of a general introduction, which the reader
may find it of some advantage to peruse before he proceeds
to the work itself, recollecting, however, that it is no part of
the original work, and has no pretension to any authority.
The matter of the notes, as well as of the introduction, has
been derived in a great degree from the Hidayah, and two of
its commentaries, the Kifayah and JInayah. When the
Hidayah has been referred to, the original and translation
have usually been cited, the latter, as Hamilton’s Hedaya,
the word being so spelled in the title of the trunslation, while
the original is cited as the Hidayah, according to the spelling
in the English title-page of the printed edition. Wherever
the translation of thé Hidayah has appeared to differ from the
original Arabic, the discrepancy has been remarked in a note.
In some instances, the difference may be ascribed to altera-
tions by the Persian translators. In others, perhaps, to errors
in the Arabic manuscript, from which their version was made.
And if some remain that must be ascribed to mistakes of the
English translator, they are not numerous for a work of such
maghitude, and detract little from its value, while some allow-
ance for them is due to the * material disadvantages under
which he labouréd, in not having completed his arduous and
laudable undertaking in India.”* The assistance of learned
natives, which is so easily procurable in that country, renders
the task of translating a work on Moohummudan law one of
comparative facility; and Mr. Hamilton’s translation of the
Hidayah seems to have been at least commenced in India,
and probably with the aid of the Persian translators. The
compiler of the following treatise has had no such assistance,
for it has been prepared entirely in England ; and he hopes
that this circumstance will be considered as affording some
extenuation of the errors which, notwithstanding his utmost

* Mr. Harrington'’s .4nalysis, vol. i. p. 241.
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care, it may be found to contain. These errors may either be
of judgment in making his selections, or of translation in
rendering them into the English language. The latter, he
trusts, will not be found to be many nor of much importance ;
for he has compared his selections with the original extracts
several times, and the language of the original is in general
very perspicuous. In this respect, he has had some advantage
over Mr. Hamilton, the original language of the Hidayah
being not unfrequently obscure. The compiler has more
anxiety in regard to the errors of judgment with which he
may be chargeable. He has had before him the necessity of
confining the work within as moderate limits as possible, and
though it is probably no more than a third of the original,
Bome persons may be of opinion that it is still too voluminous
for English readers. In other instances, it may be thought
that he has erred in the other extreme, by rejecting too
much until, occasionally, there is very little left in a section
to correspond to its title. These two sources of error the
reader ought to keep distinctly in his view, when he endea~
vours to form any opinion of the original Digest. As a
specimen of that work, as it came from the hands of Sheikh
Nizam and his co-labourers, the reader is referred to the
extracts under the head of Bye-al-wufa, in Chapter XX. of
the First Book, which, for a special reason, are given at length,
with the names of the original works from whence they were
taken. The Kifayah and the Inayah, the two commentaries
on the Hidayah above referred to, are both in Arabic, and
have not, so far as the compiler of this work is aware, been
translated into any other language, though the originals have
been published at Calcutta, under the authority of the Com-
mittee of Public Instruction. The formeris printed with the
Arabic Hidayah, which is given on the upper part of the
page, and the comment underneath, and the combined work
has been referred to under the double or single name, as the
reference is to both text and comment, or to one or the other
of them.
b 2
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It remains for the compiler of the following treatise to
mention, that though he has had no assistance in making or
translating his selections from the Futawa Alumgeeree, and is
alone responsible for the errors which it may contain, he has
been -indebted for many valuable suggestions and advice in
the preparation of his work for the press, to J. F. Leith, Esq.
of the Middle Temple, Barrister-at-Law, and late of the Cal-
cutta Bar, to whom he takes this opportunity of expressing
his acknowledgments.

He has still a grateful duty to perform, in rendering his
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INTRODUCTION.

SALE, in its ordinary acceptation, is a transfer of property
in consideration of a price in money. The word has a more
comprehensive meaning in the Moohummudan law, and is
applied to every exchange of property for property with
mutual consent. It, therefore, includes barter as well
as sale, and also loan, when the articles lent are intended
to be consumed, and replaced to the lender by a similar
quantity of the same kind. This transaction, which is
truly an exchange of property for property, is termed
kurz in the Moohummudan law, and is treated of at some
length in the first book of the following treatise.

Between barter and sale there is no essential distinction
in most systems of law, and the joint subject may in
general be considerably simplified by being treated of
golely as a sale. A course has been adopted in the Moo~
hummudan law, which obliges the reader to fix his atten-
tion on both sides of the contract. This may at first
appear to him to be an unnecessary complication of the
subject ; but when he becomes acquainted with the de-
finition of price, and the rules for the prohibition of excess
in the exchange of a large class of commodities, which
apply to every form of the contract, he will probably be
of opinion that to treat of the subject in any other way
would be attended with at least equal difficulties.

The first point which seems to require his attention,
is the meaning of the word * property,” as it occurs in
the definition of sale. The original term (mal) which has
been thus translated, is defined by Moohummudan law-
yers to be *that which can be taken possession of and
secured,” This definition seems to imply that it is tan-
gible or corporeal, and THINGS or substances are accord-
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ingly the proper subjects of sale. Mere rights are not
mal, and cannot therefore be lawfully sold apart from the
corporeal things with which they may happen to be con-
nected. Of such rights one of the most important is the
right of a creditor to exact payment of a debt, which is
not a proper subject of sale. In other words, debts cannot,
by the Moohummudan law, any more than by the common
laws of England and Scotland, be lawfully sold.

Things are commonly divided into moveable and im-
moveable, the latter comprehending land and things per-
manently attached to it. But the distinction is not of
much importance in the Moohummudan law, as the trans-
fer of land is in nowise distinguished from that of other

~ kinds of property.

Notetp.7.

A more important division of things is that into meslee
and keemee. The former are things which, when they hap-
pen to perish, are to be replaced by an equal quantity
of something similar to them; and the latter are things
which, in the same circumstances, are to be replaced
by their value. These two classes have been aptly
styled similars and dissimilars by Mr. Hamilton, in his

_translation of the Hidayah. Similars are things which

are usually sold or excha.nged by weight, or by measure-
ment of capacity, that is by dry or liquid measure, and
dissimilars are things which are not sold or exchanged
in either of these ways. Articles which are nearly alike,
and are commonly sold or exchanged by number or tale,
are classed with the first division of things, and may be
termed similars of tale; while articles which differ mate-
rially from each other, yet are still usually sold or ex-
changed by number, belong to the second division, and
may be called dissimilars of tale. Dirkems and deenars,
the only coined money known to the old Arabs, are in-
cluded among similars of weight.

Similars of weight and capacity are distinguished in the
Moohummudan law from all other descriptions of pro-
perty in a very remarkable way. When one article of
weight is sold or exchanged for another article of weight,
or one of measure is sold or exchanged for another of
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measure, the delivery of both must be immediate from
hand to hand, and any delay of delivery in one of them
is unlawful and prohibited. Where, again, the articles
exchanged are also of the same kind, as when wheat is
sold for wheat, or silver for silver, there must not only be
reciprocal and immediate delivery of both before the sepa-
ration of the parties, but also abeolute equality of weight
or measure, according as the articles are weighable or
measurable, and any excees on either side is also unlawful
and prohibited. These two prohibitions constitute in brief
the doctrine of reba or usury, which is a marked charac-
teristic of the Moohummudan law of sale, and they are
worthy of the reader’s careful recollection, as he will meet
with them very early in his progress, and find that they
pervade the whole subject, and are constantly requiring
his attention. The word reba properly signifies excess,

" and there are no terms in the Moohummudan law which

correspond to the words interest and usury, in the sense
attached to them in the English language; but it was
expressly prohibited by Moohummud to his followers to
derive any advantage from loans, and that particular kind
of advantage which is called by us interest, and consists in
the receiving back from the borrower a larger quantity
than was actually lent to him, was effectually prevented
by the two rules above mentioned. These, like some
other principles of Moohummudan law, are applied with a
rigour and minuteness that may to us seem incommensu-

! rate with their importance, but are easily accounted for when

]

we know that they are believed to be of divine origin.
Similars of weight and capacity have a common feature
of resemblance, which distinguishes them in their own
nature from other commodities, and marks with further
peculiarity their treatment in the Moohummudan law.
They are aggregates of minute parts, which are either
exactly alike, or so nearly resemble each other, that
the difference between them may be safely disregarded.
For this reason they are usually dealt with in bulk,
regard being had only to the whole of a stipulated quan-
tity, and not to the individual parts of which it is

Note, $
p- 291.
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composed. When sold in this manner, they are said to
be indeterminate. They may, however, be rendered
specific in several ways. Actual delivery, or production
with distinct reference at the time of contract, seems
to be sufficient for that purpose in all cases. But some-
thing short of this would suffice for all similars but money.
Thus, flour or any kind of grain may be rendered specific
by being enclosed in a sack; or oil, or any liquid, by being
put into casks or jars; and though the vessels are not
actually produced at the time of contract, their contents
may be sufficiently particularized by description of the
vessels and their locality, Money is not susceptible of
being thus particularized, and dirkems and deenars are
frequently referred to in the following pages as things
which cannot be rendered specific by description, or speci-
fication as it is more literally termed. Hence money is
said to be always indeterminate. Other similars, including
gimilars of tale, are sometimes specific and sometimes in-
determinate. Dissimilars, including those of tale, are
always specific.

‘When similars are sold indeterminately, the purchaser
has no right to any specific portion of them until it be
separated from a general mass, and marked or identified as
the subject of the contract. From the moment of offer till
actual delivery, he has nothing to rely upon but the seller’s
obligation, which may therefore be considered the direct
subject of the contract. Similars taken indeterminately
are accordingly termed deyn, or obligations, in the Moo-
hummudan law. When taken specifically, they are classed
with dissimilars, under the general name of ayn. The
literal meaning of this term is * substance or thing ”; but
when opposed to deyn, it means something determinate or
specific. The subjects of traffic may thus be divided into
two classes,—specific and indeterminate,— or if we substi-
tute for the latter the word obligation, and omit the word
specific as unnecessary when not opposed to indeterminate,
these classes may, according to the view of Moohummudan
lawyers, be described as THiNGs and OBLIGATIONS.

There is some degree of presumption in using a word in
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any other than its ordinary acceptation ; and it is not without
hesitation that I have ventured to employ the word obligation
to signmify indeterminate things. My reasons for doing eo
are these ; first, it expresses the exact meaning of the Arabic

word deyn, and yet distinguishes this use of it from another -

sense, in which it is also employed in the Moohummudan
law ; second, it preserves consistency in the law. Thus, it
will be found hereafter that the effect of sale is said to be
to induce a right in the buyer to the thing sold, and in the
geller to the price, and that this effect follows the contract
immediately before reciprocal possession by the contracting
parties. Now, it is obvious that this is impossible with
regard to things that are indeterminate, if the things them-
selves are considered the subject of the contract, and a case
is mentioned in the following work, where it is expressly
stated, that there is no transfer of property to the pur-
chaser, when similars of weight or capacity are sold with-
. out being distinctly specified, until actual possession take
place. The difficulty disappears, if we consider not the

Page 33.

thing itself but the obligation to render it to be the subject '~

of contract; for a right to the obligation passes imme-
diately to the purchaser, and the seller may be compelled
to perform it. If we now revert to the division of things
into similars and dissimilars—money, which it has been re-
marked is always indeterminate, is therefore an obligation ;
digsimilars, which are always specific, are never obligations;
and other similars, except money, being sometimes spe-
cific and sometimes indeterminate, are at one time obliga-
tions, and at another time things or substances.

Before proceeding farther, it is necessary to advert more
particularly to the other sense in which the word deyn is
frequently employed in the Moohummudan law. It means
strictly, obligation, as already observed; but the obligation
may be either that of the contracting party himself, or of
another. In the former sense, deyn is not only a proper
subject of traffic, but forms the sole subject of one im-
portant kind of sale hereafter to be noticed. But when
deyn is used to signify the obligation of another than the
contracting party, it is not a proper subject of traffic,
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and, as already observed, cannot be lawfully sold. In the
following pages, deyn has been always translated by the
word debt ‘when it signifies the obligation of a third party,
and generally by the word obligation when it signifies

. the engagement of the contracting party himself, though

Page 20.

when the things represented by the obligation are more
prominently brought forward, it has sometimes been
found necessary to substitute the expression, indeterminate
things.

Though barter and sale for a price are confounded under
one general name in the Moohummudan law, it is some-
times necessary to consider one of the things exchanged as
more strictly the subject of sale or thing sold, and the
other the price. In this view the former is termed mabeea,
and the latter thumun. Thumun, or price, is defined to be
deyn fee zimmah, or, literally, an obligation in responsibility.
From which, unless the expression is a mere pleonasm, it
would appear that the word deyn is sometimes used ab-
stractly, and in a sense distinct from the idea of liability.
That idea, however, is necessary to constitute price; for
though cloth, when properly described, may, by reason of
its divisibility and the similarity of its parts, be sometimes
assumed to perform the function of price in a contract of
gale, it is only when it is not immediately delivered, but is
to remain for some time on the responsibility of the con-

- tracting party, that it can be adopted for that purpose.

Note,p.259

It is a general principle of the Moohummudan Law of
Sale, founded on a declaration of the Prophet, that credit
cannot be opposed to credit, that is, that both the things
exchanged cannot be allowed to remain on the responsi-
bility of the parties. Hence, it is only with regard to one
of them that any stipulation for delay in its delivery is
lawful. Price, from its definition above given, admits of
being left on responsibility, and accordingly a stipulation
for delay in the payment of the price is quite lawful and
valid. It follows that a stipulation for delay in the delivery
of the thing sold should not be lawful. And this is the
case, with the exception of one particular kind of sale here-
after to be noticed, in which the thing sold is always

-

-
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indeterminate, and the price is paid in advance. It may,
« | therefore, be said of all specific things when the subject of Page 208.
. “-| sale, that a stipulation for delay in their delivery is illegal,
‘I and would invalidate a sale. The object of this rule may
have been to prevent any change of the thing sold before
delivery, and the disputes which might in consequence
arise between the parties. But if they were allowed to
select whichever they pleased of the articles exchanged to
stand for the price, and the other for the thing sold, without
any regard to their qualities, the object of the last-men-
tioned rule, whatever it may have been, might be defeated.
This seems to have led to another arrangement of things
into different classes according to their capacities for sup~ Page 19.
porting the functions of price or of the thing sold in a con-
tract of sale. The first class comprehends dirkems and deenars,
which are always price. The second class comprises the whole
division of dissimilars (with the eingle exception of cloth),
which are always the thing sold, or subject of sale in
a contract. The third class comprises, 1st, all similars of
capacity; 2nd, all similars of weight, except dirkems and
deenars ; and 3rd, all similars of tale. The whole of this
class is capable of supporting both functions, and are some-~
times the thing sold, and sometimes the price. The fourth
class comprises cloth, and the copper coin called fooloos.
Sale implies a reciprocal vesting of the price in the
seller, and of the thing sold in the purchaser. This, as
already remarked, is called its legal effect; and sale may
be divided into different stages or degrees of completeness,
according as this effect is immediate, suspended, invalid, or
obligatory. Thus, sale must first of all be duly constituted
or contracted. After that, there may still be some bar to
its operation, which occasions a suspension of its effect.
This generally arises from a defect of power in the seller,
who may not be fully competent to act for himself, or may
have insufficient authority, or no authority whatever, over
the subject of sale. In this class of sales, the effect is
dependent on the assent or ratification of some other
person than the party actually contracting, and they are
fully treated of in Chapter XIIL of the first Book. But
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whether the effect of a sale be immediate or suspended,
there may be some taint of illegality in the mode of consti-
tuting it, or in its subject, or there may be other circum-
stances connected with it, which render it invalid. The
causes of illegality are many and various, and form the sub-
ject of Chapter IX. of the first Book, while the effect of
Illegal Sales is fully treated of in the eleventh chapter of the
same Book But even though a sale should be unimpeach-
able on the previous grounds, that is, though it should be
duly constituted, operative or immediate in its effect, and free
from any ground of illegality, still it may not be absolutely
binding on the parties. This brings us to another remark-
able peculiarity of the Moohummudan law, viz., the doctrine
of option, or right of cancellation. The Prophet himself
recommended one of his followers to reserve a locus peni-
tentie, or option for three days in all his purchases. This
has led to the option by stipulation, which may be reserved
by either of the parties, and forms the subject of Chapter
VI in the first Book. But besides this, the purchaser has
an option without any stipulation, with regard to things
which he has purchased without seeing, and also on account
of defects in the thing sold. These options form the sub-
jects of the two next chapters in the same Book. The
greatest of all defects is a want of title or right in the
seller, and the purchaser’s right of cancellation on that
account is treated of in Chapter XIV. The two last
options to the purchaser constitute a complete warranty of
title and against all defects on the part of the seller, in
which respect the Moohummudan more nearly resembles
the Scotch than the English Law of Sale.

There are many different kinds of sale. Twenty or
more have been enumerated in the Nihayak, of which
eight are mentioned and explained in the following Trea~
tise. Four of these, which have reference to the thing
sold, may require some notice in this place. The first,
called Mookaizut, is described as a sale of things for things,
and corresponds nearly with barter; but the word thing
(ayn) is here opposed to obligations, and Mookaizut is
therefore properly an exchange of specific for specific
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things. So that if the goods exchanged were on both sides,

, or on either side indeterminate, the transaction would not, I
think, be a mookaizut, though still barter. The second

sale is called surf, and is defined to be an exchange of Page 7.

l obligations for obligations. The usual objects of this ¢

contract are dirhems and deenars, which being obligations,
the definition is generally correct. But an exchange of
money for bullion, or bullion for bullion, is also a surf, and

’ every sale of an obligation for an obligation is not a suzf,
so that the definition is redundant as well as defective.
1t is essential to the legality of this kind of sale, that both
the things exchanged should be delivered and taken pos-
session of before the separation of the parties, and that when
they are of the same kind, as silver for silver, or gold for
gold, they should also be exactly equal by weight. These
rules are necessary for the avoidance of reba or usury, as
already explained, and the whole of surf, which is treated

/ of at a length _quite disproportionate to its importance,
and forms the sole subject of the second book, may be
considered as a continued illustration of the doctrine of *°
reba. The third kind of sale is sulum. It has been
already observed that there can be no lawful stipulation

| for a postponement of the delivery of the thing sold except

' under one particular form of sale. The form alluded to is
sulum. This word means, literally, an advance; andin a -

" sulum sale the price is immediately advanced for goods to

v

o ﬁ"’be delivered at a future fixed time. It is only things of :’

° the elass of 81m11ars that can be sold in this way, and as

. they must necess e indeterminate, the proper subject
of sale is an obligation ; while, on the other hand, as the -
price must be actually paid or delivered at the time of the
contract before the separation of the parties, and must,
therefore, even in the case of its being money, be pro-
duced, and in consequence be particularized or specific, a
sulum sale is striotly and properly the sale of an obligation
for a thing, as defined in the first chapter. Until actual Page7.
payment. or delivery of the price, however, it retains its
character of an obligation, and for this reason the price and
the goods are both termed debts, and are adduced in the Page 5.

d
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same chapter as examples of the principle that the sale of &
debt, that is of the money or goods which a person is under
engagement to pay or deliver, before possession, is invalid.

. The last of the sales referred to is the ordinary exchange

of goods for money, which being an obligation, the trans-
action is defined to be the sale of things for obligations.
There is another transaction which comes within the
definition of sale, and has been already noticed, but may be
further adverted to in this place. It is that which is
called Kurz in the Arabic, and loan in the English lan-
guage. The borrower acquires an absolute right of pro-
perty in the things lent, and comes under an engagement
to return an equal quantity of things of the same kind.
The transaction is therefore necessarily limited to similars,

whether of weight, capacity, or tale, and the things

lent and repaid being of the same kind, the two rules
already mentioned for the prevention of reba or usury
must be strictly observed. Hence, it follows that any
stipulation on the part of the borrower for delay or for-
bearance by the lender, or any stipulation by the lender for
interest to be paid by the borrower are alike unlawful.
Notwithstanding the stringency of the rules for pre-
venting usury, or the taking any interest on the loan of
money, methods were found for evading them, and still
keeping within the letter of the law. It had always been
considered lawful to take a pledge to secure the repay-
ment of a debt. Pledges were ordinarily of moveable
property, and when given as security for a debt, and the
pledge happened to perish in the hands of the pawnee, the
debt was held to be released to the extent of the value of
the pledge. Land, though scarcely liable to this incident,
was sometimes made the subject of pledge, and devices
were adopted for enabling the lender to derive some ad-
vantage from its possession while in the state of pledge.
But the moderate advantage to be derived in this way
does not seem to have contented the money-lenders, who
in all ages and countries have been of a grasping dis-
position ; and the expedient of a sale with a condition
for redemption was adopted, which very closely resembles

A
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an English mortgage. In the latter, the condition is
usually expressed in one of two ways, viz., either that the
sale shall become void, or that the lender shall resell to
the seller, on payment of principal and interest at an
assigned term. The first of these forms would be incon-
sistent with the nature of sale under the Moohummudan
law, but a sale with a covenant by the lender to re-convey
to the seller on repayment of the loan, seems to have
been in use probably long before the form was adopted in
Europe. It is probable that a term was fixed within
which the repayment should be made. If repayment were
made at the assigned term, the lender was obliged to
re~convey ; but if not, the property would remain hjs own,
and the difference between its value and the price or
sum lent might have been made an ample compensation
for the loss of interest. This form of sale which was called
Bye-al-wufa, seems to have been strictly legal according
to the most approved authorities, though held to be what
the law calls abominable, as a device for obtaining what it
prohibits.

In constituting sale, there is no material difference
between the Moohummudan and other systems of law.
The offer and acceptance which are expressed or implied in
all cases, must be so connected as to obviate any doubt of
the one being intended to apply to the other. For this
purpose, the Moohummudan law requires that both shall
be interchanged at the same meeting of the parties, and
that no other business shall be suffered to intervene be-
tween an offer and its acceptance. A very slight inter-
ruption is sufficient to break the continuity of a nego-
tiation, and to terminate the meeting in a technical sense,
though the parties should still remain in personal come
munication. An aoceptance after the interruption of an
offer made before it, would be insufficient to constitute a
sale. This has led to distinctions of the meeting which
may appear unnecessarily minute to a reader-unacquainted
with the manners of Eastern countries, where the people
are often very dilatory in their bargains, interspersing them
with conversation on indifferent topics. It is only when

d2
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a meeting has reference to the act of contracting that its
meaning is thus liable to be restricted; for when the word
occurs in other parts of the law, as, for instance, when it
is said of a surf contract that the things exchanged must
be taken possession of at the meeting, the whole period
that the parties may remain together is to be understood.
As personal communication may be inconvenient in some
cases, and impossible in others, the integrity of the meeting
is held to be sufficiently preserved, when a party who
receives an offer by message or letter declares his accept-
ance of it, on receiving the communication and apprehend-
ing its contents,

‘When a sale is lawfully contracted, the property in the
things exchanged passes immediately from and to the
parties respectively. In a legal sale, delivery and pos-
session are not necessary for this purpose. Until posses-
gion is taken, however, the purchaser is not liable for
accidental loss, and the seller has a lien for the price on
the thing sold. Delivery by one party is in general tan-
tamount to possession taken by the other. It is, there-
fore, sometimes of great importance to ascertain when
there is a sufficient delivery ; and many cases, real or ima-
ginary, on the subject, are inserted in the Futawa
Alumgeeree, some of which have been transferred to the
following work, and will be found in the fourth chapter,
section second, of the first book. It sometimes happens that
a person purchases a thing of which he is already in poe-
session, and it then becomes important to determine in
what cases his previous possession is convertible into a
possession under the purchase. Unless so converted, it
would be held that there is no delivery under the sale, and
the seller would of course retain his lien and remain
liable for accidental loss. Some cases on this curious
point, and the principles by which they are governed, will
be found in Book I. chapter iv. section iv.

Though possession is not wecessary to complete the
transfer of property under a legal sale, the case is different
where the contract is illegal; for here property does not
pass till posseesion is taken. The sale, however, though
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so far effectual, is still invalid, and liable to be set aside by
& judge, at the instance of either of the parties, without any
reference to the fact of the person complaining being able to
come before him with what in legal phraseology is termed
clean hands. A Moohummudan judge is obliged by his law
to interfere, for the sake of the law itself, or, as it is more
solemnly termed, for the right of God, which it is the duty
of the judge to vindicate, though by so doing he may
afford assistance to a party who personally may have no
just claim to his interference.

The foregoing remarks comprise all that appears to me
to be necessary as introductory to the Law of Sale; but
frequent allusion is made in the following pages to the
authorities of the Moohummudan law, and a few obser-
vations on that subject seem also to be necessary in this
place. x

The Moohummudan law is derived from the following
sources :—1st, the Koordn, which is believed to be a direct
revelation from heaven; 2nd, the Soonnut, or sayings and
doings of Moohummud, who is revered as the apostle of
God, and the seal or completion of prophecy; 3rd, the
concurrent opinions or decisions of the Sakabak or com-
panions of the prophet; and 4th, Kiyas or analogical
reasoning, when nothing can be found in any of the pre-
ceding authorities expressly applicable to a particular case.
¢ The fundamental grounds of disquisition (jjtihad),” says
the author of the Mookhtusur-ood-Doowul, * are four : the
“ geripture (kitdb); the traditionary law (soonnut); the
“ concurrence of the prophet’s companions (jimaa); and
“ analogy or analogical reasoning (kiyas); for when any
“ legal question arose respecting what was lawful or un-
“ lawful, a regular investigation took place in the following
 manner : —first, they searched the book of Almighty
% God (the koordn), and if any clear text were found in it
“ such was. adhered to. But, if not, they sought for a
¢ precept or example of the prophet, and abided by it, if
“ applicable, as decisive. If none such were discovered,
“ they inquired for a concurrent opinion of the sakabah,
“ who, being directed in the right way, are not open to
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¢ the suspieion of misleading ; and, therefore, if their senti~
“ ments could be ascertained on the point in question,
¢ they were deemed conclusive. If not, an ultimate resort
‘ was had to analogy and reason; the variety of contingent
“ events being infinite, whereas the texts of the law are finite.
¢ It thus appears certain that the exercise of reason may
“ be proper and necessary in legal disquisition. Imam
“ Daood, of Isfahan, however, entirely rejected the exer-
“ cise of reason; while, on the contrary, Aboo Huneefa
“ was 80 much inclined to it that he frequently preferred
“ it in manifest cases to traditions of single authority; but
¢ Malik, Shafei, and Ibn-i-Humbul had seldom recourse to
¢ analogical reasoning, whether manifest or recondite, when
“ they could apply either a positive rule or a tradition.
“ This gave rise to their different opinions and judgments;
“ which are recorded in books that treat of their dis-
‘ putations; yet neither infidelity nor error is to be
“ charged against them on this account.”* :

The followers of the four leaders last mentioned con~
stitute the orthodox sects of the Moohummudans. The
sovereigns of India having been followers of Aboo
Huneefa, the Hunecfeea Muzhib (way), or code as it may
be termed, was alone recognised in that country during
the long period of the Moohummudan dominion. Aboo
Huneefa, the leader of the sect, was born at Koofah, A. H.
80, and died at Baghdad, A.H. 150, in prison, into which,
it is said, he was cast by the Khuleefah Al Munsoor, for
refusing the office of kazee or judge of which he con-
scientiously deemed himself to be unworthy.+ With
Aboo Huneefa, the names of his two principal disciples,
Aboo Yoosuf and Moohummud, are constantly associated
in the following treatise and other works on the Huncefeea
code. Aboo Yoosuf was born at Koofah, A. H. 113, and,
after finishing his studies under Aboo Huneefa, was ap-
pointed Kazee of Baghdad by the Khule¢fah Hadee. He

* Mr. Harrington’s Analysis of the Laws and Regulations of the
Indian Government.—Vol. i. p. 221.
1 It does not appear that he left any work on jurisprudence.
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was afterwards, in the reign of Haroon-oor-Rusheed, made
Kazee-00l-Koozzat or chief judge, and retained that high
station which is said to have been first instituted for him
until his death, A.H. 182.* Moohummud was born at
" Wasit, in Arabian Irak, A.H. 132. He was a fellow
pupil with Aboo Yooeuf under Aboo Huneefs, and on the
death of the latter, continued his studies under the former.
He is also said to have received instructions from Malik.
He was appointed by Haroon-oor-Rusheed to administer
justice in Persian Irak, and died at Ry, the former capital
of that province, A. H. 179.+

It has been remarked by Sir William Jones, in his
preface to the Sirajiyyah,  that although Aboo Huneefa
“ be the acknowledged head of the prevailing sect, and has
“ given his name to it, yet so great veneration is shown to
% Aboo Yoosuf and the Lawyer Moohummud, that when
¢ they both differed from their master, the Moohummudan
“judge is at liberty to adopt either of the two decisions
“ which may seem to him to be more consonant to reason
“ and founded on the better authority.” And Mr. Har-
rington observes, in his analysis of the laws and regulations
of the Indian Government, that * this remark corresponds
“ with the received opinions of present lawyers, and is
‘ sanctioned for the most part, by a passage from the
“ Hamadeea,” which he quotes. It appears, however,”
he adds, “that the ancient jurists held the authority of
“ Aboo Huneefa to be absolute, although both his dis-

" * The only work he seems to have left was one on the Duties of the
Kazee ; but he is said to have furnished Moohummud with notes
(Amalee) for a considerable part of his compositions, particularly the
Jama-1-Sugheer.

t+ Moohummud was the author of several works on the Moohum-
mudan law. Five of these, viz., the Jama-i-Sugheer, Jama-i- Kubeer,
Mubsoot, Zeeadut, and Styur, are well known, and frequently quoted
separately, or together under the general designation of the Zahir
Rewayut.

These particulars of the three Huneefeea doctors are derived from
Mr. Harrington's .Analysis before referred to, and the introductory
discourse to the translation of the Hidayah.
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“ ciples might differ from him. This is stated without
* reservation in a chapter ¢ On the Order of Authorities to
“ be observed in Practice,’ forming part of the book entitled,
“ On the Duties of-the Kazee in the Futawa Alumgeeree.”
The passage which he alludes to is inserted hereafter; but
it appears to me to refer to a case where each of the three
doctors entertained an opinion of his own different from
the others, and to be not inconsistent with the remark of Sir
William Jones, who evidently supposes that the disciples
concur in one opinion in opposition to their master. There
is, however, another passage in the first chapter of the
same book, in which it is stated that the futwa or approved
exposition is absolutely in accordance with the opinion of
the Zmam, that is Aboo Huneefa, then of Aboo Yoosuf,
then of Moohummud, then of Zoofr, then of Husn-bin-
Ziyad ;* and that though it has been said that when the
Imam is on one side and his two companions (Aboo Y oosuf
and Moohummud) on the other, the mooftee is at liberty to
adopt either of the decisions, yet it is only when the
mooftee is a scientific jurist that this is true. Notwith-
standing these authorities, there can hardly be said to be
any fixed rule on the subject. Aboo Yoosuf and Moo~
hummud are referred to by writers on the Moohummudan
law as the sahibein or two companions, and are, perhaps,
entitled to be considered in some degree as independent
authorities, rather than the disciples of Aboo Huneefa in
any inferior sense. Instances occur in the following pages
where each of the three is said to have entertained a diffe-
rent opinion, yet the futwa or approved exposition is in
accordance with that of one of the disciples.

Aboo Huneefa, as already remarked, was distinguished
from the other orthodox leaders by his addition to reason-
ing in legal disquisitions ; but his own decisions and those
of his two companions or disciples, Aboo Yoosuf and :
Moohummud, bave very much restrained the exercise of !
private judgment in their followers. And the accumu-

* The last two were also distinguished contemporaries and scholars
of Aboo Huneefa.
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lation of precedents since their time has tended still further
to circumscribe the discretion of a modern Moohummudan
judge. The respective limits of reason and of authority
are well laid down in several works ; extracts from which
are inserted in the Futawa Alumgeeree, in the book already
referred to, “ On the Order of Authorities to be ob-
served in Practice;” and I subjoin an abridged translation
of some of these extracts for the information of the reader.
It is necessary, however, to premise, for his better under-
standing of them,—1st, that the Koordn, having been com-
municated by Moohummud to his followers at different
times and in separate portions, some of its texts are incon-
sistent with, or even contradictory of, others, and that in
these cases the text of earlier is held to be abrogated by
that of later revelation; 2nd, that the Soonnut were not
committed to writing till after the Prophet’s death, when
all his companions and their contemporaries and successors
were also dead, and that of the various reports or accounts
of the precepts and examples of the prophet that have been
handed down by tradition, many are spurious, and others
of different degrees of authenticity. A person who
possesses & comprehensive and discriminating knowledge
of all that may be drawn from these two sources relative
to legal rules and ordinances as distinguished from moral
precepts, and of the different intrepretations of the Koordn,
and gradations and comments of the traditions, with a
right understanding or power of just reasoning, and ex-
perience in human affairs and usages, is called a mogjtuhid or
jurist, and his science is termed. jjtikad or jurisprudence.
The extracts above referred to are as follows :—

* It is incumbent on a judge to give judgment accord-
ing to the book of God, to know what parts of it are in
force, and what have been abrogated ; and among the
former, to distinguish between what is positive, and what

* Translations of these extracts are given in Mr. Harrington’s
Analysis, before referred to (p. 225), of which I have availed myself,
changing the phraseology, however, where it did not seem to me to
be sufficiently close to the original.
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is doubtful and susceptible of different interpretations. * If
nothing be found in the book of God, judgment must
be given according to what has been handed down from
the prophet. And it is incumbent on the judge to dis-
.eriminate between such reports as are received and
such as have been exploded, and where reports differ, to
take that which is most probable. He must also be ac-
quainted with those that have obtained successive, no-
torious, or only single verification, and with the degrees
and qualities of the reporters, some of whom were re-
markable for their knowledge of law and justice, as the
orthodox Khuleefahs* and the Addoollahs,t and others
for their long fellowship with the prophet, and the ex-
eellence of their memories. Among reporters, preference
is to be given to those who were remarkable for their
knowledge of law and justice over those who were not
so distinguished, and to those who had long fellowship
with the prophet over those who had no such privilege.
If a case arise to which none of the traditions of the
prophet are applicable, the judge is to determine it ac-
cording to the concurrent opinions of the Sakabah or
companions, which are an obligatory rule of conduct.
If the point be one om which the companions were
divided between two opinions, let him compare their
respective arguments, and give the preference to one
of the opinions (supposing him to be a mogjtukid); but
he is not at liberty to differ from both and adopt a
third; for, notwithstanding their difference, they must
have agreed on excluding every other than the two views
in question. When the companions were agreed upon a
point, with regard to which one of the Zabicen (their
immediate successors) was of a different opinion, if the
dissentient was not their contemporary, his opposition is
not to be taken into account, and a judgment given in
conformity with his opinion against the concurrent voice

* The four first successors of Moohummud.
t Viz, Abdoollah Ibn-i«Omar, Abdoollah Ibn-i-Abbas, and Ab-
doollah Ibn-i-Musood, three of the more learned of the companions.
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of the companions would be void; but if he were their
contemporary, and opposed them in expositions of the
law, and they gave sanction to his disquisitions, as in the
instances of Shurech and Shabee, their concurrence is ren-
dered inconclusive by reason of this difference.*

If the matter be one on which no opinion of the com-
panions has come down, but all the Zabicen (their im-
mediate successors) concurred in regard to it, the judge
is to decide in accordance with their opinion. Should
there be a difference of opinion among the Zabieen, he
is to adopt that which he thinks best. If, however,
none of these be applicable, and the judge be a moof-
tuhid, he is to decide according to his own judgment;
but if he be not a Mogjtuhid, he should take the opinion
of the Mooftee, taking care not to decide without know-
ledge, being never ashamed to ask advice, and observing
two rules,—one of which is, that when our three masters,
Aboo Huneefa, Aboo Yoosuf, and Moohummud, have
agreed upon any point, he is not at liberty to differ from
them; and the other, that when they are of different
opinions, that of Aboo Huneefa is to be preferred, accord~
ing to Abdoollah bin al Mobaruk, because he was one of
the T'abieen, and opposed them in opinions.”t

If no report be found of any opinion of Aboo Huneefa
and his companions, but one be found of subsequent
lawyers, the judge is to abide by their judgment; but
if there should be any difference in opinion among them,
he ought to select the opinion of some one of them.
If none, however, be forthcoming, he may exercise his
own judgment when he is conversant with the reasons
or principles of the law, and has consulted persons of
legal knowledge on the point. If the lawyers of the
time concur in a particular doctrine, and the Eazee
differing from them passes a contrary judgment, be-
cause he thinks it right, some hold his so doing to be
legal, provided there were any antecedent difference of

* Extracted from the Mokeet.
+ Extracted from the Moheet-o0s-Surukhsee.
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opinion among the learned upon the point, whilst others
deem it illegal notwithstanding such difference; but all
agree upon the illegality of the opposite judgment,
supposing no antecedent difference to have been enter-
tained on the subject.*

‘When there is neither express law (nuss) nor concur-
rence of opinions for the guidance of the kazee, if he be
a jurist, and have carefully formed an opinion for him-
self, he should act according to it though the opinions
of other jurists may differ from his own, and he can-
not lawfully adopt their opinion; for that which upon
due deliberation ‘appears to him to be right and just is
accepted as such in the sight of God. If he experience
any difficulty with regard to the bearing or effect of the
circumstances in any case, he should diligently apply
his own mind to the difficulty, and act accordingly ; but
it would be more proper first to consult other persons
of legal experience. If they should differ as to the
bearing of the facts, he should, after due deliberation,
adopt that view which appears to be right. And even
though they should concur in an opinion different from
his, he is still to act on his own till he is convinced
that it is ill founded; and to give judgment accordingly,
but not precipitately, nor until he has duly weighed
and examined the whole matter. "When he has done so,
he should be under no apprehension in acting on his
own judgment, carefully guarding, however, against
conjecture, as a judgment on mere conjecture will not
stand good as between him and his God! What has
been here said supposes the kazee to be a mogjtuhid, or
jurist, competent, from his talents and learning, to under-
take legal disquisitions. If he be not a person so quali-
fied, but possesses a knowledge of the opinions of our
masters, and a recollection of the points and cases deter-
mined by the eminent lawyers of our persuasion, let him
give judgment according to the opinion in which he
confides and believes to be right. Should he have no.

* From the Tatar Khaneeut.
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sufficient recollection of their opinions, let him act upon
expositions of the law by mooftees of our persuasion, or
if there be only one such mooftee in the city, his single
exposition may be acted upon without fear of imputed
deficiency. *

It only remains to say a few words regarding the pro-
cedure in Moohummudan courts of law, to which frequent
allusion is made in the following pages. The parties
appear in person before the judge, and the plaintiff states
his case verbally. It is necessary that he should indicate
the subject of his demand in terms sufficiently clear and
explicit to make it known, and also assign the grounds on
which he rests his claim. If his statement be sufficient on
these points, his suit is pronounced to be worthy of a
hearing, and he is entitled to a direct answer from the de-
fendant, in the affirmative or negative. If the defendant
when called upon by the judge deny the demand, the plaintiff
i8 required to produce his evidence. If his answer be that
he has none, he is then told that he is entitled to the oath
of the defendant. If the defendant decline to answer yea
or nay to the plaintifi®s demand, his silence is taken for a
denial, 80 as to entitle the plaintiff to produce his evidence.
If the defendant acknowledge the demand, or refuse when
called upon to swear that he is not liable, or if his liability
be established by the plaintiff’s evidence, judgment is
given against him accordingly. It is an universal rule that
no one can be required to prove a negative, and as the
plaintiff is usually in the position of the person who affirms,
and the defendant of one who denies, the onus probandi is
generally on the former, and the presumption is in favour
of the latter, whose word and oath are accordingly
said to be preferred or entitled to the preference. It
requires some skill, however, to distingnish who it is
that maintains the negative in a suit, as reality, and
not appearances, are to be considered. Thus, when
the trustee of a deposit says, “I have returned it,”
his word and oath are entitled to preference, because,

* From the Bidayah.
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though he affirms the return, he denies his responsibility.
It is, therefore, usual in treatises on the Moohummudan
law to mention under the different heads, the party whose
assertion is entitled to credit in the event of disputes
regarding matters of fact; and the reader will meet with
many instances of it in the following pages.
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BOOK 1.

SALES IN GENERAL.

CHAPTER 1L

Sale defined — How constituted — Conditions, Legal Effect, and
Different Kinds of Sale.

SALE is the exchange of property * for property, with
mutual consent; and it is comstituted by proposal and
acceptance, or by reciprocal delivery.

The conditions of a contract of sale are of four kinds,
viz., conditions which are necessary to conmstitute it; to
give it operation; to render it valid; to make it obliga-
tory.

r’.%he conditions which are necessary to constitute a sale,
and may be called essential, relate, in the first place, to the
contracting parties. And with regard to them, it is re-
quired,— '

1. That they shall be of sound understanding and dis-
cernment. This condition does not exclude sale by a

#* Arab. mal
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minor,* or an insane person,t when capable of under-
standing its nature and effects; by either of whom, in such
circumstances, a sale may therefore be contracted.

2. That there shall be more than one party to the con-
tract; and there is no contract where the same person
acts both as the buyer and seller. From the operation of
this rule, the following parties are excepted: 1st, A father,
his executor,} and a judge, when either selling their own
property to a minor, or purchasing a minor’s property from
him. With regard to the executor, however, it is neces-
sary that the sale or purchase by him be evidently for the
minor’s benefit, to bring the transaction within this excep-
tion. 2nd, A messenger between both the parties. 3rd,
A slave purchasing himself from his master, under his
master’s authority.

t:a:theitﬁ:;}.- Essential conditions relate, in the second place, to the
’ contract itself; in which the acceptance must be made to
correspond with the proposal, by the purchaser accepting
the thing proposed, and for the consideration proposed by
the seller. If there be any variance in these respects,
there is no contract; except only in cases where, the pro-
posal being on the part of the purchaser, the seller accepts
for less than the price offered, or the proposal being on the
part of the seller, the purchaser accepts for more than the
price mentioned, and the increase is accepted by the seller

at the meeting.
::'M the  Thirdly, It is essential to the constitution of sale that
anged; each of the things exchanged be property (mal); and there
is no contract where either of them does not fall within this

description.§

* Arab. subee, a youth under puberty. Puberty is majority in the
Moohummudan law.

1 Arab. mdtook. A lunatic with lucid intervals.

{ The executor of a father’s will is guardian to his minor children.
See chapter xvi.

§ The only things to which the term mal is inapplicable are carrion—
that is, an animal that has died a natural death, or has been impro-
perly slaughtered—and blood. Neither of which, it is supposed,
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Fourthly, It is required that the thing sold,* as distin- to the thing
guished from the price, be in existence at the time of w""'
sale; and there is no contract where it is either non-
existent or in danger of extinction, as the future offspring
of & feetus in the womb, or the fetus itself; 2nd, That the
thing sold be appropriated in itself, and not merely an
appendage of other property, and that the seller, when
he professes to sell on his own account, have a right of
property in what he sells. Hence, there can be no con-
tract of sale with regard to natural grass before it is cut,
though growing on the land of the seller;t nor of any-
thing which does not actually belong to him at the time
of the sale, though he should afterwards aequire it, except
only the goods advanced for under a sulum contract, and
usurped property, the sale of which is rendered legal by
the usurper subsequently making compensation to the
lawful proprietor. 3rd, That the thing sold be property
having value in law,} and be susceptible of delivery, either
immediately or at some future time.

Fifthly, It is further essential to the constitution of sale,
in the opinion of all our doctors, that each of the contract-
ing parties shall hear what is said by the other; and if the
purchaser say “I have bought,” and the seller does not
hear him, there is no contract. But if other persons pre-

any people having a revealed religion can account to be property.—
Hidayah and Kifayah, vol. iii. p. 88.

* Arab. mabeea. Sometimes this term is applied to both the things
exchanged, but it is commonly restricted to one of them, the other
being denominated the price. Rules for distinguishing the mabeea from
the price are given in chapter ii. § 3.

t Because natural grass is considered to be the common property of
all mankind. See chap. ix. § 2.

1 Arab. shura, the distinctive appellation of the Moohummudan law.
Value (keemut) is established in a thing by legal permission to make
use of it. The quality of being property (maleeut) is dependent on
the opinion of men in general, or some of them.—Kifayah, vol. iii.
p- 88. Wine and pork, therefore, being accounted property by
Christians, are mal, but have no keemut, because they are forbidden to
Mussulmans.

B 2
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gent at the meeting* should state that they heard the
words of the buyer, the denial of the seller is not to be
credited in a court of justice, unless he happens to be
deaf.

The sixth and last condition essential to the constitution
of sale, is unity of the place of meeting;* insomuch that
both the proposal and the acceptance must be expressed at
the same place, and if there be any variance in this respect,
there is no contract.

The conditions which are necessary to give operation to
a sale are, first, A right of property in both the articles
exchanged ; and, second, That none but the seller have
any right in the thing sold. The existence of any such
right prevents the sale from being operative until the im-
pediment is removed; as, for instance, when a thing is
sold which has been already pledged or let to hire.

Conditions necessary to the validity of sale are either
general or special. General conditions of validity, which
apply alike to all kinds of sale, are the following :—

First, All conditions essential to the constitution of sale
are also conditions of its validity. But the converse of
the proposition is not true; for invalid sales are held by
us to be constituted and become operative when followed:
by possession.

Secondly, It is required to the validity of a sale that it
be not limited in respect of time; and if so limited it is
invalid.+

Thirdly, That both the thing sold and the price be so
known and determined as to prevent disputes between
the parties; and any ignorance that may tend to produce
contention between- them is sufficient to invalidate the
sale; as in the sale of a single goat undefined from a par-
ticular flock, or of anything at a price to be fixed by
another person.

Fourthly, It is required that there be some use in the

* Arab. mujlis,—literally, place of sitting.
1 As, for instance, a sale for a year.
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transaction; and a sale in which there is no use is invalid,
as the sale of dirhems* for dirhems equal in weight and
quality. :

Fifthly, It is necessary to the validity of all sales that
they be free from vitiating or invalidating conditions,
which are of various kinds, and will be explained at some
length hereafter. They may be described generally in this
place, as conditions that are not in harmony with the con-
tract, or within the usual scope of such transactions among
men, or conditions that are dependent on events that are
either altogether fortuitous, or the time of the occurrence
of which cannot be predicated with any degree of cer-
tainty.

The special conditions of validity, which are applicable
only to particular kinds of sale, are the following :—

First, In sales on credit, it is required that the term of
payment be known; and if it be unknown the sale is
invalid.

Secondly, In the resale of a purchased moveable, and
in the sale of a debt,} previous possession by the seller is
necessary. Hence the sale of a debt before possession
of it is invalid;i as, for instance, the goods for which an
advance has been made in a sulum, sale; and the advance
itself,§ even after the sale has been dissolved,—that is,
the seller of the goods, who is entitled to the advance,
cannot sell it until he has obtained possession of it, and
the purchaser of the goods, who if the sale be dissolved

* Silver coins so called.

+ Arab. deyn. For an explanation of this term see the Introduc-
tion. It here evidently means the money or goods which a person is
under engagement to pay or deliver.

1 The important principle that a debt cannot be lawfully sold, is
implied in several places in the Hidayah, and is expressly, though in-
cidentally, stated in the book on Composition, as a reason for a
particular composition among heirs being void, in these terms,—* for
that would be the transfer of a debt to another person than the
debtor.”—Vol. iii. p. 614; T'ranslation, vol. iii. p. 208.

§ Arab. ras ool mal,—literally, capital stock.

Special.
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is entitled to a restoration of the advance, cannot sell it
until he has resumed possession of it. Hence, also, & sale
in consideration of a debt due by another party than the
seller is invalid, contrary to the case of a sale where the
consideration is the seller’s own debt.

Thirdly, When the articles exchanged are of the class
with regard to which reba or usury is prohibited,® absolute
similarity between them is required, together with the
absence of everything that can lead to a suspicion of
usury.

Fourthly, In surf sales—when the articles exchanged
are the precious metals—mutual possession by the parties
before their separation is necessary to the validity of the
transaction.

Fifthly, In mordbihit, towleeit, and wuzeeit sales,t it
is necessary that the price previously given by the seller
be made known to the buyer. '

The only condition that is further necessary, in addition
to the preceding, to render a sale obligatory on the parties,
i3 freedom from the four known or other options.}

The legal effect of sale is to establish a right of pro-
perty in the buyer to the thing sold, and in the seller
to the price, when the sale is absolute ; and when it is de-
pendent, the establishment of these rights respectively on
the sale being duly allowed.

Sale considered abstractly is of four kinds; operative,§
dependent, unlawful, || and void. An operative sale is that

* Fully explained in chapter ix. § 6.

1 These are explained a little further on.

{ Options are powers of cancellation, and are fully treated of in
chapters vi. vii. and vii.

§ Arab. nafiz,—literally, penetrating, passing.

| Arab. fasid,—literally, vicious, or wvitiated, and frequently op-
posed to saheeh, valid ; hence it has been rendered envalid by Mr.
Hamilton, in his translation of the Hidayakh. But it is also used
synonymously with ghyr jaiz, unlawful; and I prefer the latter
word, as indicating the particular vice or taint existing in this kind of
sale. It is invalid because unlawful. Tt should be observed, that the
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which takes effect immediately. A dependent sale is that
which takes effect when allowed by the person on whose
consent the contract is suspended. An unlawful sale is
that which takes effect when followed by possession of the
thing sold. And a void sale is that which can never take
effect.

Sale, considered with reference to the thing sold, is also
of four kinds. 1st, Sale of things for things,* which is
called mookaizut; 2nd, Sale of obligations for obligations,+
which is called surf;1 3rd, Sale of obligations for things,
which is called sulum ; and, lastly, the converse of this, or
sale of things for obligations, which is the ordinary kind of
sale.§

Again, viewed with reference to the price, sale is also of
four kinds. 1st, Moosdwiimiit, or sale for a price mutually
agreed upon ; 2nd, Moordbihit, which is a second eale of a
thing for a greater price than that originally paid for it by
the seller; 3rd, Zowleeiit, or such a sale at the exact
original price ; and, 4th, Puzeeit, which is a second sale
for a price less than that originally paid for the article
sold.

terms wvitiated, ¢nvalid, unlawful, are used indiscriminately in the
following pages, as the corresponding expressions are in the original
Arabic. In the Principles and Precedents of Moohummudan Law,
p- 42, prin. 7, the sales referred to are termed smperfect, and their
legal defect is said to be cured by Seizin; but this may be too gene-
ral. See chapter xi.

* Arab. ayn,—literally, essence, or substance, but frequently used
in law to signify something specific or distinctly particularizel, as
opposed to things that are undeterminate.

t Arab, deyn. See Introduction. The word is here applicable to
money, grain, liquids, &c., and generally all commodities estimated by
weight or measure of capacity, and taken undeterminately.

1 This definition of surf is hardly correct; for neither is every
sale of an obligation for an obligation a surf (see post, chap. ix. § 1),
nor are all the things exchanged always obligations, that is, un-
determinate; for an exchange of the precious metals, though the
articles be specific, is & surf. See book ii. chap. ii. § 1.

§ Or a sale of goods for money.

e ————
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CHAPTER IIL

FORM OF THE CONTRACT.

SectioN L
Of what relates to the Act of Contracting.

m g SALE is contracted by any words in the past or present
words, in  tense, which import the transfer and acceptance of pro-
the past or perty # whether the words be in the Persian or the Arabic
m language, or the like. It is contracted by words in the
past tense without intention, as if by the mere force of the
expressions. But if the aorist tense be employed, in-
tention is necessary.+ Thus, if the seller should say, « I
gell,” or “bestow,” or “give you this slave for a thousand
dirhems,” and the purchaser answer, “I buy” or «take
him from you,” both parties intending a declaration de
presenti, or if the language of one of the parties be in the
past tense, and that of the other in the aorist with an
intention de presenti, sale is contracted ; but without such
intention there is no contract. When the aorist is re-
stricted to the present time, as “I sell you now,” there is
no necessity for intention; but when restricted to the
future by the particles soof or seen, or the imperative mood
is employed, there is no contract, unless, as regards the

* Arab. tumleek and tumullook, second and third increased con-
jugations from milk, property or possessions.

1 The aorist tense in the Arabic language is employed to express
Ppresent and future time, though susceptible of restriction to either by
the employment of certain particles, but without these it is am-
biguous: the words “I sell,” &c., in the text, meaning either “I do
gell,” or “I will sell.”

-
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imperative, when it demonstrates a present intention, as if

the seller should say,  Take this for so much,” and the
purchaser answer, “ I have taken it.” Indeed, it would

secm that when the imperative mood is employed, a triple

Jormula is necessary according to the best opinions; as if

the seller should say, “Buy of me,” and the purchaser

answer, “ 1 have bought,” there is no contract until the

seller reply, I have sold ;” or if the purchaser say, « Sell

to me,” and the seller answer, I have sold,” there is no
contract until the purchaser reply, “I have bought.”

By general agreement the interrogative form is insufficient Interroga-
to constitute sale. Thus,.if tlfe purchaser say, ‘Do you,” ma";i:
or “ will you sell to me this thing for so much?” or * Have

you sold it to me for so much?” and the seller answer, « I

have sold it,” there is no contract until the addition of the

buyer, “I have bought it.”

Any particular form of expression does not appear to be A partica-
necessary to constitute sale. Thus, if one of the parties :';,mo:'
should say, I have given you this slave for a thousand,” not neces-
or “ This slave is sold to you in consideration of your
debt,” and the other should accept; or if one should say,
I have purchased your slave for a thousand dirkems,” and
the other should answer, “I have done,” or ¢ Well,” or
““Produce the price ;” or one should say, “I have bought
him for so much,” and the other should answer, *“ He is
yours,” or “The slave is yours;” or one should say, < I
have sold you such a thing for so much,” and the other
answer, I have taken it;” or one should say, “ I have ex-
changed my horse for your horse,” and the other, I have

* The legal sufficiency of the word * give,” to constitate sale, has
given rise to the heba bil 1vuz (or gift for a consideration), so common
in India among the members of the same family. When property is
held in an undivided share, as a half or a fourth, it cannot be made
the subject of ordinary donation, because not susceptible of delivery,
and the form of a heba bil svuz is adopted, which, being in reality a
gale, does not require possession to complete the transfer of the pro-
perty. See Principles and Precedents of Moohummudan Law, p. 219,
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done likewise ;” in all these cases there is a valid contract
of sale.

If the seller should say, * I have sold you this slave for
a thousand dirkems, and made you a present of the price,”
and the other party should answer, “1 have bought him,”
there is no valid contract. But if, after sale for a price and
acceptance by the purchaser, the seller should then release
him from the price, or make him a present of it, or bestow
it on him in charity, the contract remains valid. And
though the seller be silent as to price, if the transaction be
accompanied by possession of the thing sold, a transfer of
property takes place according to both the disciples, the
purchaser being liable for its value. If, however, the seller
were actually to say, I have sold it without a price,”
there is no transfer of property, though it were accom-
panied by possession.

A person says to another, *“ Go away with this mer-
chandise, look at it to-day, and if you are satisfied with it,
it is yours for a thousand dirkems ;” or ““ If you are satisfied
with it to-day, it is yours for a thousand dirkems,” and the
person addressed goes away with the merchandise’; a pro-
posal in such terms is comsidered equivalent to a sale
with a condition of option to the purchaser,.-and the trans-
action is quite lawful. This is a favourable construction of
the law, which has been adopted by our three sages.

If a person having purchased a piece of cloth by an un-
lawful contract, should meet the seller next day, and say
to him, “ Did you not sell to me this cloth of yours for a
thousand dirkems ?” and he should answer, “ Yes,” and the
first thereupon reply, “ And I took it,” the transaction is
void by reason of the first sale, which, though defective, is
still subsisting, and must be abandoned before the second
can be lawful. DBut when a man sells a slave for a
thousand dirhems, saying to the purchaser, <“If you don’t
bring the price to-day there is no sale between us,” and
the purchaser fails to do so, but meeting the seller next
day, says to him, “ Did you not sell to me this slave of
yours for a thousand dirhems?” and he answering, “ Yes,”
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the purchaser then adds, ¢ And I took him,” there is a
present purchase, to which the first (having been dissolved)
is no bar. So also if he had said, ¢ Unless you bring me
the price within a year there is no sale between us;” for
here there is no valid transaction, the time being longer
than the allowed period of option.

When a person says to another, “If you pay me so
many dirkems for this cloth, I have sold it to you,” and
the other pays the money at the meeting, this constitutes a
valid sale on a favourable construction.

If a person say to another, “I bhave sold you this my
slave for so much,” and the purchaser take possession say-
ing nothing, sale is contracted; or if one should say, <1
have bought provisions from you for a thousand dirkems,”
and then proceed to bestow them in charity on poor per-
sons, doing so at the meeting, the sale is complete, though
the seller has said nothing to indicate his assent. The
case would be different, however, if the purchaser were to
dispose of the provisions in the like manner after the sepa-
ration of the parties, by reason of the intervening obstacle.
So also if one should say, “I have sold this cloth for
a thousand,” and the other immediately cut it up into a
kamees or shirt before separation, the sale is complete.

Should a person say, ““1 have sold you this my slave for
a thousand dirkems,” and the other answer, ¢ He is free,”
the answer, according to one authority, is equivalent to
acceptance, and the slave obtains his freedom ; but accord-
ing to another, the answer is not an acceptance, and the
glave is not freed ; whereas if the answer were, ¢ Then he
is free,” there seems to be no doubt that emancipation
would take place, and the purchaser be liable for the
thousand dirkems. In a case where one said to another,
“ Sell me your slave for a thousand dirkems,” and the
other answered, I have sold him,” the first subjoining,
¢ He is free,” it is related that Aboo Huneefa considered
the reply to be equivalent to taking possession, and the
slave to be free; but that Moohummud was of the con-

trary opinion.
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Eating, or riding, or putting on the subject of sale,
after the seller has said, “I have sold,” is tantamount to
consent. Hence, if a person should eay to another, « All
this provision is for the dirkem you owe me,” and then eat
up the provision, this amounts to a sale.

In a bargain for a piece of cloth, the seller says, « I will
sell it for fifteen,” and the purchaser, «I will take it only
for ten ;” but he goes away with it nevertheless, the seller
saying nothing. In such circumstances, the price is fifteen
if the cloth were at the time of bargaining in the hands of
the purchaser; but if it were in the hands of the seller,
and the purchaser took it from him, the seller not object-
ing, the price is ten. So also, if it were in the hands of
the purchaser, and he should return it to the seller on his
saying, “ I will not sell it for less than fifteen,” but again
take it back and go away with it, the seller yielding it up
and saying nothing, ten is still to be considered the price.

‘When one of the parties to a contract of sale has made
his proposal, the other is at liberty to accept or reject it
during the meeting, and this is called the option of accept~
ance; but it does not descend to heirs. It continues till
the termination of the meeting ;* the life of the proposer
being, however, a condition of its subsistence; so that, if
he die before acceptance, the proposal is of none effect.
It is also void on either of the parties rising from the
meeting before acceptance; or if, without rising, one of
them should betake himself to any other business than the
matter in hand, the proposal is void. But if a person,
standing at the time of the proposal, should sit down and
then accept, the sale is valid. So also if, having a cup of
water in his hand, he should drink it off, or eat a morsel,

* Arab. Mujlis, literally, place of sitting. The following saying of
the Prophet on the subject is recorded in the Mishcat-ul-Musabih,
Translation, vol. ii. p. 10 :—* The seller and the buyer have a mutual
option as long as they are at the place of selling, and have not sepa-
rated from each other. When they Imve separated and got up from
the place of bargaining (or one of them), the option is done away.”
¢ And it is not right for the seller and buyer to separate from each
other in a hurry.”
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and then accept, the sale is perfectly good. But taking a
regular meal puts an end to the meeting; and if both or
one of the parties should go to sleep, laid down or re-
clining, it is accounted a separation; but if they fall asleep
sitting, the meeting continues. If they should both faint
and revive, and then acceptance take place, it is lawful
according to Aboo Huneefa: but according to Moohum-
mud, if the faint should continue for any length of time,
the meeting is at an end. A person says to another, « I
give you this for so much,” and the purchaser makes no
answer until the seller address a third party on some
necessary occasion: in such circumstances there is no sale.
But if a person addressed were engaged in a religious
duty, and after its performance should declare his accept-
ance, it is lawful ; and even if he should add a rookaa, or
genuflexion, over and above what duty requires, still the
acceptance would be lawful. But if the purchaser, being
in the house, should go out and then say, 1 have bought,”
there is no contract.

It is not lawful for one of the parties to a contract of
sale to call out to the other from a distance or the other
side of a wall; but if a person in the house should say to
apother on the roof, *“I have sold it to you for so much,”
and the other answer, “ I have bought,” the transaction is
valid, provided the parties be within sight of each other,
and the distance be not such as to make any confusion or
doubt in their words.

If the parties engaged in a bargain of sale are walking
together, or riding either both on the same animal or
separately, and the person addressed should give his
answer in immediate connection with the proposal of his
fellow, the contract is complete; but a short interval
between them would invalidate the sale, though the parties
were together on the same saddle. An answer after a step
or two, however, would still be lawful if they are walking
together. But if they were both standing at the time of
the proposal, and should then move on, or one of them
should proceed after the proposal and before acceptance,

‘What con-
stitutes a
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the proposal would be void. When parties are bargaining
together in a boat which is in motion, an interval of silence
between the proposal and acceptance does not prevent the
contract, the boat being considered the same as a house.

‘When a seller says, “ I have sold,” and a purchaser, < I
have bought,” and both expressions are uttered at the same
time, it would seem that sale is duly contracted.

It is necessary in all cases that the acceptance be de- -
clared before any change has taken place in the subject of
sale. Thus, if one should sell grape-juice, which before
acceptance becomes vinegar, or a female slave who before
acceptance gives birth to a child, the sale is unlawful.

The proposer is at liberty to retract before acceptance
by the other party; but it is necessary that the other
party should hear the retraction. 1If, therefore, the seller
should say, “I have sold you this slave for so much,” and
then add, “I have retracted,” and the purchaser, without
hearing the retraction, should say, I have bought,” sale
is contracted. If the retraction and acceptance are uttered
simultaneously, the sale is not complete; but if the retrac-
tion be after the acceptance, it is too late.

‘When proposal and acceptance duly take place, the sale
is binding on both parties, neither having any option
except on account of defect or want of inspection. No
permission is required on the part of the seller to complete
the contract, nor can the purchaser withdraw from it by
saying, “ I am unwilling.”

A letter or message may be substituted for verbal and
personal communication in the contract of sale, the place
of receipt of the letter and delivery of the message being
accounted the meeting. The form of the letter is as
follows : after the usual compliments, “I have sold you
my slave such an one for so much;” and if upon receipt
and perusal of the letter, and understanding its contents,
the person addressed should declare his acceptance at the
meeting, the sale is valid. The form of the message is as
follows :—¢ Go to such an one, and tell him that such an
one has sold his slave such an one to you for so much;”
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and if, on the messenger going and delivering the mess-
age, acceptance be declared at the meeting, it is valid.
But if one were to say, I have sold this to such & person
now absent for so much,” and the person referred to should
accept on receiving the intelligence, this would be no valid
sale. If, however, acceptance were made on his behalf by
any person present at the meeting, the sale would be good,
subject to his approval; and where authority is actually
given by the seller to a messenger, information may be
lawfully conveyed by another than the person indicated.

A person writes to another, I have bought your slave,”
and the other writes in answer, “ 1 have sold him,”—
sale 1s effected ; but if one should write to another, * Sell
to me for so much,” and the person addressed should write,
“I have gold,” there would be no sale until the purchaser
say, “ I have bought.”

An offer sent by letter or message may be retracted
before its receipt and acceptance, and the retraction is
valid, whether known to the party addressed or not; so
that, if acceptance be declared after an offer has been
actually retracted, the sale is not completed.

Sale may also be contracted by reciprocally giving and
taking the things exchanged, without the intervention of
speech ; and this sale is called taatee,® or reciprocal delivery.
It makes no difference whether the things sold be of great
or trivial value. Delivery on both sides is made a con-
dition by many of our doctors. But by the more correct
opinion possession on one side is enough, according to an
express text of Moohummud, “ that Zaatee sale is established
by possession of one of the things exchanged,” which may
be either the price or the thing sold. But this implies an
explanation of the price, when the article is one the price
of which is unknown. With regard to bread and meat,
the price of which is matter of notoriety, an explanation of
the price is not necessary.

* Fourth increased conjugation from the root ala~— giving, and
denoting reciprocal action of the radical sense.
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Cases. A person having purchased a load (of something) from
another for eight dirkems, says to him, * Bring me another
load for the same price and cast it there,” the seller accord-
ingly brings another load and casts it in the place indicated ;
this is & sale, and he is entitled to demand other eight
dirhems. Again, a person says to a dealer in meat, “ How
do you sell your meat?” he answers,  Three rutls* the
dirhem ;” and the other replying, “ I have taken from you,
weigh me so much,” the dealer refuses, and he is at liberty
to do s0; and even though he should weigh it, either party
may retract till possession is taken by the purchaser. But
after he has taken possession, or the seller has put the
meat into his basket by his desire, the sale is complete,
and he must pay the price. A person delivers five
deenarst to a dealer in wheat, with the intention of pur-
chasing from him, and, saying, “ How do you sell it?” he
answers, “ A hundred for the deenar;” whereupon the
purchaser remains silent, but presently after demands the
wheat ; the seller says, I will deliver it to-morrow ;” and
nothing further takes place between them as to the sale.
The purchaser comes next day for his wheat, but the
price has risen; the seller cannot, however, refuse, but
must deliver at the price of the previous day.

Necessary Mutual delivery, to constitute sale, must be based on a

conditions. . o msaction which is not in itself void or defective; other-
wise there is no contract. Thus a person to whom a debt
is due by another demands payment, and the debtor brings
a certain known quantity of barley, saying ¢ Take it at
the rate of the city.” If there be a fixed rate in the city,
known to both the parties, the sale is completed ; but if the
rate be uncertain, or unknown to the parties, there is no
sale.

Miscells- There are some miscellaneous transactions which may be

hoousirans- reduced to sale by mutual delivery, of which the following
may be adduced as examples :—1st, The surrender by a
purchaser of a thing which he has purchased to one who

® The rutl is about a pound avoirdupois. 1 Gold coins so called,
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demands it under a claim of preémption, when there is, in
fact, no such right in the case. 2nd, The surrender by
an agent to his principal of an article which he had pur-
chased for himself. 3rd, A person with whom a slave
girl was placed for safe custody produces another to the
owner, saying, “ This is your slave girl;” the owner knows
that she is not so; but the other swearing to the fact, he
takes the slave so brought. In such circumstances, he
may lawfully enjoy her, and she is capable of becoming
his oom-i-wulud,* being, in fact, his property by right of
the sale by Zaatee.

SecrIoN IL
Of taking Possession under an Inchoate bargain.

The cases that occur under this head relate chiefly to
responsibility in the event of loss; and the following may
suffice to illustrate the principles by which it is regulated :—

1. Two persons bargaining for a piece of cloth, the
seller says, *It is yours for twenty dirkems,” and the pur-
chaser says, © Nay, but for ten;” the purchaser takes away
the cloth, but the seller is not content to let him have it
for ten. This is no sale, except in so far that if the pur-
chaser should destroy the piece of cloth, he is liable for
the twenty dirhems, though up to the time of its destruc-
tion he is at liberty to return it. Aboo Huneefa and Aboo
Yoosuf, who gave this decision, said that, according to
analogy, the purchaser should be made liable for the value
of the cloth, but that they had abandoned analogy in the
case, from regard to prevailing custom.

* Literally, mother of a child. A slave is so called who has borne
a child to her master, which he acknowledges as his own. She can no
longer be sold, and is entitled to her freedom at his death. Her sub-
sequent children also are his without acknowledgment, unless expressly
repudiated by him. The constructive sale here has a further impor-
tant effect; for it saves the parties from the severe punishment to
which they would have been otherwise liable by the Moohummudan
law for criminal intercourse.

(o}

Effect of
wilfal de-
struction by
purchaser
after men.
tion of price.



Effect of
accidental
loss when a
thing is de-
livered for
inspection.

18 THE MOOHUMMUDAN LAW OF SALE.

2nd, When a person takes a piece of cloth after mutual
haggling about the price, which has been mentioned but
not positively fixed, and the cloth happens to perish in his
hands, he is liable for its value: so, also, if his heirs after
his death should destroy it, Liability for its value is in-
curred.

3rd, A person takes a piece of cloth, saying, “I will
take it away, and if I am satisfied with it, I will purchase
it.” He takes it away, and the cloth perishes in his hands;
but he is nowise liable on account of it. If, however, he
should say, “If I am satisfied with it, I will take it for
ten dirhems,” he would be responsible for its value.

4th, A person says, “ This cloth is for twenty dirkems,”
and the purchaser says, * I will take it for ten,” and goes
away with it, and it perishes in his hands, he is liable for
the value. But if the seller should say, « I will not abate
any part of the twenty,” the purchasers liability, in the
event of loss, would extend to that amount.

5th, A person says, * This cloth is yours for ten,” and
the purchaser answers, « Give it to me that I may look at
it,” or “show it to another,” and it perishes in his hands,
he is liable for nothing, according to Aboo Huneefa ;. that
is, it perishes as a trust in his hands. But if he should
say, “Give it to me, and if I am satisfied with it I will take
it,” he would be liable for the price. The difference in
these cases is, that, in the first place there is no sale, while,
in the last, the delivery to the purchaser, with a view to his
taking the thing, if satisfied with it, would be accounted
a sale without any request on his part, and with such
request, the case is of course stronger.

6th, A man comes to a dealer in glass, and says, “Let
me look at this flask;” the dealer shows it to him, and

- says, “ Take it up:” he does so, and the flask falls from

‘When so
delivered,
after men-
tion of the
price,

his hands and is broken; yet he is in nowise liable, be-
cause he took it up with the permission of the dealer, and
without any mention of price. But if he had commenced
with asking the price of the flask, and on the dealer’s say-
ing, “ So much,” he had then laid hold of it with his
permission, and it had fallen from his hands and broken,
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he would have been liable for the value; and if he took it
without the permission of the owner, he would be liable,
whether the price were mentioned or not.

7th, Two persons are bargaining about a cup or bowl,
and the intending purchaser says, “ Show me your cup
that I may look at it;” the owner puts it into his hands,
and it falls from them on other cups belonging to the same
dealer, and is not only broken, but the other cups are
broken also. In such a case, according to Moohummud,
he is not liable for the first cup, for it was entrusted to
him ; but he is liable for all the others, because he broke
them without any permission on the part of their owner.

Secrion III.

Of distinguishing the thing Sold from the Price, and of Acts of
Ownership with regard to either before taking Possession.

According to Koodooree, what is particularized in a con-
tract of sale is the thing sold, and what is not particularized
is the price,* unless the word sale be distinctly applied to it.
Things are of three kinds; some being always price, others
always the thing sold, and others sometimes price, and
sometimes the thing sold. The first class comprises dirkems
and deenars,t which are always price, whether opposed to

* Arab. Thumun.

+ These appear to have been the only coins current among the
old Arabs, and are emphatically called nukdesn, or two monies. The
dirhem was of silver, and equal to 64 annas in Indian money, or
about 9id. (Galloway on the Law and Constitution of India, p.11),
which seems to have been the value of the Attic drachma. Its
legal weight, as fixed by the Khuleef Omar, was Jiths of a mithkal,
being a mean between three kinds of dirkems current in his time.—
Kifayah, vol. i. p. 507. The deenar was of gold, and its weight a
mithkal. The mithkal contained twenty kerat, and each kerat five
shueer, or grains of barley. So that the dirkem was in weight four-
tegn kerat or seventy grains of barley, and the deenar twenty kerat
or one hundred grains (Fut. Alum. vol. i. p. 251). In value, the deenar
was legally equivalent to ten dirhems.—The dirhem and deenar are still
used as weights in Egypt, the former being divided into sixteen kerat,

Cc 2

rale.
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things similar to themselves, or to other things, or associated
with the particle ba (with) or not.* The second class
comprises things which are neither similars,t nor approxi-
mates of tale,} and are always the thing sold. From these,
however, cloth must be excepted, when described and
made deliverable at a future time, in order to represent
price; for if one should purchase a slave for cloth, described,
and which he binds himself to deliver at a future time, the
sale is lawful, and is not annulled by the separation of the
parties before the delivery of the slave. But if no term be
assigned for the delivery of the cloth the sale is unlawful.
It is to be observed, of all things of the second class, that
the sale of them is not lawful except when they are
specific.

The third class, which is sometimes price and sometimes
the subject of sale, comprises all things that are estimated
by weight or measurement of capacity, and all approxi-
mates of tale. When opposed to prices, they are to be
considered the subjects of sale or things sold. 'When
opposed to things that are similar to themselves, whether
they be similars of weight, capacity, or tale, and the
articles on both sides are specific, the sale is lawful, and
both the articles are the subjects of sale or things sold.
If one of them be specific, and the other undeterminate,
being referred to omly by description, and the article
that is specific be made the thing sold and the other the
price, the transaction is also lawful, but it is necessary
that possession should be taken of the latter before the
separation of the parties. While, if the article that is

and the deenar or mithkal into twenty-four kerat, each of three grains
of barley, called habbeh, and fully equal in commerce to an English
grain.—Lane's Modern Egyptians, vol. ii. Appendix.

* It is here added in the authority cited in the Futawa Alumgeeree,
that fooloos are also prices, and like dirhems are not rendered specific
by description, but this is only the opinion of Moohummud.

T Things estimated by weight or measurement of capacity.

} Things usually sold by number, the unities of which are nearly
alike. These will in general be styled simtlars of tale.
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specific be made the price, and that which is undeter-
minate the subject of sale, the transaction is altogether
unlawful, even though possession were taken of the latter
before the parties separate; for the seller is disposing of
what he has not, which can be lawfully done only by
way of sulum. If both the articles be undeterminate, the
sale is unlawful for the same reason.* It is to be ob-
served, that association with the particle da (with) is the
sign of price, and non-association with this particle an
indication of the thing sold.

o« To the three classes before-mentioned, a fourth has
been added by the author of the Kifayah,t to comprise
things that, in their own nature, are goods or merchandise,
but become the representatives of price when generally
adopted or accepted as such. These things, so long as
they pass current, are considered to be prices; but when
they cease to be current, they revert to their original
state of goods or merchandise. To this class may be
referred the copper coin called fooloos, which, according to
Aboo Huneefa and Aboo Yoosuf, can be rendered determi-
nate by specification,] and are not therefore to be classed
with dirhems and deenars, though generally employed as
money.

The price and thing sold being duly distinguished from
each other, it may now be stated with regard to the latter,
that when moveable, it cannot be lawfully sold by the
purchaser until he has first taken possession of it.§ This,
however, is not peculiar to things acquired by purchase ;
for hire, when specific and conditioned to be promptly
delivered, cannot be sold before possession. And the law
is the same with regard to the consideration for compound-

* That is, when both of them are made the subjects of sale; for
otherwise the sale would be lawful.—See chapter ix. § 1.

+ Vol. iii. p. 239. { See Hamilton’s Hedaya, vol. ii. p. 495,

§ The reasons assigned for this are an express prohibition of the
Prophet, and the chance of cancellation to which the first sale is ex-
posed by the loss of its subject before delivery. If the purchaser,
therefore, were to sell it before possession, he might be selling a thing
which would never be his.—Hidayah and Kifayah, vol. iii. pp. 152-8.
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ing a debt, which, when specific, cannot be sold previous
to possession. Whereas, a woman's mukr or dower, and
the consideration given by her for Akoola or her release from
marriage, and the consideration for compounding inten-
tional homicide, may, when specific, be lawfully sold before
possession. What cannot be lawfully sold before posses-
sion, cannot be let to hire before it. A female slave may
be given in marriage by the purchaser before possession.
And when the subject of sale is given away, or bestowed
in charity, or lent, or pledged by the purchaser, before
possession, though the transaction was accounted unlawfud
by Aboo Yoosuf, it was held to be lawful by Moohummud,
whose opinion has been approved.* This, however, im-~
plies that the acts referred to are in favour of a stranger;
for a pledge to the seller himself, would be invalid; and a
gift to him, if accepted, would cancel the eale; if not
accepted, the gift would be void, and the sale remain as
before, unaffected by it. A sale to the seller, before
possession, would be unlawful because it is so generally.

If the purchaser of a slave say, before taking possession,
to the seller, ¢ Emancipate him,” and the seller does so,
the emancipation is lawful as from the seller himself, but
the sale is cancelled. And if the slave were a female, and
the purchaser should before possession, say to the seller,
¢ Sell or enjoy her;” or if the subject of sale were provi-
sions, and the purchaser should say, ¢ Eat them;” and in
either case, the seller were to do as directed, the sale
would be cancelled ; but if he refrained from exercising the
power given to him, it would remain good.

® Moohummud makes a distinction between acts that require pos-
session to complete them, and such as do not, and states generally that
the former when exercised by a purchaser before possession are lawful,
and the latter unlawful. Thus, if a person purchase a particular thing,
and before possession make a gift of it to another, as possession is
necessary to complete the gift, the donation is valid as mentioned in the
text, for though the thing should perish before delivery, and the sale
be cancelled thereby, the gift would also fall to the ground from the
impoesibility of making delivery.

—————
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It is to be observed that, if a person acquire 8 moveable Movesbles
thing by will or inheritance, he may lawfully sell it before 253°ired by
taking possession. heritance.

If a person purchase a house or land, and before taking Gitt or sale
possession give it to any other person than the seller, the pf land.or
gift is universally considered to be lawful; and a sale of it fore seisin
in such circumstances was also Iawful in the opinion of lawhol.
Aboo Huneefa and Aboo Yoosuf, though it was rejected
by Moohummud.* But they were all agreed that, to let
it to hire before possession, whether to the seller or to any
other person, was unlawful.

An exercise of ownership over prices before possession Acts of
and over obligations by accepting substitutes for them, is :,':;':g
lawful according to us, except in cases of surf and sulum.’ aad obliga.
An exercise of ownership over the subject of a kurz or p:.ﬁo:?
loan for consumption, before possession, is not lawful
according to Zahavee; but the Koodooree says this is an

error ; and, according to the valid opinion, it is lawful.

* Moohummud insists on the absolute terms of the Propbet's pro-
hibition, while Aboo Huneefa and Aboo Yoosuf maintain that the
prohibition was founded on the other reason assigned in the note on

page 21.
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CHAPTER IIL

OF WANT OF CORRESPONDENCE BETWEEN THE
PROPOSAL AND ACCEPTANCE.

Acceptance W HEN a seller has made a proposal of sale with regard to
inpert.  $wo or three articles, and the purchaser is desirous of
accepting it only as to one of them, he cannot do so if
there be but one contract;* but where contracts are dis-
tinct and several, he may. And the rule is the same as
regards the seller, when the proposal proceeds in the first
instance from the purchaser. It is, therefore, of import-
ance to determine when there is unity, and when there is
Unityof  geveralty of contract. And, first, with regard to unity.—
contract. . )
‘When there is one sale, one purchase, one price in gross,
one seller, and one purchaser, there can be but one con-
tract on any construction. So, also, though the price be
apportioned to the different parts of the thing sold, yet if
the other elements mentioned preserve their unity, as if
the seller should say, * I have sold you those ten pieces of
cloth, each piece for ten dirhems,” there is still but one
contract. And in like manner, though there should be
two sellers, or two purchasers, still—if the price be stated
in gross, by the seller’s saying to two persons, “I have
sold this to you both for so much,” and the purchasers
answering, *“ We have bought this from you for so much,”
Severalty of —there would be but one contract. Again, as to severalty;
contract.  if the things above-mentioned be kept separate, as, for

* Arab. sufkut, literally the act of striking hands in concluding a
bargain.
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instance, by an apportionment of the price to the parts of
the thing sold, and a repetition of the sale or purchase, and
there be two sellers and two purchasers, or one of the
former or two of the latter, or vice versa ; in such circum-
stances there would be separate contracts. So, also, if
the price be apportioned, and the sale and purchase re-
peated, though there should be but one seller and one
purchaser, as if the seller were to say to a person, “I have
sold you these pieces of cloth; this I have sold you for
ten, that I have sold you for five;” or the purchaser should
say, “I have purchased from you these pieces of cloth;
this I have purchased for ten, and that I have purchased
for five,”—here, in like manner, there would be separate
contracts by general agreement.

When a person has purchased two or more different Whena
things, or only one thing, and paid down a part of the ':‘.';“b:"’
price, intending to take a part of the things sold, he can- cleared in
not do so if there was only one contract; but he may if m;’:,i
there were separate contracts. Thus, when a person pur-
chased from another ten pieces of Jewish cloth, at ten
dirkems for each piece, and paid down ten dirkems as the
price of one piece in particular, intending to take it, he
was not allowed to do so, because there was but one con-
tract. So, also, if the seller should release the purchaser
from the price of one piece of cloth in particular, or should
sell him one of them in particular on credit for a month,
the purchaser would not be entitled to take possession of
the piece so particularized ; and even if the purchase were
on condition that all the pieces but one should be on
credit, the purchaser could not take any of them before
paying the amount immediately payable. Further, if the
price were a hundred dirhems, and ninety dirkems being
previously due from the seller to the purchaser, it were
agreed that they should be set off against the price, still
he could not take possession of any of the pieces without
paying down the remaining ten. .

Two persons purchase a slave for a thousand dirkems, Clearance
and one of them then absents himself, but the other ig Y °0e of

. A two pur-
present; he has no title, however, to take possession of chasers.
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the slave until he pay the whole price. If he does so, and
takes possession of the slave, he is not to be considered a
volunteer in the transaction; and his partner, when he
appears, has no right to participation in the slave until
payment of his share of the price. If the slave should die
in the meantime, he dies as a trust (amanut),* the person
who took possession of him being entitled to claim a share
of the price from the absent co-purchaser. In all the above
cases, the rules would be reversed if there had been more
than one contract.

* That is, the possessor is not liable on account of the loes.
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CHAPTER IV.

OF DELIVERY AND POSSESSION.

SecrioN L
Of retaining the thing sold as security for the Price.

THE seller is entitled to keep possession of the thing sold Seller's

as security for the price, when immediately payable; but aﬁ:‘,:f re-
if the sale were on credit, he has no right of retention,

either before or after the expiration of the term for pay-

ment. If the sale be partly on credit and partly for ready

money, he may retain the thing sold, as security for so

much of the price as is presently payable ; and if any part

of it, however small, remain due, his right to retain the

whole of the thing sold continues unabated. On the other

hand, the purchaser cannot be called upon for payment of

the price until the production of the thing sold, though it

were in another city at the time of sale, and its production

be attended with considerable trouble. "When the price unti pay-
has been paid, and the thing sold has been delivered, or 2$n¢ of the

rice,
when it is delivered without payment of the price, or the or posses
purchaser takes possession of it with the permission of the ;‘i‘:np?mi.-
seller, either expressed or implied (as, for instance, in his ®°
gight without his prevention), the seller cannot resume
possession of it for the purpose of his lien. But he is at
liberty to do so if possession were taken without his per-
mission.

The seller’s right of retention does not abate by the When the
purchaser’s giving a pledge or a surety for the price; but :{:’;& .
it does abate by the seller’s giving up the thing sold to the

purchaser, though only by way of loan or deposit. And
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if the sale were originally on credit, but the purchaser
should fail to take possession of the thing sold until the
expiration of the term for payment, he is still at liberty to
do 8o without payment, and the seller cannot prevent him.
If the sale were originally for ready money, but the seller
should subsequently agree to a postponement of the price,
he loses his right of retention.

If a person purchase a slave, and, before taking pos-
session, manumit him, or make him a moodubbur,* the
geller is not at liberty to retain the slave, even though the
purchaser be poor; and the manumission takes effect.
Nor is the slave bound to perform emancipatory labour for
his value, for the benefit of the seller. If, however, the
purchaser should, before possession of the slave, make him
a mookatib,t or let him to hire, or give him in pledge, the
seller may apply to the judge to have these different acts
set aside; and if they are not cancelled before payment of
the price, the kitabut is valid, but the lease and the pledge
are void.

‘When the purchaser has paid or is released from the
whole price, the seller’s right of retention is at an end.

A person purchases a door, and taking possession of it
without permission of the seller, he nails it with iron nails,
or he purchases a piece of cloth and dyes it, or a piece of
land and erects a building or plants trees upon it; the
seller may, notwithstanding, resume and retain possession
of the subject of sale, and may remove the nails, or take
up the plants, if it can be done without injury; but if the
door or cloth should happen to perish in the hands of the
seller, he would be liable for the value of the nails or the
dye. If the subject of sale be a female slave, and the
purchaser carnally enjoys her, and she becomes pregnant in
consequence, and gives birth to a child, the seller can no
longer retain her on account of his lien for the price, though

* From tudbeer—a gratuitous declaration of freedom to a slave by
his master, to take effect at the latter’s death.
* From kitabut—a contract of emancipation for a ransom entered

. into by a slave with his master.
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he is at liberty to do so if she does not become pregnant,
nor give birth to a child.

If a slave should say to his master, “ I have bought my-
self from you for so much,” and the master should say, «I
have sold you,” he cannot retain him for payment of the
price ; and, in like manner, if & stranger should commission
the slave to buy himself from his master on the stranger’s
account, and the slave should inform his master and make
the purchase, the seller cannot retain him on account of
the price.

SecrroN II.
Of Surrender of the thing sold, and what is and is not Possession.

In a sale of goods for money, the purchaser is first
called upon to deliver the price ; but, in a sale of goods for
goods, or price for price, the delivery on both sides should
be simultaneous.

To surrender the thing sold, is to vacate it for the pur-
chaser in such a manner that he may take possession of it
without any one restraining him; and to surrender the
price, is the like. With regard to all things but money,* it
is requisite that the seller should say, “I have vacated
between you and the thing sold, take possession of it.”
And in every case of surrender, a separation of the thing
gold from any intermixture with the rights of third parties
is implied. In legal sales, vacating is equivalent to actual
possession, according to all our doctors; and though there
are two reports with regard to unlawful sales, yet, accord-
ing to the more authentic, vacating is equivalent to
possession in them also.

Vacating in the house of the seller is valid, according to
Moohummud, though Aboo Yoosuf was of the contrary
opinion; and, therefore, when a person sold vinegar in a
cask in his own house, and vacated it for the purchaser,
who put his seal upon it and then left it in the seller’s

* Arab. ujnas, plural of jins, goods, moveables, any estate not in
money.— Richardson's Dict.
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house, where it subsequently perished, it was held to have
perished as the property of the purchaser, according to the
opinion of Moohummud, which is approved and adopted.
And where articles of capacity or weight are sold in the
house of the seller, by measure in the former case, or by
weight in the latter, the seller vacating them in the usual
manner and giving up the key, this is accounted possession
on the part of the purchaser, though he should fail to
measure or weigh them for himself.* But giving up the
key without the words, “ I have vacated,” &c., would not
be sufficient.

Delivery of  Taking possession of the key of a house is generally

ahouse.  gejzin of the house itself; and when a person sold a house,
delivering the key to the purchaser, who took it but did
not go to the house, he was held to be seized. But
delivery and possession of the key without the words, ¢“1
have vacated between you and the house,” would not be
seizin. And if the house be out of sight, and the seller
should say, “ I have delivered it to you,” and the purchaser
should reply, “I have taken possession,” this would not be
seizin, unless the house were 8o near that the purchaser
could lock the door. Hence, if a house be sold to a person
in another city, and only verbally delivered, the purchaser

" may refuse to surrender the price.
Delivery A person says to another, “I have sold you this mer-
xfﬁc chandise and have delivered it to you,” and the other
*  replies, “I have accepted;” this is not a sufficient sur-

render until delivery take place after the sale.

Possession ~ When a person having purchased a male or female

of aslave. glave, says to the slave, “ Come or walk with me,” and the
slave makes a step, this is accounted possession. So also,
if he were to send the slave on any necessary occasion.

Parchaser A person having purchased a slave in the house of the

liable in 3 . 6 ”»
case of loss seller, the seller said to him, ““I have vacated for you,

* This alludes to a tradition of the Prophet, who is said to have
forbidden the sale of any kind of grain (fuam) until it be measured
both by the buyer and the seller ; but this tradition is explained as not
applicable to the case.—Hamilton’s Hedaya, vol. ii. pp. 482-3.
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but the purchaser refused to take possession, and the elave
died ; his loss was held to fall on the purchaser. So also,
if one should buy a piece of cloth, and being directed by
the seller to take possession, should neglect to do so until
the cloth is usurped by a third party, here, if at the time
of direction the purchaser could have taken possession of
the cloth by merely stretching his hand to it without
standing up, the delivery is valid .and complete, but other-
wise, not. '

In the sale of a house, if there should happen, at the
time of delivery to the buyer, to be anything in it belong-
ing to the seller, though of small value, the surrender is
not valid until the things be removed. But, if the seller
should permit the purchaser to take possession of the house
and the things in it, the delivery would be valid; the
seller’s property left in the house being then in the nature
of a deposit with the purchaser. In like manner, if land
in which there is seed sown belonging to the seller, be sold
and delivered to the purchaser, the delivery is not valid.

If two persons be riding on a beast the property of one
of them, who sells it to the other, the purchaser does not
become possessed of it: and the rule is the same with
regard to a house in which the seller and purchaser are
both at the time of sale. Even if the seller were a father
residing in his own house, and the purchaser his minor son
living with him in family, there could be no seizin on the
part of the son unmtil the removal of the father from the
house. Hence, if the house should fall to ruin while the
father still resides in it, it perishes as his property.* In
like manner, if a father should sell to his minor son a
quilted waistcoat, or a turban, or a ring, which he is wear-

* It appears from this and subsequent cases that the thing sold is at
the seller’s risk until delivery, contrary to the maxim of the civil law,
¢ pertculum rei vendite nondum tradite est emptoris. The principle
of the Moohummudan law has been already adverted to in the nate
on page 21, and is thus more distinctly stated in the Kifayah, vol. iii.
p- 183. “ When the thing sold perishes before delivery, sale is cancelled,
and the thing reverts to its former state as the property of the seller.”
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ing at the time, there is no possession on the part of the
son, until a complete divestiture of the articles by the
father. So also, of a beast which the father is riding at
the time of sale to his minor son, there is no possession on
the part of the latter until the father dismount.

If a mare be in a stable of which the door is locked, so
that she cannot get out, and if she be sold and vacated in
the usual expressions to the purchaser, who then opens the
door, whereupon the mare overpowers him and runs away,
the purchaser is Liable for the price, whether he can catch
her or not ; but if the door were opened by another person
than the purchaser, or by the wind, it is then to be con-
sidered whether, if the purchaser had entered the stable, he
could have seized her or not ; and if he could, the delivery
was sufficient, otherwise it was not. If the mare be in
the hands of the seller, who is holding her, and says to the
purchaser, ¢ Take the mare,” and he also lays hold of her,
so that she is in both their hands, and if the seller should
then say, “I have vacated her to you, and hold her, not
to prevent you, but only till you secure her more firmly,”
and the mare should in such circumstances escape from
their hands, the loss would fall on the purchaser. The
case would be different if the seller alone had his hand on
the mare, for, in such circumstances, if she should escape,
though the purchaser could have seized and held her firmly,
the loss would fall on the seller.

One of our doctors being asked with regard to the case
of a horse feeding in a pasture, and the property of two
persons, one of whom sold his share to the other, saying,
¢ Go and take it,” but before the purchaser went the horse
died, answered,  That the loss should fall upon them
both.” And a case has occurred in our own times, which
has given rise to a difference of opinion. A person pur-
chased a cow feeding in a pasture, and the seller said to
him, *“ Go and take possession of it.” Some of our doctors
decided that, if the cow were within sight of the eye, so
that she could be distinctly pointed out, the delivery was
sufficient, and otherwise not. But this decision is erro-
neous, and it would be more correct to say, that, if the
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cow were 80 near to the parties that the purchaser could
have taken possession of her if he pleased, the delivery
would have been sufficient.

‘When oil distinctly specified is purchased, and weighed Articles of
in a bottle furnished by the purchaser for the purpose, "‘;{g‘t;'
and in his presence, he becomes thereupon possessed of it, when speci-
though the transaction should take place in the shop or ﬁ:,dm't';;'“'
house of the seller; and even, it is said—and the opinion delivered
is quite correct—though the purchaser were absent at the
time of weighing the oil. And the rule is the same with
regard to all other commodities estimated by weight or
measurement of capacity, when weighed or measured in by being
vessels furnished by the purchaser. But if the oil be not Weighed or

measured
distinctly specified, there is no delivery, or cven transfer of in a vessel
property to the purchaser, whether the weighing take place J},.er of the par
in his presence or not, and he cannot lawfully exercise the
rights of ownership over it; but if he should afterwards
take actual possession of the oil, his rights as & purchaser
duly possessed would take effect, insomuch that if the
oil should perish, the loss would be his by general agree-
ment. According to some, however, he could not lawfully
proceed to dispose of the oil until he repeat the process of
weighing but this opinion has not been adopted.*

It is stated in the Koodooree, that when a person pur- or in one
chases wheat distinctly specified, and borrows a sack from “:‘;md
the seller, telling him to measure the wheat in it, and he from the
does so, then, if the sack also be distinctly specified, the seller.
purchaser becomes possessed of the wheat immediately
on its being measured by the seller; but if the sack be
not specific,—as if the purchaser should say, “ Lend me a
sack,” and the seller should do so, and measure the wheat
in it,—then it is only when the measurement takes place
in the presence of the purchaser that he becomes possessed ;
and, according to Moohummud, his presence is equally
necessary in both cases.

‘When a person purchases oil, and delivers a bottle to Case of oil

the oilman, saying, “ Send the bottle to my house,” and ;ﬁ;by th:
O )

* See ante note, page 30.
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he does 80, and the bottle is broken by the way, then, if
the purchaser had said, “ Send it by the hand of my ser-
vant,” and the oilman did so, the loss would fall on the
purchaser ; but if he had said, * Send it by the hand of
your own servant,” and the oilman did so, the loss would
fall upon the seller, the servant in each case being the
representative of his master. If the purchaser should say,
¢ Send to my son,” and the seller should hire a person to
carry it to the son, this would not amount to possession on
the part of the purchaser, and the seller would be liable
for the hire. If, however, the purchaser should direct that
a person be hired for the purpose, the possession of the
person so hired is the possession of the purchaser, if he
admit the hiring and delivery to the messenger; and
if he deny these facts, his word is to be received.

A person having purchased a cow says to the seller,
¢ Drive her to your house, that I may follow you to your
house, and then drive her to my own house,” and the cow
dies in the hands of the seller, she perishes as his
property ; and if he should allege an actual surrender or
delivery of the cow, the word of the purchaser is to be
received with his oath. And even when a person pur-
chased a sick beast in the stable of the seller, saying, * Let
it remain here for the night, and if it should die it will die
as mine,” still, on the beast dying, it was held to have died
as the property of the seller, and not as that of the
purchaser.

A person sold a female slave, and placed her with a
middleman, to whom the purchaser was to pay her price ;
she was injured while with the middleman, and the loss
was held to be the seller's. And even when the purchaser
of a piece of cloth, for which he did not immediately pay
the price, said to the seller, “I will not trust you, place
the cloth with such a person, and let it remain with him
until I pay you the price,” and the seller did so, and the
cloth perished, still the loss was held to fall on the seller,
because the person with whom it was placed held it on his
account for payment of the price, and his possession was
therefore the same as that of the seller.
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If the seller should deliver the thing sold to a person in
the family of the purchaser, he does not thereby become
posseesed of it ; so that if the article should perish the sale
is cancelled.

If a part of the price be paid, and the purchaser should
say to the seller, “1 have left the thing in pledge with you
for the remainder,” or I have left it in deposit with you,”
this is no delivery.

If the purchaser should consume, or destroy, or only
blemish the thing sold while in the hands of the seller, that
is equivalent to taking possession of it; and if the seller
should do so by his desire, the result would be the same.
In like manner, where the subject of sale is a slave, and
the seller emancipates him, or makes him a moodubbur,* or,
when a female, declares her to be the mother of a child to
him, all these acts when done by the purchaser, or by the
seller at his desire, are equivalent to the purchaser taking
possession of the slave.

If the purchaser direct the seller to take possession for
him, and he does so, this is not possession by the purchaser ;
but if he desire the seller of wheat to grind it, and he'does so,
or of a slave to order the slave to do something for him,
and the order is given and executed, the purchaser becomes
possessed in either case. And if the purchaser of a slave
desire the seller to make a gift of him to such an one, and
it is done with delivery, the gift is lawful, and the pur-
chaser becomes possessed. So, also, if he desire him to let
the slave to hire (whether to a particular person or not),
and it is done, the tenant becomes possessed for the
purchaser in the first place, and then for himself.

If the seller be directed by the purchaser to do some-
thing to the thing sold that does not induce any injury to
it, as to clean or wash it, for hire or without hire, and he
does 80, this does not amount to possession on the part of
the purchaser; but he is liable for the hire, if the work
was directed to be done for hire, and if the work be such *°

* See explanation, anfe page 28, note.
D 2
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as to injure the subject of sale, the purchaser becomes
thereupon possessed of it. So, also, if the seller of a slave
be hired by the purchaser to instruct him, or to shave his
head, or cut his nails or whiskers, that does not amount to
possession by the purchaser, unless the slave is injured in
the operation; but the purchaser is liable for the hire.

If the purchaser of a slave girl should give her in
marriage, that, by a favourable construction, does not
amount to taking possession of her, until her husband has
connubial intercourse with her, which, according to all our
doctors, is equivalent to possession by the purchaser; and
it has also been said, that if the husband should kiss or
touch her, that also should be accounted possession by the
purchaser, But it would seem that if the slave die before
actual intercourse with her husband, there is no possession
on the part of the purchaser, and her loss would fall on the
seller; the sale itself being cancelled.

SectioN III.
Of taking Possession without permission of the Seller.

If a purchaser take possession of the thing sold without
payment of the price or permission of the seller, the latter
may require its restitution; but a mere vacating of it by
the purchaser is not sufficient to reinstate the seller in
possession ; on the contrary, actual seizin of it is necessary
for that purpose. And if the purchaser should have exer-
cised any act of ownership over it, that admits of being
undone, as if he had sold, or pledged, or let it to hire, or
bestowed it in alms, the act is liable to cancellation ; but if
it does not admit of cancellation, as manumission, tudbeer*
or isteelad,t the seller cannot insist on his right of resti-
tution.

‘Where the price is paid in coin which the seller finds to

* See ante note, page 28.
+ Literally claiming a child, that is declaring its mother an oom-i-
wulud.—See note, page 17.
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be base,* or bad,} or the property of a third party, either Secller may
in whole or in part, he may refuse to deliver the thing z‘,‘;ﬁ:;hi;
sold. If the purchaser has already taken possession with- general re-
out his consent, he may cancel the possession, and any act session
of ownership over the thing sold that admits of cancella- When l"“;“
tion. But, if he consented to the purchaser taking 5 base ool
possession, then a distinction is to be made between cases

where the coin is only base and where it is bad, or abso-

lutely false, as lead or tin, or the property of a third party

who seizes it. In the first case, the seller cannot reclaim
possession of the thing sold, though he should return the

coin; in the other cases, he may insist on restitution from

the purchaser himself, but he cannot undo any act by

which he may have disposed of the thing sold, whether it

admit of cancellation or not.

The following case is given by Moohummud in the When the
Jama :—A. person purchases a slave girl for a thousand ﬁ';sb:’}:l.
dirhems, and, without paying the price or having the per- lowedinthe
mission of the seller, takes possession of her and sells her ‘g;;‘,}',,:ﬁ_
for a hundred deenars to another party. Mutual delivery ties-
of the slave girl and the deenars taking place, the first pur-
chaser then withdraws, and the original seller appears to
reclaim possession of the slave from the second purchaser.

In these circumstances, if the second purchaser should
admit the facts to be as stated by the seller, the latter is
entitled to restitution of the slave, and the second sale is
cancelled by the restitution. But if the second purchaser
should deny the facts, or declare that he does not know
whether the statement be true or false, there is no room for
Litigation between the parties until the reappearance of the
first purchaser. If he should appear and acknowledge the
facts as alleged, that would be no verification of them
against the second purchaser, and if he should deny them,
the original seller must be called upon for proof; and if he

ghould prove his case in the presence of the first and

* Arab. zooyoof. 1 Sitook. The former, I believe to be coin in
which the silver preponderates over the alloy, the latter, coin in which
it is only equal to, or less than, the alloy.—See post, chap. ix. § 1.
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second purchaser, the judge is to restore the slave to the
original seller and to cancel the second sale, unless the
first purchaser pay down the price before the restoration
takes place. If that be done, the slave is not to be
restored to the original seller; but if the payment be not
made till after he has retaken possession of the slave, she
is to be delivered up to the first purchaser, and the second
has no right over her.

If the slave should die in the hands of the second pur-
chaser, he is liable to the original seller for her value,
which, when restored to him, comes into the place of the
slave herself: so that if this value should perish in the
hands of the original seller, both sales would thereupon
be cancelled, and the second purchaser might have recourse
to the first purchaser for the price that he paid him, in the
game way as if the slave herself had died after her resto-
ration to the hands of the original seller: and if the value
should not perish in the hands of the original seller, and
the first purchaser should pay down the price, he is entitled
to take the value, and the second purchaser has no right
over it, any more than he would have had over the slave
herself in similar circumstances, his remedy being against
the first purchaser for the price that he paid him.

SecTtiOoN IV.

Of previous Possessions that may serve for Possession under a
Purchase.

‘When a sale takes place, and the thing sold is already
in the possession of the purchaser, under a right which
would make him responsible for its value* in the event
of its loss, his possession serves for possession under the
purchase, because the latter is a kind of possession which
also induces such responsibility. And whenever two pos-
sessions are of the same kind, as if both be in the nature

* That is, its own value, as contradistinguished from the value of
something else, or a price.
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of an amanut or trust, or both infer responsibility, they
may mutually represent each other; and when they are
of different kinds, the responsible possession may represent
that which is irresponsible. Hence, if a thing be in the
hands of a person by usurpation, or under an unlawful
sale, and he should purchase it from the proprietor by a
valid contract, the first possession would serve for the
second; and if the thing should perish before the pur-
chases goes to his own house, and reaches, or is able
to take possession of it, its loss would fall upon him;
while, if the thing were in his possession as a loan, or in
deposit, or pledge,* he would not become possessed of it as
a purchaser, unless it were in his presence at the time of
sale, or until he return to it and is in a condition to take
possession of it anew ; but if the purchaser should do some
act with regard to the loan or deposit, which amounts to
taking possession of it, and the seller should then desire to
retain it as security for the price, he cannot do so; while,
if he can take the thing from the house of the custodier
before the purchaser, that is the custodier himself, has
reached his hand to it, he is at liberty to do so; but if the
subject of sale were in the presence of the parties at the
time of the contract, the seller would have no right to
retain it.

A person despatches a slave on some necessary occasion,
and sells him, while he is away, to his minor son; the sale
is lawful; but if the slave should die before his return, he
would die as the property of the father; for the possession
of the latter is still subsisting, and being that of a trustee,
~ cannot serve for possession under the purchase. If the
glave should return, and the father be able to take pos-
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session of him, such possession would be sufficient under

the purchase, as the father is guardian of his son. But if

* Though these three are joined together in the illustration, it is
only of the first two that the possession is a trust ; for, of the last, the
possession infers responsibility, that is, the pledge is at risk, though not
for itself, but for the debt for which it is pledged, and which is extin-
guished by its loss.
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the return were delayed till the son had attained his
majority, possession by himself would then be necessary.

And if one should purchase a slave, and after paying
down the price and taking possession of him, the parties to
the contract should agree to dissolve it, and, subsequently
to all this, while the slave is still in the hands of the pur-
chaser, the latter should again purchase him by a second
contract, the transaction would be lawful (though a sale to
a stranger would be invalid), but the purchaser would not
become possessed by the mere act of contract. So that if
the slave should die before possession of him were taken
afresh by the puyrchaser, he would die as under the first
contract, and the dissolution and second contract would
both be void. The reason of this is, that the subject of
gale remaining in the hands of the purchaser after the
dissolution was at his risk for something else than itself,
namely the price, (being in its own nature an amanut or
trust), and was therefore like a thing pledged ; but posses-
sion of such a description is not susceptible of becoming
possession under a purchase.

If, again, a person should purchase or exchange a male
for a female slave, and the parties, after mutual possession
and removal by each to his own house of what he had
purchased, should dissolve the sale, and one of them should
then repurchase the slave still in his hands, the purchase
would not only be lawful, as in the last case, but the purchaser
would become possessed under it by the mere act of contract;
go that if the slave should die before the purchaser could
lay his hand on him anew, he would die as the purchaser’s
property under the second contract, and the dissolution of
the former would not be void ; because, in this case, each
of the subjects of sale was, after dissolution, at the risk of
its possessor for its own value. This supposes that both
the slaves were alive at the time of the dissolution; but
though it should not take place till one of them (the male,
for instance) had died, the dissolution would still be valid.
If, however, in such circumstances, the person in whose
hands the female slave remains, should, before restitution,
repurchase her from her seller (the slave not being in their
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presence at the time of contract), and she should happen to
die after the second contract, but before the purchaser had
renewed his possession of her, she would be held to die as
under the first purchase, and the dissolution and second
purchase would both be void; for the female elave, after
the death of the male, was at the risk of the purchaser
for something else than her own value, namely, the
value of the male, and possession of such a kind cannot be
substituted for possession by purchase. And if, while
both the slaves were alive after dissolution, each of the
parties to the contract should repurchase for money, the
glave remaining in his hands unrestored, and both the
glaves were then to die simultaneously, or one in suc-
cession to the other, the loss of each would fall on the
purchasers respectively; because each of the subjects of
sale would, in the circumstances, be at risk for its own
value: and for the same reason it is, that if one of them
were to die after the dissolution, but before repurchase,
the holder would be liable for his value.

‘When a slave girl is purchased for money, subject to
an option of three days in favour of the purchaser, and
after mutual possession of the slave and the price, the
purchaser cancels the sale under his option, but makes
a repurchase while the slave is still in his possession, such
purchase is quite lawful (and in the same circumstances a
purchase by a stranger from the seller, though before
his repossession, would also be lawful); but if the slave
should die before the purchaser could put his hand on her,
the second purchase would be void, and she would be held
to have died as under the first; for a thing sold under
an option to the purchaser is, after cancellation of the sale
by him, at his risk, not for its own value, but for the
price. The case would be different if the option had been
reserved to the seller, and all the other circumstances were
the same; for the second purchase would then be valid, and
if the slave should die, she would be held to die as under
it. 'What has here been said with regard to a reserved or
stipulated option, is equally true of cancellations under the
other options for inspection, and on account of defect.
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In the last case, it has been stated that a second sale to
a stranger after cancellation of the first would be valid,
though before repossession by the seller; while in a pre-
vious case it has been said, that such a sale would not be
lawful after a dissolution of the first by agreement of
the parties. The reason for this difference is, that the last
case is a cancellation as regards men in general, but
the previous case is a cancellation only as regards the
parties themselves, being a new contract with respect to
the rest of mankind; and it is a general rule that where
a cancellation is of the first description, a new sale of a
moveable to a stranger, as well as a resale to the pur-
chaser, is lawful without repossession by the seller, the
thing sold reverting, as it were, to its former condition
by the mere fact of cancellation; but that where the
cancellation is of the second description, repossession by
the seller is an indispensable condition to the sale of a
moveable to a stranger.

SecTiON V.

Of intermiztures of things Sold, and Trespasses in regard to
them before Possession.

Between the sale and possession by the purchaser, the
things sold may happen to be mixed together by the
seller, or a trespass or aggression of some kind may be
made by him, or a stranger, or the purchaser himself, in
regard to the subject of sale, and many cases have occurred,
or have been imagined, to explain the relative rights and
liabilities of the contracting parties in such circumstances.
A few of these are all that it appears necessary to adduce
in this place.

1. A person purchases a koor * of wheat and a koor of
barley, both distinctly specified; but, before he takes
possession of them, the seller mixes them together; in
such circumstances, according to Moohummud, a koor of
the mixed product, and a koor of the original wheat, are

* A dry Babylonish measure of 7,100 Ib.—(R¢chardson’s Dict.)
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each to be valued, and the price agreed upon for the
latter to be divided in proportion to these two values, any
loss that may appear in the value of the wheat being
deducted from its price, but the barley taken at the price
originally agreed upon. And the rule would be the same
if a rutl* of each of the oils of white and yellow jasmine
were purchased and mixed together by the seller before

or of the
oils of white
and yellow

delivery. But if a person should sell one rutl of oil of jasmine.

jasmine, and a hundred rutls of olive oil, and before
delivery to the purchaser should mix them together, the
sale would be void as to the first, and the purchaser be
at liberty to take a hundred rutls of the olive oil, that is
of the mixture, it being, however, entirely optional with
him to do so, though the olive oil cannot be deteriorated
by so slight an admixture with the other.

2. A person purchases a slave for a thousand dirkems ;
but before he takes possession of him the seller cuts off
his hand, the purchaser is at liberty to take the slave at
half the price,t or if he please he may abandon him alto-
gether and cancel the sale; and if the seller should slay the
slave before possession by the purchaser, the latter would
be freed from all obligation on account of the price. Ifa
stranger cut off the slave’s hand, the purchaser is at liberty
to allow the contract (being liable in that case for the full
price), and to pursue the aggressor for half the slave’s
value; but if he obtain it, and it should exceed half the
price agreed upon, he is bound to bestow the excess in
charity ; and if the purchaser elect to cancel the sale
(which he is at liberty to do), the seller may in like man-
ner sue the aggressor for half the slave’s value, being
equally bound to bestow the excess over half of the price,
if there be any, in works of charity.

* About 1 Th.—varies in Egypt, according to Mr. Lane, from 1 .
2 oz. 53 dwt. to about 1 . 2 oz. 8 dwt. Troy ; or from 15 oz. 10 dr.
22{, gr. to nearly 15 oz. 18 dr. Avoirdupois.—Modern Egyptians, vol.
ii. p. 378.

t This is the amount of fine incurred for striking off the hand of a
slave.—Hamilton'’s Hedaya, vol. iv. p. 408.
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3. If the seller should cut off the slave’s hand, and the
purcha.ser then take possession with or without his per-

mbythe mission, and the slave should afterwards die in conse-

quence of the seller’s aggression, an abatement of half the
price takes place; but the purchaser is liable for the
remainder. This effect of possession arises from its inter-
position between the aggression and its fatal result, by
which it would seem that the connection between them
is severed. Possession completes the right of the pur-
chaser, and may therefore be considered the act which
finally changes the right of property to him from the
seller, and any change of property interposed between the
aggression and its results would have the same effect.*
Thus, if a person were to cut off the hand of a slave, and
his master should afterwards sell him, and the slave
should die, in consequence of the wound, in the hands of
the purchaser, the aggressor would be no further re-
sponsible than for cutting off the hand. It may be
observed that possession, held or retained by the seller
on account of his lien for the price, is not a possession of
any use in completing a right of property, and therefore,
if interposed between the act of aggression and its fatal
result, would not have the effect of disconnecting them.
Thus, if the purchaser were the person who cut off the
slave’s hand, he would by that act become possessed of
the whole slave; and though the seller should subse-
quently insist on retaining the slave in right of his lien
for the price, and the slave should die in his hands, yet if
the death were in consequence of the wound inflicted by
the purchaser, he would be liable for the whole price.
He would be so & fortiori if there were no refusal on the
part of the seller to surrender the slave. And though the
slave should die from some other cause, if there were no
refusal of surrender by the seller, the purchaser would
still remain liable for the full price. But if there were

* This effect of the change of property may perhaps be ascribed to
a doubt as to the party who is entitled to claim compensation.—See
Hamilton’s Hedaya, vol. iv. p. 408, and subsequent pages.
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such refusal by the seller, the purchaser’s liability in that
case would be limited to half the price of the slave.

4. A person purchases a slave, and before delivery the
slave is murdered; in such circumstances, the purchaser is
at liberty, according to Aboo Huneefa, to reject the sale,
or to confirm it and sue the slayer for retaliation, while,
if he elect to cancel the sale, the seller may sue for retal-
iation ; but, according to Aboo Yoosuf, though the pur-
chaser is at liberty to do so in the event of his adopting
the sale, the seller (in case of his rejection) can only claim
the value of the slave from the seller; while Moohum-
mud, on a favourable construction of the law, considered
that only the value and not retaliation, could be claimed
in both cases.

5. A person purchases two goats, and before delivery

one of them butts the other with his horns, and it dies;
the purchaser has the option of taking the survivor at a
rateable share of the price, or of rejecting the sale alto-
gether. So, also, if he should purchase an ass and barley,
and the ass should eat the barley before delivery; for
brutes being irresponsible for their actions, the loss in
both cases is the same as if occasioned by the act of God.
But when a person purchases two slaves, and one of them
slays the other before delivery, or a slave and provisions,
and the slave eats the provisions before delivery, the pur-
chaser must either take the survivor at the full price of the
whole, or reject the sale. While, if one of the slaves
should die a natural death, the purchaser would be at
liberty to take the survivor at a rateable share of the whole
price.
6. If a person should sell a slave in exchange for bread
defined and specified, and before reciprocal delivery the
slave should eat the bread, the seller is held to have
received the price, being responsible for the act of the
slave while in his possession. But if the subjects of sale
were an ass and barley, and before reciprocal delivery the
ass should eat the barley, the sale is cancelled, and the
seller of the ass is not held to have received the price.
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SEcTION VI.

Of the trouble whick is incumbent on the contracting parties
in giving delivery of the thing Sold, and Price.

It is a general principle of the contract of sale, that it
requires delivery of the thing sold in the place where it
may be at the time of contract, and that it does not require
such delivery at the place of contract. This is the doc-
trine of all our sages. So that if a person should purchase
wheat, he being in town at the time, and the wheat in
the suburbs, delivery is to take place at the latter.

If wheat be purchased in the ear, it is incumbent on the
seller to extract it, by spreading it on the ground, treading
it out, and sifting or winnowing it, and the straw belongs
to him. So, if wheat be purchased by measure, it is
incumbent on the seller to measure and pour it into the
vessel of the purchaser. It may also be observed, that
when water is purchased from a water-carrier in a bag, he
is in like manner bound to pour it out, regard being had in
this case to prevailing usage.

All things of quantity, such as dates, grapes, onions,
and carrots or parsnips, when sold by conjecture, are to be
cut and taken up by the purchaser, who becomes pos-
sessed of them as soon as they are vacated by the seller;
and when measure or weight is made a condition, these
processes are incumbent on the seller. If wheat be sold
on board a boat, it is the purchaser’s duty to remove it;
8o, also, if it be sold in a house, the seller being only
bound to open the door.

The wages of the measurer, weigher, or teller of the
things sold are to be paid by the seller, when he has sold
on a condition of weight or measure. But the wages of
the weigher of the price are to be paid by the purchaser,
and those of the examiner or assayer also, according to the
most approved opinion, and the decisions of modern
times;* that is, when the assay is made before possession

* The point is left in doubt by the author of the Hidayah (see
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by the seller of the price; but if the assay should be
made after the seller has taken possession, it must be at his
own expense.

‘When a person purchases a load of wood, the seller is
bound by custom to carry it to his house; and with regard
to all things sold on the backs of animals, it would seem
that if the seller should refuse to take them to the pur-

chaser’s abode, he may be compelled to do so. So, also,

with regard to wheat when so purchased; but if wheat in
a heap be purchased on condition of its being carried to
the purchaser’s abode, the sale is vitiated.

In the sale of a mansion, if the purchaser should require
the seller to write a bill of sale,* and he should refuse, he
cannot be compelled to do so. But if the purchaser
should prepare a bill of sale at his own expense, and
require the seller to execute it in the presence of two
witnesses, he may be ordered to do so, as the purchaser is
entitled to have proof of the transaction. It is necessary,
however, that the purchaser should bring two witnesses
with him, whom the seller may call upon to bear testi-
mony to the sale, that he may not be put to the trouble of
going out for that purpose. Should the seller refuse, the
matter may be referred to the judge, and on the seller’s
acknowledging the sale before him, he is to make a record
or decree in the matter, and to attest it.

Translation, vol. ii. p. 378), who gives two reports of Moohummud’s
opinion, one for the expense of assay falling on the seller, and the other
for its falling on the purchaser. The Kifayah, vol. iii. p. 28, gives an
additional authority for the latter opinion. And in the Fut. Alum.
it is stated expressly that the Zahir Rewayut and Futwa are in its
favour.

* Arab. Sukk, literally, striking violently; and hence its application
to coining, in the term Sicca rupee. It also means the written and
signed sentence of a judge, the writer of which is termed the Sukkak.
The reader is referred to the /nshae Hurkurn, translated by Dr. Bal-
four, p. 163, et seq. for several examples, which are all in the form of
declarations by the seller, made before a judge, as is still practised
among Mussulmans in Indis, a native Kazee being appointed in most
villages by Government for this and other purposes.

+ Arab. Ishhad, literally, call upon witnesses to attest it,
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Sellernot  In like manner, the seller cannot be called upon to
321‘233'.‘,’... deliver up the previous bill of sale; but he may be re-
vious title- quired to produce it, that a new bill of sale may be pre-

: pared after it as an examplar, to remain as proof with the

purchaser, the old bill of sale being left with the seller for

the like purpose. And if the seller should refuse to -

produce the previous bill of sale for such purpose, he may
be compelled to do so.
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CHAPTER V.

OF WHAT IS INCLUDED IN THE THING SOLD WITHOUT
EXPRESS MENTION, AND WHAT I8 NOT 80 INCLUDED.

SecTION I
Of what is included in the Sale of a Mansion, or the like.

ACCORDING to Moohummud, if a person should purchase
a lodging (munzil*) above which there is another lodging,
the latter is not included in the sale, unless the first were
sold with all its rights or advantages, or everything, small
and great, belonging to it. But in the sale of a mansion
(dar) the upper and lower stories are both included,
without mention of all its rights, or the like; and in the
purchase of an apartment (beit) the upper story is not
included without positive mention, notwithstanding the
general words ““all its rights” be added. It is said,
however, that these distinctions are founded on the usage
of the people of Koofa, and that according to our usage
the upper story is included in the sale, whichever of the
above terms be employed, for all are used synonymously
with Ahanuh in the Persian language, which signifies a
house, and is applied to all dwellings, great or small,
except the palace of the Sooltan, which is called a sura.

* Literally, place of descending or alighting ; and hence applied
to an inn or stage for travellers. According to the author of the
Kifayah, vol. iii. p. 180, it comprehends several apartments (beit) with
a covered area and kitchen, and is such as a man may reside in with
his family. Dar, by the same authority, comprehends the two others
(beit and munzil) with an open area, while beit is properly a sleeping
place, or a single roofed-apartment with a vestibule.
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A covering or platform projecting over a road, and
having one of its sides supported on the wall of a mansion,
and the other on the wall of another mansion, or on pillars
in the road, is not included, according to Aboo Huneefa, in
the sale of the first mansion, unless all its rights be men-
tioned, and there be an entrance from it to the mansion ;
but, according to Aboo Yoosuf and Moohummud, the
existence of such an entrance, without the general words,
is sufficient to include the covering or platform in the sale
of the mansion.

If a lodging, or apartment, or dwelling (muskin) in a
mansion be sold, a way or stream of water® in the man-
gion is not included, without special mention, or the
addition of the words, “with all its rights+ and advan-
tages.”} Nor is a way included in the purchase of a
mansion, without being specially mentioned, or the addition
of the words, “ with all its rights and advantages,” or,
“ everything, great and small, belonging to it, or entering
or issuing out of it.”

‘Waysare of three kinds: first, a way leading to the public
road; second, a way leading to an open street not a
thoroughfare ; and, third, a private way in a person’s
property. It is the private way that does not enter into
a sale without being mentioned specially, or by virtne of
general words, as “rights or advantages.” But the other
two kinds of way are included in a sale without any sach
special or general mention. In like manner, a right to a
stream of water in private property, or to draw water from
a well in private property, is not included in a sale without
special mention, or by virtue of general words.

¢ The words in the original may either imply actual property in
the way or stream, or only the right of using them. See Hamslton's
Hedaya, vol. ii. p. 440.

t Arab. hookook, plural of hukk, which is defined by the author of
the Kifayah (vol. iii. p. 23) to be something that follows the thing
sold, and is necessary to it, and has no object or design except on
account of it, as a shird, or right to water, and a way.

1 Arab. moorafik, which by the same authority are described as

among appendages that are of use to the thing sold, like a privy,
kitchen, or water-course.
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When s way is not included in a sale, and there is no
opening on the highway, the purchaser is entitled to

If there be

no way,
sale may be

cancel the sale, unless he were previously aware of the cancelled.

fact.

The sale of an upper story, when actually constructed,
without the lower, is quite lawful ; but if not constructed,
the sale is unlawful.* The sale of a lower story is lawful,
whether constructed or demolished. The roof of the latter
belongs to the owner of it; but the purchaser of the
upper has the right of resting upon it, and of erecting
his dwelling upon it should it happen to be demolished.

The sale of a mansion (dar),+ without mention of its
rights and advantages, or everything, great and small,
belonging to it, includes all lodgings and apartments,
upper and lower, kitchens, bakehouses, privies, stables,
and wells, contained within its four boundaries; but the
sale of a lodging or apartment in a mansion does not
include any of these things, without express mention. An
apartment (beit) is a building roofed in with a door; and
the sale of it comprehends the walls, roof, and door.

A villa (kureeut) is like a mansion (dar), and if in Things

either of them there be a door, or wood, or bricks, or
plaster laid up, these are not included in the sale, though
the words “ rights and advantages,” or even “ everything,
great or small, in it or belonging to it,” be added. And
if there had been an old road to the mansion which the
proprietor had shut up, making a new one to it, the latter
only, and not the former, would be included in a sale of
the mansion with all its rights.

If some specific apartments in a mansion be sold with
all their rights or advantages, the seller cannot, without
the consent of the purchaser, remove the principal door of
the mansion.

* Because the right to be above is not property (mal); for mal is
that which can be taken possession of and secured.—Kifayak, vol. iii,
p- 103.

t From dotwr, & circuit or circle, and defined by the Hidayah to
be a place comprehended within an enclosure.~— Zranslation, vol. ii.
p- 502.
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A garden,* whether small or great, if within a mansion,
is included in the sale of it; but if without the mansion, it
is not included, though there should be a door from the
mansion to it.

It is a general rule, that all buildings within a mansion,
and all things fixed or attached to the buildings, are in-
cluded in the sale of it, as accessories, without special
mention; and that what is not so fixed or attached is
not included in the sale, unless it be something that by
custom a seller does not usually withhold from a pur-
chaser.t On this principle, locks of the fixed kind are
included in the sale of a mansion, and their keys follow
them, on a favourable construction; but locks of the
hanging kind, as padlocks, are not included (neither are
their keys) in the sale of mansions, nor of shops or apart-
ments, though the doors should happen to be locked.
Stairs, when fixed, enter into the sale of a mansion or
house, but otherwise they do not. A shed or covering
erected on the top, and whether made of reeds or
tiles, is also included in the sale of a mansion, but not in
that of an apartment (beit) into which the upper story
does not enter, as already mentioned. Ovens, when fixed,
are included in the sale of a mansion, but otherwise not.
But a millstone turned by a camel is not included, though
the mansion were purchased with all its rights and advan-
tages; contrary to the case of a water-wheel on an estate
or villa, which is included in the purchase when sold with
all rights. In like manner, all other wheels on an estate
are included, except such as are worked by oxen. Steps
or ladders made of wood, when fixed in the walls of a

* Bostan, 8 Persian word, a garden for flowers or herbs.—Richard-
son’s Dictionary. In law it is defined to be “land enclosed with a
wall, and containing different kinds of palms, grape vines, and other
trees, with cultivated ground interspersed.”— Futawa Alumgeeree, vol.
ii. p. 839.

+ The ares or ground is properly to be considered the principal or
original part of a mansion, and the buildings and fixtures to them are
included in the sale of it only as accessories to the area, or ground to
which they are permanently attached.—K¢fayah, vol. iii. p. 21. -
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mansion, are included in the sale, but not so when they are
moveable; and the rule is the same with regard to chains
or lamps fixed with nails to the roof.

It is of importance to observe, that whenever a thing is
included in a sale merely as an accessory, no part of the
price is held to be opposed to it. Hence it has been
said, that if the buildings of a mansion were to fall down
before delivery, there would be no abatement from the
price.

‘When a person purchases a wall, the ground beneath
it is included in the sale, according to some authorities,
without being mentioned; but, according to others, this
was only the opinion of Moohummud and Husn, while
Aboo Yoosuf considered that it was not included.

‘When a person purchases a house or shop, and on the
walls falling down finds among them tin, or lead, or tim-
bers, these belong to the purchaser if they formed part
of the buildings, as, for instance, the beams or piles under
the house, on which its walls may have been erected ; but
if they were laid up or deposited there, they remain the
property of the seller. *

In the sale of a shop, a shed or covering, such as is
usual in bazaars, is included if advantages be mentioned,
but otherwise not; and in the sale of a blacksmith’s shop,
his forge is included without any mention of advantages ;
but the forge is not included in the sale of a silversmith’s
shop though advantages should be mentioned ; the reason
of the difference being that the forge in the former case is
fixed, and not so in the latter; and a blacksmith’s bellows
is not included in the sale of his shop. Nor are the pots
and utensils of dyers, fullers, washermen, nor the jars
of an oil-merchant, included in such sales, whether the
shop be mentioned absolutely, or with its rights and
advantages. So, also, with regard, in general, tothe imple-
ments of a bath, though the pots or kettles for heating
water are included in the sale without being specially

* With regard to mines and treasure found in the ground, see the
following section._
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mentioned, probably because they are built in, or fixed to
the walls.

SecrION II.
Of wkhat is included in a Sale of Lands* and Orchards.t

In a sale of land, or an orchard, whatever is erected or

planted on the soil for permanence, such as buildings, and
trees or saplings, is included without special mention,
or the addition of general words, such as * rights and
advantages,” or, ¢ everything, small and great, belonging
to it;” and there is no difference between fruit and other
trees, or between great and small trees. But there seems
to be some doubt with regard to firewood. According
to one authority, trees of that description are on the same
footing with other trees; while, according to another, the
learned are of opinion that trees planted expressly to be
cut down, such as trees for firewood, are not included,
without special mention, in a sale of land. And sticks
already dry, and in a condition to be cut, are not in-
cluded, as they are in the nature of firewood laid up or
stored.
Minesand  Mines and minerals are included in a sale of land.
pass to the Lhe products of mines are said to be of three kinds:
purchaser,  firgt, such as are ductile in the fire, as gold, silver, lead,
tin, copper ; second, such as are fluid in their own nature, as
naphtha or bitumen ; and, third, such as fall under neither
description, as quicklime, gypsum or plaster, and precious
stones;} but all pass alike to the purchaser as constituent
parts of the soil.§

d|

* Arab. arazee, plural of urz, the earth, ground, soil (Richardson),
and seems applicable to any land.

t Kooroom, plural of kurm. Terra lapidibus purgata (Freytag). In
law it is defined to be “land inclosed with a wall, and containing
different kinds of palms, grape vines, and other trees, so closely
planted that the land between them cannot be sown or cultivated.”"—
Futawa Alumgeeree, vol. ii. p. 339.

3 Futawa Alumgeeres, vol. i. p. 259.

§ Hamilton's Hedaya, vol. i. p. 43; and see Kifayah, vol. i. p. §23.
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Things laid up or stored on land, as gathered fruits,
reaped harvests, firewood, or bricks, are not included in
the sale of it, except by express condition; and the same
rule is applicable to things deposited under the surface,
such as concealed treasures, which do not pass to the
purchaser. Growing crops and fruits are, by a favourable
construction of law, excluded from a sale of land, unless
expressly stipulated for, though the land should be sold
“with all its rights and advantages,” or  with everything,
great or small, in it or of it, of its rights and advantages.”
But if the last part of the phrase were omitted, and the
expression stood, ¢ together with everything, great or
small, in it or of it,” all growing crops, such as corn, pot-
herbs, and odoriferous plants, would be included in the
sale. *

Tombs within a piece of land are not included in the
sale of it; but the sale is valid with regard to all of the
land besides. .And a place or station for casting the har-
vest is not considered to be among the rights and ad-
vantages of land, and therefore does not enter into a sale
of it, together with all its rights and advantages.

In a sale of land, or an orchard, “with its rights and

advantages,” things are included which would not be in- po

cluded without the sddition of these words, as a skird or
right to water for irrigation, or a water-course, or &
private way.

The leaves and flowers of the mulberry, myrtle, saffron,
and rose trees, are considered in the same light as fruits,
and the trees themselves like palm or other trees. Cotton
is also like fruit, and does not enter into a sale of land,
without qmcisl mention ; and it has been said that the
plant likewise is not included, and the opinion appears £0
be correct.

Tamarask trees, and the trunks or stems of the sallow
and willow, are included in a sale of land, but not the

‘Thereseemstobenohmxttothenennmgoftheexpmn,

“ everything, great and small, in it and of it,” when mtmmdby
the others.—Inayah, vol. iii. p. 22.
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osiers* of the latter, whether they have arrived at a time
for cutting or not. Deciduous plants, and generally every-
thing which is not permanent (though approaching to
it, as reeds, firewood, and dry grass), do not enter into
a sale of land; while everything, on the other hand, that
has a stem or trunk that is not cut down till it becomes a
tree is included, without special mention, in the sale of
the land on which it may be growing.

If a man should sow his land, and then sell it before
the seed has sprung up, the seed is not included in the
sale, because it is not an appendage of the land until
it vegetates. And if it should have actually sprung up,
but is yet of no separate value, it is included in the sale,
according to the most authentic opinion. The proper
distinction seems to be, that if the seed have rotted in the
ground at the time of sale, it belongs to the purchaser, but
otherwise it remains the property of the seller ; and if the
purchaser should water the seed that had not rotted in the
ground at the time of his purchase, he is a mere volunteer,
and the seed still remains the property of the seller.

‘When a person sells land in which there are palm
and other trees, these are included in the sale, though not
specified as already mentioned; and if the trees be in
fruit at the time of the contract, and it be expressly
stipulated that the fruit shall be comprised in the pur-
chase, a part of the price is opposed to the fruit. Hence,
if the land, the trees, and the fruit, were each of the value
of five hundred, and the fruit should perish, either by an
intervention of Providence 4 or an act of the seller, before
delivery to the purchaser, the price would be subject to an
abatement of one-third, and the purchaser have the option
of taking the land and the trees at the remaining two-thirds
of the price, or rejecting the contract. It is to be observed,
that when the loss is occasioned by the act of the seller,

* Kuwaim, plural of kaim, literally, standers or standing.

t Arab. afut sumaviyyut, literally, heavenly calamity. The piety of
8 Moohummudan does not allow him, even in common parlance, to
ascribe anything to accident. .
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as by his eating the fruit, its value is to be taken as it
stood at the time it was eaten by him. If the fruit were
not in existence at the time of the sale, but should appear
before delivery to the purchaser, it is his property, and
is considered an accession to both land and trees by Aboo
Huneefa and Moohummud, but only to the trees by Aboo
Yoosuf. To explain this difference of opinion, let us
suppose that the values of the land, trees, and fruit, are
each five hundred, and that the seller eats the fruit before
delivery of the land; he must abate a third of the price
according to both Aboo Huneefa and Moohummud, the
purchaser taking the land and trees at the remaining two-
thirds (without the alternative of rejecting the bargain
according to Aboo Huneefa, but with such alternative
according to Moohummud), while in the opinion of Aboo
Yoosuf, only a fourth of the price is to be deducted, and
the purchaser has the option of taking land and trees
at the remaining three-fourths, or rejecting the bargain
altogether. If the loss of the fruit were not occasioned
by an act of the seller, but by an intervention of Provi-
dence, there would be no abatement from the price, nor
would the purchaser have the option of rejecting the con-
tract, according to all their opinions.

When a person has purchased land with palm trees
which have no right of water, and he was not aware of
the fact, he has the option of rescinding the contract.

If a person sell palm or other trees on which there is
fruit at any stage of growth, whether it have any value or
not, the fruit belongs to the seller, unless its inclusion in
the purchase had been expressly stipulated for.*

If a person should purchase a tree on condition of
extracting it, the transaction is lawful, and he may take it
up by the roots. So, also, if he should purchase the tree
on condition of cutting it down, the sale is lawful accord-
ing to the better and more valid opinions, and he may cut

* For this there is also the authority of a saying of the Prophet.
See Mishcat-ul- Musabih, translated by Captain White, vol. ii. p. 24.
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it level with the surface of the earth, but he is not entitled
to dig up its roots, unless by express condition.

It is only in three ways that a tree can be purchased:
first, it may be purchased for extraction, and without the
ground on which it stands. In this case, the purchaser may
be required to extract it, and he is entitled to do so with
the roots, which are included in the sale, but he is not at
liberty to dig the earth to the extreme termination of the
roots, and only so far as is usual and customary in such
cases. If it be expressly stipulated that the tree is to be cut
level with the surface of the earth, or to cut it in any other
way would be injurious to the seller, as, for instance, by
its proximity to a wall or the like, the purchaser is obliged
tocut it in that manner. 'When the tree has been cut level
with the earth, or eradicated, and anything thereafter
springs from its roots, it is the property of the seller;
but if cut some way up the stem, the aftershoot belongs
to the purchaser. Secondly, a tree may be purchased with
the ground on which it stands, and in this case the pur-
chaser cannot be called upon to remove it; and if he
should do o, he is entitled to plant another in its site. Or,
thirdly, a tree may be purchased unconditionally. In this
case, the land on which it stands is not included in the
sale according to Aboo Yoosuf, but according to Moo-
hummud the land is included, and his opinion is approved
and adopted. All are agreed that if a tree be purchased
for cutting, the ground on which it stands is not incladed
in the sale; but that if purchased to remain, the ground is
included.

It is to be observed, that whenever the ground under a
tree is included in the sale of it, no more than corresponds
to the size of the tree at the time of contract is included;
that any subsequent increase in size may be restrained by
the owner of the soil; and that land, as far as the roots
and branches may extend, is by no means to be understood
as comprehended in the sale.

If a person should ask another to sell him the trees on
his ground, and the parties concur in the appointment of
intelligent persons to estimate the number of loads, and
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the persons sppointed agree in estimating the number of
loads to be twenty-five, whereupon the purchase is con-
cluded for a known price; but on cutting the trees they
are found to contain more than twenty-five loads, and the
seller wishes to retain the excess from the purcheser, he is
not at liberty to do so, but must allow him to take the
whole.

‘When a village is sold without specifying its boundaries,
the houses and buildings are included without the cul-
tivated land belonging to it; and if there should happen
to be another village contiguous to it, and also the pro-
perty of the seller, and this village be described as one of
the boundaries of the village that is sold, then the lands of
the village that is not sold are included in the lands of the
sold village on the side to which they are contiguous; but
if the boundary of the sold village were described to be
the lands of the eontiguous village, then the latter would
not be included in the sale of the former.

SectioN IIL
Of what i3 included in the Sale of Moveables.

‘When a person sells a slave, whether male or female,
he is Liable to the purchaser for so much clothes as are
necessary to cover the loins of the slave. The clothes of a
male or female slave are by usage included in a sale of
the slave, without stipulation, unless the clothes are rich
and expensive; but these, for want of usage, are not
included, except by express stipulation, since usage is con-
fined to the ordinary or working-apparel of the slave.
The seller, however, is not restricted to the identical
clothes which the slave may happen to have on at the
time of the sale. Usage requires only clothes of the
same description. Hence the clothes, not being specific,
are not opposed to any part of the price; and if a third
party should establish a right to part of them, the pur-
chaser has no recourse on that account against the seller;
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nor, in like manner, when they appear to be blemished,
can he insist on returning them. So also, on the other
hand, if the slave should be returned for a defect, and
his clothes have intermediately perished, the purchaser
is entitled to a return of the whole price; but if the
clothes are extant, they must be returned with the
glave.

Jewesnot ~ The jewels which a female slave may have on are not

incladed;  5ncluded in her sale ; but if delivered to her by the seller
they are hers, and if he see them on her and make no
demand of them, his silence is accounted acquiescence.

nor the If a slave be sold who is possessed of some property, it

Eem is not included in the sale unless mentioned, but belongs to

to aslave. his master the seller; and if the slave be sold together with
his property, and the property is not explained, the sale is
invalid. The sale is in like manner invalid though the
property be explained, if it consist in whole or in part of
debts due to the slave.* If the property consist of
specific things, not money, the sale is lawful; but if the
property be money, and the price of the slave and his pro-
perty be of the same kind,—as, for instance, if both be dir-
hems,—then it is only when the price exceeds the property
that the sale is lawful; for if the price be less than the
property, or only equal to it, the sale is unlawful. When
the price of the slave and his property are of different
kinds, as if one be dirkems and the other deenars, and pos-
session of both is taken at the meeting of the parties, or
possession is taken only of the slave’s property, and part
of the price is told down, the sale is lawful ; but if the
parties separate before such possession, the contract is
void as to the slave’s property.t

Bridleofa  The bridle of a horse, and the halter in the nose-ring

orse and . . .

halter of Of & camel, are included in the sale of these animals,

i‘nd% because they cannot be held or restrained without them ;

* Because the sale of debts is unlawful. See ante, page 5.
t For the reasons of these distinctions, the reader is referred to
chapter ix. section 6, on Reba or Usury.
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contrary to the case of an ass, but the rope tied to his
neck is by usage included in the sale of the latter, unless
a particular usage should happen to be against it.

The pack-saddle of an ass, and the saddle-cloth, are also,
according to the most authentic opinions, included in his
sale, whether the ass be saddled at the time of the contract
or not. So, also, the panniers are included without being
specially mentioned.

There is no distinct report in any of the books with
regard to the saddle which may be on a horse at the time
of his sale ; but it would seem more proper that the saddle
should not be included in the sale without special men~
tion, unless the price be high, and the horse be such a
one as is not usually sold without a saddle.

The bridle and housings of cattle, or the rope tied
to the horn of a cow, are not included in the sale of
these animals, unless by some special usage or express
stipulation.

A camel’s colt, and the foal of a mare, or an ass, and
calves, are included in the sale of their mothers, when
taken with them to the place of sale, unless there be a
usage to the contrary.

Our doctors are agreed that when a person has pur-
chased a fish, and finds a pearl in its belly, if the pearl be
contained in a shell it is the property of the purchaser;
but if not in a shell, and the seller had caught the fish,
the pearl must be returned to him, with whom it is to
remain as a trove, and to be advertised, and bestowed in
charity, in the manner prescribed for such things. As
a general rule, everything not food for fishes, and found
in the stomach of a fish, belongs to the seller, and what
is food for fishes belongs to the purchaser. Hence, if a
fish be sold, and another fish be found in its stomach, the
latter also is the property of the purchaser; and if amber-
gris be found in it, it is in like manner his property. If
shell-fish be purchased, to eat the meat within them, and
pearls be found in some of them within the meat, they
belong to the purchaser.

8o also
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The rule is the same with regard to a dunghill-fowl,
and birds in general: anything found in their crope or
maws which is their proper food belongs to the purchaser ;
but if the thing found be not the food of the bird, it
belongs to the seller. Hence a pearl found in the crop of
a dunghill fowl is his property.
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CHAPTER VL

OF OPTION BY STIPULATION.*

SectION L
Of valid and invalid options.

SALE is valid with a stipulation for an option to both or
either of the contracting parties, or to a person who is a
stranger to the contract. An option, is a power to cancel, %n,
not to confirm the contract. Hence, if the option be ™
extinguished by expiration of its period, the contract is
completed.

Some options are invalid by general agreement, as if
the purchaser should say, I have purchased on con- .ﬁpnhifdm
dition of an option,” or * on condmon that I shall have an for longer
option for days,” or, *for ever.” Others, again, are valid ";.:..,.,.,
by general agreement, as if he should say, * on condition
of an option for three days,” or, * less than three days;”
while, with regard to others, opinions differ, as if one
should say, * on condition of an option for one or two
months.,” Such an option would be lawful according to
Aboo Yoosuf and Moohummud, but invalid according
to Aboo Huneefa, the latter considering three days to be
the extreme limit for options by stipulation, while the
former held an option for a longer period to be equally

* Arab. Khiyar-oos-shurt. This option is founded upon a recom-
" mendation of the Prophet to Haban, who was Lable to be imposed
upon in his barguns.—Hamdum’c Hedaya, vol. ii. p. 380. The words
of the saying, as given in the original, are, “ Haban, when you buy or
sell, say, Vo decest, and I must have an option for three days.”
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lawful, provided a known period be mentioned. The
Imam’s opinion, however, is the more correct.* Yet if a
person should stipulate for an option longer than three
days, or even for ever, which would vitiate the contract,
but should afterwards allow or confirm it within three
days, we hold that in such case the contract is valid.
Upon this point opinions differ as to the view taken by
Aboo Huneefa of the contract in its inception. Some
say that he considered the contract to be originally un-
lawful, but to be rendered valid by the extinction of the
option before the fourth day; and this is the opinion of
the people of Irak. While others maintain that he con-
sidered its legality to be in suspense, and that the contract
did not become invalid until the expiration of some part
of the fourth day. This is the opinion of the people of
Khoorassan, and of the Imam Surukhsee, and others
of the learned men of Mawara’oon Nuhr, and appears
to be the most proper, though the Zahir Rewayut is said to
accord with the former opinion. Where the period of
option is undefined, but the person in whose favour it has
been reserved renders it void after three days, Aboo
Huneefa was of opinion that the contract remained invalid,
though his disciples considered that it became lawful.

An option by stipulation may be established in an un-
lawful as well as a lawful contract of sale. Thus, if a
person should sell a slave for a thousand dirkems and a
rutl of wine, with the reservation of an option to himself,
and the purchaser should take possession of the slave,
with the seller’s permission, and then manumit him, the

* The Hidayah leaves this important point in doubt. Though in
the translation (vol. ii. p. 380), the words occur, “but it must not be
extended beyond that period,” there is nothing to correspond with
them in the printed edition of the original. According to Aboo
Huneefs, the reservation of an option is repugnant to the nature of
the contract, and can be justified only by the Prophet’s permission,
which he thinks must be strictly construed. The disciples, however,
support it on the ground of expediency, as affording time for recon-
sideration, and another saying, reported by Ibn Omar, which, how-
ever, has been differently construed.
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manumission is not lawful, neither immediately nor sus-
pensively on the consent of the seller.*

When a person sells on condition that if the price be Miscells-
not’ paid in three days there shall be no sale between ™*™™*™***
‘the parties, the sale and the condition are both lawful;
and if the subject of contract be a slave, and the pur- ‘
chaser should manumit him within the three days before
payment of the price, the manumission is valid, because !
the transaction is in fact a sale with the condition of an
option to the purchaser. If the three days should expire
without payment of the price, the sale is vitiated but not |
cancelled; so that if the slave had been delivered, and
the purchaser should manumit him after the expiration
of the three days, the manumission would be valid, and |
the purchaser liable for his value; but if the slave were .
still in the hands of the seller, manumission by the pur- i
chaser would not be valid. When, on the other hand, a ,
slave is sold, and the price paid down, but on condition l
that if repaid within three days there shall be no sale
between the parties, the transaction is also lawful, and j
treated in the same manner as a sale with a condition i
of option to the seller; so that if the purchaser take pos- '
session of the slave, he is responsible for the slave’s
value in the event of loss, and manumission by him is not
lawful; but if the seller manumit, the slave becomes free.

An option granted after a sale is equally lawful as if law.
stipulated for at the time of sale. So that if the pur- fS'oer
chaser should say to the seller, or the seller to the pur- a sale.
chaser, after completion of the sale, “I have given you an
option for three days,” or the like, the option is valid, and
as effectual as if stipulated for at the time of contract;
and if, after a sale and possession by the purchaser, some
days should elapse, and the seller should then say to him,

““You have an option,” the option would be valid and in

* Because the seller’s option prevents the right of property from
shifting from him (as will be seen in the next section); and this effect
is not impaired by the illegality attaching to the sale by reason of part
of the consideration (the wine) being unlawful.
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effect while the meeting lasted, the words of the seller
being equivalent to the expression, “You have an ikalut,”
or power to dissolve the sale; and if in such circumstances
the seller should say, “You have an option for three
days,” the option would be good for that period.

If a person having stipulated for an option of three
days should afterwards abate a day or two days, the abate-
ment is good, and the case becomes the same as if the
stipulation had originally been for the shorter period.

A person sells a slave on condition that he is to have an
option for three days, and liberty to employ the slave ; the
sale is valid; and if he should employ the slave, his option
is not rendered void. The case would be different if the
subject of sale were a vine, and the seller should stipulate
for an option of three days, and liberty to eat of its fruit;
for such a sale would not be lawful.

*If a person should purchase a slave, stipulating for an
option to another for three days, in these terms— that
whichever of them should confirm or cancel the sale, it
would be confirmed or cancelled accordingly,” the sale
would be valid, according to our three doctors, on a
favourable construction. If one of the parties should
confirm, and the other cancel the sale, and it be known
which of them acted first, his act would be preferred; but
if they should act together, preference would be given to
the cancellation.

A person instructs another to sell his slave, gnd stipulate
for an option to the principal, and he sells absolutely
without any option, or with the reservation of one to him-
self; the sale is suspended. And if the agent should, in
obedience to his instructions, reserve an option to the
principal, that would be an option to both, and cancellation
or confirmation by either would be valid; except that if
the agent should confirm, though his own option would be
extinguished, that of his principal would remain. So, also,
if the instructions were to sell absolutely, or with the con-

. * The remaining paragraphs of this section have been taken from
chapter vi. section 5, of the original, p. 71,
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dition of an option in his own favour, and he should sell,
reserving an option to his principal or to a stranger, the
option would be good as to himself also, because the stipula-
tion for an option to any other than the contractor, includes
in it an option to himself. Further, and in like manner, if
the instruction were to buy, and stipulate for an option to
himself the agent, and he should buy and stipulate for an
option to himself, or to the principal, or to a stranger, in
any of the cases the purchase would be lawful as against
the principal. But if the instruction were to stipulate for
an option to the principal, and the agent should neglect
to do so, or should stipulate for an option to himself, the
contract would not be lawful as against the principal, but
would be binding on the agent himself. And if one should
instruct another to purchase a slave for him, and stipulate
for an option to himself the principal, and the agent should
exactly follow his instructions, so that the contract would
be lawful as against the principal, and the agent should
then approve the sale, his own option would be at an end,
but that of the principal would remain; and if the latter
approved of the sale, the slave would become his property,
but if he rejected it, the slave would belong to the agent;
so that if after that the slave should perish in his hands,
he would perish as his property ; but if the agent had not
approved the sale in the first instance, and the principal
should say to him, “ Restore the slave, I have no further
occasion for him,” and the slave should after that perish in
the hands of the agent, he would perish as the property of
the principal.

SecrioN II.

Effect of an option by stipulation on the right of Property.
‘When an option is reserved to the seller, the right of
property in the thing sold does not pass from him, but
such right in the price passes from the purchaser. Upon
these points our doctors are agreed. But does the price
vest in the seller? According to Aboo Huneefa it does
not, but in the opinion of both the disciples it does vest
F 2

Effect of
option,
when the
seller’s ;



when the

68 THE MOOHUMMUDAN LAW OF SALE.

in the seller. If an option be reserved to both the con-
tracting parties, the legal effect of sale, that is the reci-
procal vestiture of the thing sold and the price, is sus-
pended. When the option is reserved to the purchaser,
the right of property in the price does not pass out of him,
but the thing sold passes from the seller, with the same
difference of opinion between the master and his disciples
a8 to its vesting in the purchaser. Upon this original
difference of opinion are founded differences in many other
cases, & few of which may be adduced in this place for
their bearing on other points of law, which they may
serve in some degree to illustrate.

1. When a person purchases his own wife on condition
that he shall have an option for three days, the marriage is
not vitiated according to Aboo Huneefa, but it is vitiated
in the opinion of his disciples ;* and carnal intercourse with
her during the period of option does not preclude the pur-
chaser from returning her in exercise of his right of
option, unless she were a virgin, or be injured by the
intercourse, according to Aboo Huneefa, while in the
opinion of the disciples it would have that effect whether
ghe were a virgin or not. It is to be observed, that if the
woman were not the purchaser’s wife, carnal intercourse
with her would, in all their opinions, extinguish the
option, whether she were a virgin or not.

2. If the purchased woman should bear a child during
the period of option, in consequence of previous inter-
course with the purchaser by virtue of marriage, she
would not become his oom-i-wulud according to Aboo
Huneefa, but would, in the opinion of his disciples. This
difference supposes her to be still in the possession of the
geller; for if the purchaser had taken possession of her,
and she should in such circumstances bring forth a child
within the three days, the option would fall to the ground,

* Marriage is cancelled by a supervening right of property, that is,
by either of the parties becoming wholly or in part the property of the
other.—Fut. Alum, vol. i. p. 397. See also Hamilton’s Hedaya, vol. i.
p-172.
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and the right of property in her become veeted in the pur-
chaser, according to all their opinions, by reason of the
blemish sustained by childbirth.

3. When & person purchases, with an option of three
days, a female slave who had previously borne him s child,
she does not become his ocom-i-wulud, by the mere fact of the
purchase according to Aboo Huneefa, but in the opinion
of his disciples she immediately becomes his oom-<-soulud,
the option is extinguished and the sale abseolute, and the
purchaser liable for the price.

4. In like manner, if the purchaser were the near
relation of the slave, he would not be immediately free on
the mere contract according to Aboo Huneefa, but would
be 80 in the opinion of the two disciples.*

5. If a person shonld purchase a female slave with the
condition of an option, take her into his possession, and
her courses should occur during the period of option, that
would not suffice for her purification (according to Aboo
Huneefa) if he should confirm the sale; and in his
opinion purification would not be necessary if the sale
were cancelled on her return to the seller; while ac~
cording to the two disciples the purification would be
sufficient in the first case, and necessary in the other, if
the cancellation and return take place after possession by
the purchaser ; but if they should take place before such
possession, purification would not be required. If the
option were to the seller, and he should cancel the sale,
purification would not be incumbent upon him; and if he
should confirm the sale, purification would be incumbent
on the purchaser after the confirmation and possession, by
waiting for a fresh occurrence of the courses. Upon these
points there is no difference of opinion.t

It would seem that in the case of a purchase or sale
with a stipulation for an option, the parties cannot be

* If a person become possessed of a slave, who is his relation within
the prohibited degrees, such slave by that act acquires his freedom."—
Hamilton's Hedaya, vol. i. p. 432.

t See Hamslton's Hedaya, vol. iv. p. 103, section Istibra.
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called on to make a reciprocal delivery of the price and
the thing sold, till expiration of the period.

According to our doctors, the option by stipulation pre-
vents the completion of a bargain. Hence, if the subject
of sale be one or several articles, the party to whom the
option has been reserved, whether seller or purchaser,
cannot confirm the sale as to part only, whether the thing
sold were delivered or not, for that would be a splitting of
the bargain before completion, which is not lawful, though
after completion it would be lawful.*

SectIoN III.

Of confirmation and cancellation of a Sale when subject to an
option by stipulation.

The person for whom an option is stipulated, whether
the seller, purchaser, or a stranger, may, according to all
our lawyers, confirm or cancel the sale at any time within
the period of option, and he may confirm it even without
the knowledge of the other party to the contract.

‘When the seller has the option, confirmation by him is
in one of three ways; first, by express words within the
period of option, as, “I have allowed the sale,” or, “ am
content with it,” or, “have extinguished my option;”
secondly, by the death of the seller within the period of

-option;t+ and, thirdly, by mere expiration of the period

without cancellation or confirmation. And it matters not
how the exercise of the option may be prevented, as, for
instance, by the party entitled to it becoming mad, or
fainting, or falling asleep, or getting drunk during the
period.

‘When the price is of such a nature as to admit of being
particularised by specification, and the seller takes pos-
session, and makes use of it by gift or sale, that amounts

* See ante, page 24.
+ From which it appears that this option does not descend to heirs.
See also Hamilton’s Hedaya, vol. ii. p. 389.
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to an approval of the original contract on his part; but if
the price be of a nature that does not admit of such
specification (a8 dirkems, for instance), his using it after
taking possession, whether in a transaction with the pur-
chaser himself or a third party, does not amount to an
approval of the sale; while his using it before taking
possession would have that effect if the transaction were
with the purchaser, and apparently also if it were with &
third party. A person sells a slave, with an option for
three days, for a price on the responsibility of the pur-
chaser, and during the period of option makes a gift to
him of the price, or releases him from it, or buys some-
thing else from him in exchange for it; the purchase,
release, and gift, are each valid, and the option is extin-
guished.  So, also, if he buy something from a third party
in exchange for the price, the option is extinguished,
though the latter sale is not valid.* But if the price were
in money, and the purchaser should pay it, and the seller
take possession and expend it within three days, his option
would not be extinguished.

Cancellation by the seller, when he has the option, may
be either by word or deed ; by word, as if he should say,
“I have cancelled the sale;” but to the validity of this
mode of cancellation the presence of the purchaser is
necessary, according to Aboo Huneefa and Moohummud
(from whom Aboo Yoosuf differed in this respect), unless
the cancellation be with consent, or by decree of the
judge. By presence, nothing more than knowledge is
intended ; for if the purchaser were absent at the time of
cancellation, but should receive intelligence of it before the
expiration of the period of option, the cancellation would
be valid. And a cancellation in his absence may be re-
called, and the sale confirmed, if the intelligence of the
cancellation had not reached him. Should he not receive
information of a cancellation till after the expiration of
the period of option, the sale would be complete by such
expiration.

* See ante, page 6.
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Cancellation by deed is when the seller exercises during
the period of option any right of ownership over the thing
sold, as if he should manumit a slave, or make him a
moodubbur or mookatib. So, also, if he sell the thing sold
to another party, or make a gift or pledge with delivery
of it. Gift or pledge without delivery would not be a
cancellation of the sale. But a lease, though unaccom-
panied by delivery, would, according to most of our law-
yers, have that effect.

A person sells land on condition of an option for three
days, and mutual possession is taken of it and the price ;
he then cancels the sale before the expiration of the
period of option. In such circumstances, the land, having
been on the purchaser’s responsibility for its value, re-
mains a8 a security to him for the price, and he may retain
possession of it till that is repaid. But if the seller should
permit the purchaser to cultivate the land, and the pur-
chaser should avail himself of the permission, the land
would then become an amanut, or trust, in his hands, which
the seller might resume at pleasure before payment of
any part of the price that might still remain due, the pur-
chaser having no longer any lien.

‘When the thing sold perishes before delivery the sale

. i8 void, whether the option were to the seller or purchaser,

or to both of them.* If it perish after delivery, and the
option were to the seller, the sale is in like manner null,
and the purchaser is liable for the value of the thing sold,
or for its like if it happen to be of the class of similars;
but if the option were to the purchaser the option is
extinguished, and the eale obligatory, the purchaser being
liable for the price.

Destruction by a stranger of the thing sold when the
seller has an option does not cancel the sale, and the
option remains, whether the thing sold were in the hands
of the seller or the purchaser. If the seller please, he may
cancel the sale and pursue the aggressor on his respon-
gibility ; and in like manner, if the destruction were by

* See ante, note, page 31.
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the purchaser, the seller may cancel the sale and sue him
for the loss, or confirm it, and proceed against him for the
price.

If the thing sold sustain damage in the hands of the Of damage
seller, either by an act of Providence or its own act, the ?}'&M
sale is not cancelled, and the seller'’s option remains; the seller.
purchaser, however, is at liberty to abandon the sale on ac-
count of the supervenient change in the thing sold before de-
livery, though he may take it if he please at the full price. 1f
the damage were induced by the act of the seller, the sale
is rendered void; if by the act of a stranger, the sale and
option remain good, and the seller may cancel the sale and
proceed against the aggressor for compensation, or confirm
it and have recourse to the purchaser for the price, who
has his remedy over against the aggressor. So, also, if the
damage were occasioned by the act of the purchaser, the
sale and option remain good, and the seller may cancel
the sale, and pursue the purchaser for compensation, or
confirm it and and sue him for the price. And, in like
manner, when the thing sold is damaged in the hands Of damage
of the purchaser by his own act, or the act of a stranger, p 4, of
or providential interference, the seller retains his option, w—
and may either confirm the sale, taking the full price :
from the purchaser, or he may cancel it, taking back what
may remain of the thing sold, with a compensation for
the damage from the purchaser, or the stranger where
damage was occasioned by him, the purchaser having a
right of recourse against the latter when made responsible
in the first instance.

A person purchased his own son with a condition of l’:nrehm
option to the seller, and then died; the seller afterwards :iﬁ,':;&m
confirmed the sale, whereupon the son became free, but to the
was not entitled to inherit from his father.*

If a person sell a female slave with an option for three Increase
days, and the slave gain something, or brings forth & sqigef’

option,

* Slavery is an impediment to the right of inheritance, and the son
was still a slave at the father’s death.
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child, the increase accrues to the original, and belongs
to the purchaser or the seller according as the sale is
confirmed or cancelled.

When the purchaser has the option, the sale is con-
firmed in one of the three ways already mentioned, and
further by the exercise on his part of the right of owner-
ship over the thing sold. On this point, it is a general
rule that any act which is necessary for the purpose
of trial, and is lawful to a person who is not the pro-
prietor, when done once by a purchaser, is not construed
into evidence of an election on his part, so as to extin-
guish his right of option, while every act not necessary
for the purpose of trial, or which, though necessary, yet
is not lawful to any but a proprietor, is considered
evidence of election on the part of the purchaser when
done by him. Hence sale, manumission, whether abso-
lute or by tudbeer or kitabut or only partial, pledge,
gift even without delivery, and lease, being acts peculiar
to a proprietor, amount to confirmation when done by
a purchaser having an option. So also carnal intercourse
with a female slave, or kissing or embracing her with
desire, or looking on her nakedness with desire, amounts
to confirmation of sale by a purchaser who has an option ;
but the same acts when unaccompanied with desire, or
looking upon any other part of her person though with
desire, because that may be necessary for the purpose of
examination, do not extinguish the option of the purchaser.
Nor has calling the slave to his bed, nor giving her in mar-
riage, that effect, until followed by coition.

If the subject of sale be a beast of burden (dabbuz), and
the purchaser having an option should ride it to try
its paces or its strength; or a garment, and he should
put it on to ascertain its size; or a female slave, and he
should set her to work on trial; none of these acts would
have the effect of extinguishing his option. But if in
riding the animal he exceed what is sanctioned by usage,
or ride him on any necessary occasion of his own, that
would indicate satisfaction with his purchase, and put an
end to his option ; and a second trial, either of the beast or
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‘the slave, would have that effect, unless in a manner
quite different from the first.

If the option be to the purchaser, and goods taken
possession of by him sustain an injury which cannot be
repaired, the contract is obligatory and the option void,
whether the injury were occasioned by the act of the
seller or another. If the injury be susceptible of cure, as
sickness for instance, the option remains, and the pur-
chaser may confirm or cancel the eale. But actual cure
within the period of option is necessary to its validity ;
for if the period should expire and the injury or its effects
still remain, the right to cancel is void, and the sale
becomes obligatory.

If the thing sold should increase during the period of
option, while in the hands of the purchaser, and the in-
crease be united to, and have issued from, the original, as
the fat or improved condition or restored health of an
animal, it prevents cancellation, according to Aboo
Huneefa and Aboo Yoosuf; and if the increase be united
to the original, but have not issued from it, as the dye or
sewing of cloth, or buildings, or plants on land, it also
prevents cancellation in the opinion of all our lawyers.
So, also, if the increase have issued from the original, but
is separated from it, as the young, or milk, or wool of an
animal, it has the effect of preventing cancellation. But
an increase which is separated, and did not issue from the
original, such as the gain acquired by a slave, does not
prevent cancellation, according to the opinion of all our
lawyers.

If a person purchase land with crops or plants upon it,
and water the plants, or cut, or gather, or expose to sale j;
any part of them, his option is extinguished. So also if
he were to prune or impregnate the palm-trees on the
land, or sow or cultivate the land, his option would be
void, and the acts be evidence of satisfaction with his
purchase.

Occupying a purchased mansion, or suffering another to
occupy it, whether at a rent or not, or making new erec-
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of the old, amount to a confirmation of a sale; and even if
a wall should fall down without the intervention of any one,
the purchasers option is at an end; but continuing to
reside in a house which he already occupies does not ex-
tinguish his option.

If a house next to & house purchased with an option to
the buyer be for sale, and he should claim a right to pre-
emption, that would amount to an extinction of his option ;
and it is not necessary that he should obtain the house,
for the mere assertion of a right to pre-emption is suf-
ficient.

If a person purchase a cow or goat with an option, and
milk her, that extinguishes his option; and if a hen be
purchased with an option, and lay an egg, the option is at
an end, unless the egg be addled. So, also, if an animal
bring forth its young during the period of option, the
option is extinguished, unless the young be still-born; and
also in that case if the mother sustain any injury in par-
turition.

* A person purchases a thing on condition that he shall
have an option for three days, and within the time brings
the thing to the door of the seller to return it, but the
seller conceals himself, whereupon the purchaser applies to
the Kazee to appoint an adversary instead of the seller, to
whom restitution may be made of the thing purchased.
Opinions differ as to the duty of the Kazee in such circum~
stances. Some think that he ought to comply with the
application, but another authority is opposed to this; and
there are two reports as to what the Kazee should do when
he refuses to nominate an adversary ; one, that he should
send a messenger to the seller’s door to intimate that if he
do not appear the sale will be cancelled; and the other,
that the Kazee should not interfere at all, as the purchaser
ought to have provided against the contingency by getting
an agent appointed, to whom restitution should be made in
case of the seller’s absence.

* This and the following paragraph are from page 60 of the



OPTION BY STIPULATION. 77

‘When a person purchases with an option for three
days a thing that is susceptible of damage, though, ac-
cording to analogy, he cannot be required to exercise his
option till the expiration of the time, yet on a favourable
construction of law, and for the purpose of preventing
injury to both parties, the purchaser may be called upon
to cancel the sale, or take possession of the thing sold,
without, however, being obliged to pay the price until
actual confirmation of the sale, or some damage to the
thing sold. In the case of an ahsolute sale of a thing
liable to injury, of which the purchaser will neither take
possession nor pay the price, and withdraws or absents
himself, the seller is at liberty to sell it to another party
who may lawfully purchase, though he be cognizant of the
previous transaction.

‘When a sale has been dissolved by virtue of an option,
and the thing sold perishes in the hands of the purchaser
before its restoration to the seller, the former is liable for
the price when the option is his, or its value when the
option is the seller’s.

‘When two persons purchase a thing on condition that
both shall have an option, and one is content with the
sale, either expressly or by implication, the other has not
the power to reject, according to Aboo Huneefa, and his
option is at an end. The two disciples, however, con-
sidered that he had a right to reject the sale to the extent
of his share. And there is the same difference of opinion
between the master and his disciples in the parallel cases
under the options of Inspection and Defect.

SecrtioN IV.®

Of options of Rejection and Selection among several articles.

‘When a person purchases two pieees of cloth, or two

* The two first paragraphs of this section are taken from the begin-
ning of section v. in the original, page 70 ; the remainder from section
vi. page 73.
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slaves, or two beasts, on condition that he shall have an
option with regard to one of them for three days, or that
the seller shall have such option, the transaction may be
in four different ways, in three of which it is unlawful, and
in one of which it is lawful with regard to both the things
purchased. First, there may be no distinct mention of the
individual to which the option is to apply, nor of the price
of each separately. Second, the individual may be specified,
but not the proportion of the price applicable to each.
Third, the proportion of the price may be mentioned
without specification of the individual; and fourth, the
individual and the shares of the price applicable to each
may be distinctly specified. It is in the last case only
that the sale is lawful as to both the things sold, and it
is absolute as to one, and optional with regard to the
other.

A quantity of any article estimable by measurement of
capacity, or by weight, or even a single slave, may be
purchased with an option as to half either to the seller or
the purchaser; and if the option be reserved to the pur-
chaser, he may reverse the sale as to half, though in so
doing there is a splitting of what was one bargain, because
the seller has given his consent.

‘When one of two or three slaves, or one out of two or
three pieces of cloth is sold, with liberty to the purchaser
to take which of them he pleases, the transaction is a sale
with option of determination or selection; and this option
may be reserved to the seller as well as the purchaser;
but it is lawful only where the things sold are not of the
class of similars, and the choice is limited to a number less
than four.

‘When a sale of this nature takes place, and the pur-
chaser takes possession of both the articles, one is at his
own risk for its price, and the other is an amanut or trust
for the seller.

If the parties should agree to combine the ordinary
option by stipulation with an option of selection, the effect
would be to legalize the return of both the articles for
three days, even after one of them had been selected. If
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one only of the articles be returned, it is considered to be
done in exercise of the right of selection, and the sale of
the other would be established, but still subject to the
option by stipulation till the expiration of the three days;
if the three days had already expired, the option by sti-
pulation would be at an end, and the sale obligatory as to
one of the articles, the party being bound to make a
choice.

‘When the option by stipulation is not joined with the
option of selection, the latter must be restricted to a fixed
period, which cannot be more than three days according
to Aboo Huneefs, though it may exceed that number in
the opinion of his disciples, provided the period be fixed.

When the option of selection is left absolute, without
any restriction as to time, it is not lawful according to
many authorities. 'When the ordinary option by stipu-
lation is conjoined with that of selection, and the person
having the options happens to die, the former option is at
an end, but the latter survives to his heir; so that the heir
may select one of the articles, but he cannot return both,
and when he has selected one, the other remains as an
amanut in his hands.

If the option be to the purchaser, and one of the articles
should happen to perish before possession by him, it
perishes as an amanut, and he may either take or reject the
one that remains ; while if they should both so perish the
sale would be void. And if one of them should perish after
possession by the purchaser, the loss would be his, and the
remaining article an amanut, which he must restore ; while
if both should perish, one after the other, the selection
would be held to apply to the first that perished, and he
would be liable for its price; and if they should perish
together, he would become liable for half the price of
each. If, instead of perishing altogether, one of the
articles should only receive some damage in the hands of
the seller, and before possession by the purchaser, the
damaged article could not be considered the one selected
for sale, but the purchaser would have his option of taking
either of them at its full price, or rejecting them entirely.
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And the rule would be the same if both articles should
receive damage before possession ; while, if the injury take
place after possession of the articles, and while they are in
the hands of the purchaser, the damaged article is con-
sidered the one selected for sale, and the other is in trust.
And if both the articles be damaged, the sale is binding as
to whichever was first damaged, and the other is to be
returned to the seller, without, however, any responsibility
on the part of the purchaser for the damage.

If the purchaser should deal as a proprietor with one of
the articles, the dealing would be lawful, and tantamount
to a selection upon his part, and he would become liable
for its price (the other being the amanut): but if the
seller should deal with either of them, his act would
necessarily be suspended until the purchaser had made his
selection, and be then valid only with regard to the article
rejected by him.

If the option of selection be to the seller, he can compel
the purchaser to take whichever of the articles he pleases,
and the purchaser has no right to reject, because the sale
with regard to him is absolute. If one of the articles
should perish, whether before or after possession, it would
perish as an amanut, and the seller would be at liberty
to compel the purchaser to take the surviving one, or he
might cancel the sale. If one or both of the articles be
injured, whether before or after possession, the option of
the seller remains, and he may compel the purchaser to
take whichever of them he pleases. If he insist on his
taking the one that is perfect, the purchaser has no
option. And the rule is the same, though he should in-
gist on his taking the injured article, if the injury occurred
after possession ; but if it happened before possession, the
purchaser has a right to reject the injured article if he
please. And if the seller should attempt to force it upon
him, and he should refuse, the seller cannot then revert to
the other article, and insist on his taking that, but he may
cancel the sale and reclaim both the articles.

Any disposal by the purchaser before the seller has
exercised his right of selection would not be lawful; but.
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a disposal of one of them by the seller would be quite
lawful, while he would still retain the option of forcing the
other on the purchaser, or cancelling the sale. A disposal
of both of the articles by the seller would also be lawful,
but it would be a cancellation of the first sale.

The option of selection is extinguished by whatever
would extinguish the option by stipulation.

SecTION V.*
Of Disputes regarding Options by Stipulation.

In a dispute as to the fact of option, the word of him
who denies, and the evidence of him who asserts it is pre-
ferred. If the question be as to the period, the word of
him who asserts the shortest period is preferred ; and in a
dispute with regard to its expiration, preference is given to

‘him who denies its expiration. If the parties differ as to

the allowance or confirmation of the sale, and the ques-
tion arises within the period, the word of him who has the
option, and the evidence of the other, is preferred; but if
the question do not arise till after the expiration of the
period, the word of him who claims the allowance of the
sale, and the evidence of him who insists for cancellation,
is preferred. While if both the parties had an option, the
word of the person claiming cancellation, and the evidence
of the other, would be entitled to preference in the first

case, and the word of the claimant of confirmation, and the’

evidence of the claimant of cancellation, would be preferred
in the second case. All this, however, is on the supposition
that the evidence adduced by the parties does not fix the
date of the fact which they offer to prove; for if both
should adduce evidence of dates, the evidence of him who
alleges the prior date is preferred, whether it apply to the
allowance or cancellation of the contract.

A case is put in the Jama Kubeer, on the authority of
Moohummud, which may serve to illustrate some of these

* This is section iv. in the original.
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rules. A person sold a slave for a thousand dirkems, on con-
dition that he should have an option for three days, and
the purchaser took possession. The period having expired,
one of the parties, it matters not which, declared that the
slave had died within the period, and that the sale was
dissolved, and the value of the slave obligatory on the
purchaser; while the other answered, “ Nay, but the
slave is still alive, and has absconded.” In such circum-
stances, the word'of the latter is to be preferred; and if
both the parties adduce evidence, his evidence is entitled
to preference also. If the parties agree as to the death of
the slave, but one of them alleges that it occurred within
the three days, while the other insists that its occurrence
took place after their expiration, the word of the former,
and the evidence of the latter, is to be preferred. If they
should further agree as to the slave having died after the
expiration of the three days, and in the possession of the
purchaser, but differ as to the cancellation or allowance of
the sale; one adducing evidence that the seller dissolved
the sale within the three days, and the other, that he
allowed it, the evidence of the former is to be preferred:
but it has been said, that though this would be agreeable
to analogy, yet that, on a favourable construction, pre-
ference is given to the evidence of him who claims con-
firmation of the sale. If they should agree as to the
death of the slave within the three days, and the. other
circumstances of the case were the same as last stated, the
evidence of the party claiming allowance of the sale would
be preferred. And if one of the parties should maintain
that the death occurred after the three days, but that the
seller had allowed the sale previously to their expiration,
while the other maintains the occurrence of the death
within the three days, and previous dissolution by the
seller, the word of the claimant of dissolution, and the
evidence of the other party, is to be preferred. While, if
one of them should maintain that the death occurred after
the three days, and that the seller dissolved the sale within
the period, but the other, that the slave died within the
period, and that the seller had previously allowed the sale,
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the word of the claimant of dissolution, and the evidence
of his adversary, would be preferred.

*When a person has purchased a thing with an option
for three days, and having taken possession comes back
to restore it in right of the option, and the seller denies
that it is the article which he sold, the word of the pur-

chaser, with his oath, are entitled to preference. But if spplies-

the thing had never passed into the possession of the
purchaser, and he should afterwards wish to confirm the
contract with regard to some specific article still in the
geller’s hands, though there is no distinct authority in any
of the books applicable to the case, it seems more proper
that in such circumstances the word of the seller should
be preferred. If, on the other hand, the option were
to the seller, and the thing sold, having passed into the
possession of the purchaser, should be returned by him
during the period of option, and the other should insist
that the returned article was not the one which he sold
and the purchaser took possession of, the purchaser main-
taining that it was, the word of the purchaser, with his
oath, would be entitled to preference. While, if the
article had not passed into the purchaser’s possession, and
the seller should desire to make the sale obligatory, with
regard to a particular article, which the other declares he
never bought, here also the word and oath of the pur-
chaser are preferred.

* The remainder of this section is taken from section vii. of the
original, page 76.
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CHAPTER VIL

OPTION OF INSPECTION.*

SecTtION 1.

Of its Establishment and Legal Effect.

Purchase of A PERSON may lawfully purchase a thing which he has

an unseen
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lawfal, but
lubject to
option,

“Seller’s
option as to
the price.

Condition
of pur-
chaser's
option.

not seen, but when he does 8o he has an option on seeing
the thing, and may either take it at the full price, or
reject it, whether it correspond with the description given
of it to him or not. This option arises from the contract
itself, and does not depend on any stipulation. It does not
prevent the establishment of a right of property in the
things exchanged, though it prevents such right from being
conclusive ; and it cannot be extinguished before in-
spection even by express acquiescence. Insomuch that,
though a sale may be cancelled before inspection, according
to all our lawyers, it cannot be lawfully confirmed before
inspection; and if so confirmed, the purchaser’s option
would remain exactly as before; so that on seeing the
thing he would still have the power of allowing or re-
Jjecting the sale. .

As the purchaser has an option on inspection of the
thing sold, so also has the seller the like option with regard
to the price, when it is something specific.

It is a necessary condition to the establishment of this
option in the purchaser, that the thing sold be such as can
be particularised by specification, and also that it be

* Arab. Khiyar-oor-Rooyut. This option is founded on a saying of
the Prophet, viz, “ He who purchases a thing that he has not seen,
has an option when he sees it."— Hidayah, vol. iii. p. 52.
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actually specified. = Hence the option cannot, in any
case, apply to dirkems or deenars; but it is applicable to
commodities estimated by weight or measurement of
capacity, when distinctly specified; and also to pieces or
vessels of gold or silver. When a person is entitled to
any property undeterminately under the obligation of
another, such as the goods advanced for in a sulum con-
tract, the option of inspection is not applicable. Nor
does it apply to any commodities estimated by weight or
measurement of capacity, when not distinctly specified.

This option is established in all contracts that are can-
celled by restitution, such as lease, composition for a claim
to property, partition, purchase, and the like; but it is
not established in contracts that are not cancelled by resti-
tution, such as Mukr, Khoola,* the composition for blood,
and the like, where the thing to be restored after cancel-
lation is ensured for itself,+ and not for what is opposed
to it.

It would seem that the option of inspection, as well as
the option of defect, hereafter to be explained, may be
established with regard to a defective sale.

There is a difference of opinion among the learned as to
the option of inspection being absolute, or limited to a
particular time. Some think that it is restricted to the
time when cancellation of the contract first becomes
possible after inspection of the thing sold, and that if the
contract is not then cancelled, the option of inspection falls
to the ground, without any confirmation of the sale, either
expressly or by implication. But the better opinion seems
to be that it is not restricted in point of time, and that it
remains in force until something takes place to render it
void, and that the seller cannot call upon the purchaser for
the price until his option is extinguished.

The option of inspection does not descend to heirs, so

* These terms are explained, page 22.

t That is, the holder is responsible for the identical thing, which
must be restored if in existence, or for its value in the event of
loss.
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that if the purchaser should die before inspection, his heir
has not the power of returning the article purchased.

If a person sell a thing which he has not seen, as, for
instance, if he inherit something and sell before seeing it,
he has no option according to Aboo Huneefa. But if
he sell one specific thing for another specific thing which
he has not seen, and also for an obligation,* he may, on
seeing the specific part of the consideration, cancel the
sale in proportion to it, but no farther, because the option
of inspection is not applicable to obligations.

When a person purchases a thing which he had pre-
viously seen, he has still an option if it have undergone
any change; but otherwise he has no option, unless he
weré ignorant at the time of the contract that he had
previously seen it. If the parties differ as to the fact of a
change, the purchaser maintaining and the seller denying
it, the word of the latter, with his oath, are to be preferred,
and the burden of proof is on the former. This is true
when the interval since the purchaser’s inspection is so
short that a change could hardly have taken place within
the period; but if the interval be long, as if the pur-
chaser had seen a female slave in her youth, and should
purchase her twenty years after, and the seller insist that
she had not changed, the word of the purchaser would be
entitled to preference. If they differ as to the fact of
inspection at the time of purchase, the seller maintaining,
and the purchaser denying it, the word and oath of the
purchaser are to be preferred. If the difference be as to
the identity of the article returned, the seller saying that
it is not the one he sold, while the purchaser insists that it
is, the word of the latter is also preferred. And, in like
manner, in every other case where the contract can be
cancelled by the word of the purchaser alone, without the
oconsent of the seller, or decree of & judge; but whenever
such consent or decree is necessary to the cancellation,
preference is given to the word of the seller, as, for
instance, in all cases of return by reason of defect.

* Arab. deyn, see note, page 7.
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When a person purchases a thing which he has already
seen, but is ignorant of the fact at the time of sale, as,
for instance, a piece of cloth which he had seen in the
hands of a party, who afterwards covers it up in a towel
and sells it to him; or a slave girl who is afterwards sold
with her face covered, the purchaser being ignorant that
the cloth and the slave are the same which he had
previously seen, he has an option on their being exposed
to his view. And if one should purchase a large leathern
bag of water, he has an option on seeing the contents, for
waters differ in their qualities, some being better than
others.

The option of inspection prevents the completion of the
bargain, as already observed of the option by stipulation,
Hence, if a person purchase a package of Zutee cloths,
and without seeing take possession of them, and one of the
pieces then happens to sustain damage, he is precluded
from returning any of them under his option of inspection ;
and if a contract be allowed as to part of the thing sold
without the rest, as, for instance, if one should purchase
two pieces of cloth, or two slaves, or the like, and see them
after taking possession, and then declare with regard to
one of them, *“ I am content with this,” it would not be
lawful, and his option would still remain as before. Ifa
person purchase two things and inspect them, and then
take possession of one of them, that would be sufficient
assent as to both, according to Aboo Huneefa, though
the inspection of one is not sufficient for both; or
if two persons, having purchased a thing which neither
of them had seen, should take possession, and then in-
spect it, whereupon one is satisfied, but the other wishes
to cancel the sale, it could not, according to Aboo
Huneefa, be cancelled without their joint agreement to
that effect. So, also, if the case were reversed, and there
were two sellers and one purchaser, the option being with
the former, and one of them should wish to cancel the
sale, and the other to confirm, their joint agreement
would be necessary to its confirmation. A person haying
seen one of two pieces of cloth purchases them both, and
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then sees the other; he has still the option of rejecting
or taking both; and if two persons should purchase a
female slave that had already been seen by one of them,
and both take possession, whereupon she is seen by the
other who had not previously seen her, and they then agree
on returning her, it is lawful for them to do so. And
if the one who had first seen her should declare his
contentment with the sale before her rejection by the
other, the latter would still have the right to return
her, the confirmation by one being no more than his
inspection.

Rejection under an option of inspection, whether before
or after possession, is cancellation of the sale, and does not
require the decree of a judge, nor the assent of the seller,
and the cancellation is effected by the mere words, “I have
rejected;” except that, according to Aboo Huneefa and
Moohummud, the knowledge of the seller is requisite to the
validity of the reversal. All are agreed that assent to the
sale is valid, whether the seller be present or not. Assent
is of two kinds, express or implied; express, as if the
purchaser should say after inspection, “I am content,” or,
“ have approved ;” and implied, when the purchaser, after
purchase, inspects and then takes possession of the thing
sold. If the purchaser should first take possession, and
then inspect the thing, his option remains entire until he
actually affirm the sale, or acts in a manner that indicates
his assent to it.

The option of inspection is extinguished by every act
of ownership over the thing purchased, or injury to it,
which would have the effect of extinguishing the option
by stipulation. Hence, if the act be such as does not
admit of being reversed after it has taken place, as manu-
mission, or fudbeer,* or such as induces a right to a third
party, as an absolute sale, pledge, or lease, it extinguishes
the option, whether the act take place before or after
inspection; and if the purchaser of a thing should sell
it before inspection, but after taking possession of it, and

* See anle, note, page 28.
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the thing be subsequently returned to him on account of
a defect under the decree of a judge, or if any other act
of ownership by a purchaser be entirely cancelled, as,
for instance, a pledge by its redemption, or a lease by
expiration of its term, his option of inspection does not
revive. But if the act do not involve the right of a third
party, as a re-sale with a stipulation of option to the
" purchaser himself, or a gift without delivery, or a mere
exposal of the thing to sale, his first option is not invali-
dated unless the act take place after inspection; and
the exposal to sale of only part of the purchased article,
though after inspection, would not invalidate the option,
according to Aboo Yoosuf, whose opinion on the point is
preferred to that of Moohummud. But a re-sale, with
an option to the new purchaser, or a gift or invalid sale
with delivery, though before inspection, would have the
effect of extinguishing the original option. And if part
of the thing purchased should perish, or if it should
receive any damage or accession, whether united or sepa-
rate, in the hands of the purchaser, his option would also
become void.

If a person purchase a house which he has not seen,
and another contiguous to it is sold, which he takes under
a claim of pre-emption, this does not invalidate his right
of option with regard to the first.

When a person having purchased a thing, and carried
it to his own house, wishes to return it on account of a
defect, or by virtue of an option by stipulation, or for
want of inspection, he must return it to the place of
contract, otherwise it is no return, whether the value of
the thing be improved or deteriorated thereby; and the
trouble of returning it is incumbent on the purchaser.

If a person purchase land, and grant permission to the
cultivators to sow it, and they do so, his option is at
an end, their act by his direction being the same as his
own. And though there be cultivators already on the
land, and they should sow it without his interference, if
he then, on inspecting the land, desire to return it
under his option, he is not at liberty to do so. But the
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mere letting of the land before seeing it, for the purpose of
being sown, does not extinguish his option till the sowing
actually take place.

A person purchases a mansion in another town, the
seller saying to the purchaser, “ I have delivered it to
you;” but the purchaser refuses to pay the price for want
of inspection and actual delivery, he is entitled to return
the mansion under his option for the first cause; but if’
he wish to retain it, the seller should be directed to accom-
pany him to the city where the mansion is situated, or to
send an agent with him to receive the price, and give
actual delivery of the mansion.

A wound received by a slave, and carnal intercourse
with a female slave, while in the possession of the pur-
chaser, and whether the wound be inflicted by the pur-
chaser or a stranger, or the intercourse be had unlawfully
or by mistake, and by the purchaser or a stranger, prevent
the return of the slave under an option of inspection,
without the consent of the seller; and the effect is the
same if a female slave give birth to a child while in
the possession of the purchaser, and whether the child live
ordie. But if the subject be a beast of burden or a sheep,
and it produces a young one, it is only in the event of the
young one living, or being killed by the purchaser or
another, that the right of returning it would be lost; for
if the young one should die a natural death the purchaser
would retain his right of returning its mother under his
option of inspection. 4

If a slave should fever, and the fever leave him, the
purchaser has his option on seeing him. And in case of dis~
pute between the parties, and the matter being carried
before the Kazee, if the fever be still on the slave the
option ought to be cancelled, and the sale confirmed.
Though the slave should subsequently recover, the pur-
chaser cannot return him after the decree of the Kazee.
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SecTiON II.

Of the circumstances in whick Inspection of a part is equivalent
to Inspection of the whole in extinguishing an Option.

The general principle on this head is, that when the
part which has not been seen is an appendage to that
which has been seen, the purchaser has no option with
regard to the former; but when the unseen is itself the
original or principal part of the thing purchased, then it
is to be considered, whether the inspection of what has
been seen be or be not a sufficient indication of the
condition of the unseen. And if it be so the option is
void, while if it be not so the option remains subsisting.

‘When a slave, whether male or female,is the subject
of sale, and the purchaser has seen the face and is satisfied,
his option is at an end; and sight of the greater part of
the face is in this respect the same as if the whole were
seen; but the sight of the whole body without the face
is not sufficient to extinguish the purchaser’s option, when
any of the race of Adam is the subject of the contract.

With respect to a horse, mule, ass, or the like, in-
spection of the face is not enough; and the purchaser’s
option remains until he has seen the face and the hinder
part. Professional persons, and such as have skill in
cattle, are said to consider that inspection of the legs
is also necessary, and a condition of the extinction of
option. Sight of the hoof, forehead, and tail alone, are
clearly not sufficient.

If a sheep be purchased for breeding, the udder and
whole body must be seen; and a sheep purchased for its
flesh must be handled, so that if only seen from a distance
the purchaser’s option remains. When a milch cow or
camel is purchased, and the whole body is seen without
the udder, the purchaser has still an option. Articles of
food must be tasted, and odoriferous things must be smelt;
and of drums for war, the sound must be heard; and if
things to be tasted are tasted at night, though not seen,
the option is extinguished.
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If the thing sold be moveable, but not an animal, and
the purchaser’s object had reference to some part of it
in particular, that part must be seen in order to extin-
guish his option ; but if there be nothing of that descrip-
tion, then the sight of any part of it when he is satisfied is
sufficient to extinguish his option with regard to the
remainder, provided it is found to correspond in quality
with the portion he has seen ; if it be different he has an
option. When the subject of sale is a single piece of
cloth folded up, and the purchaser has seen only the out-
side, his option is not extinguished until he has seen what
is within also. It has been said with regard to a bed, that
the whole of it must be seen; and with respect to a stuffed
pillow, or cushion, if it be stuffed with the usual mate-
rials, the sight of the outside is sufficient to negative the
purchaser’s option; but if the stuffing be different to
what is usual, the option remains.

‘When a person purchases two boots or two shoes, or
two leaves of a door, and sees only one of them, he has
an option on the other being exposed to his view. And
if one purchase oil in a bottle, and see the bottle, but
neglect to pour out some of the oil on the palm of his hand
or finger, this is no sufficient inspection, according to
Aboo Huneefa. Nor is it enough to see the thing pur-
chased through a piece of glass, nor reflected in a mirror
or reservoir of water. And if fish in the water that can
be taken without fishing for them be purchased, and then
seen while still in the water, option is not extinguished ;
but inspection of a thing through a fine veil is accounted
sufficient.

With regard to immoveable estate, when the pur-
chaser of a mansion sees the outside of it, and is content,
his option is at an end; but if there be buildings within the
circuit of the mansion, the interior of them must be seen also.
So that if the mansion should contain summer and winter
apartments, it is essential that these, as well as the suhn,
or court of the mansion, should be seen. But inspection
of the kitchen, privy, or the upper part of the house is not
requisite, except in some cities like Samarkand, where the
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purchaser of a house has usually a view to the upper story.
Some persons, however, maintain that inspection of the
whole house is in all cases necessary; and this opinion
appears more probable, and agreeable to analogy.

In the purchase of a granary, it is sufficient if the
outer wall be seen; and in the purchase of vines, or other
trees, the sight of their tops is enough: so that if the
purchaser be satisfied, his option of inspection no longer
remains. Of a garden, the outside and inside must both
be seen.

When the subject of sale is something estimated by
weight or measurement of capacity, and part of it only is
seen at the time of purchase, then, if the whole be in one
vessel, the purchaser has no further option, unless the
remainder differ from what was exposed to his view. In
the event of such difference, he has an option; but it is
on account of the defect, not for want of sufficient in-
spection. And though the articles be in different vessels,
yet if the whole be of the same kind and quality, the
purchaser has no option according to the learned men of
Irak, whose opinion is most approved; but if they should
be of different kinds, or of the same kind and different
qualities, the purchaser would retain his option without
any difference of opinion.

‘When the things sold are articles of tale, the unities of
which differ considerably from each other, as pieces of
cloth contained in a leathern bag, or melons in a basket,
each one must be seen; and when a part only is seen, the
purchaser has an option as to the remainder; but if he
desire to reject, he must reject the whole. In articles of
tale the unities of which are nearly alike, as walnuts or
eggs, inspection of part is sufficient, when the remainder
is of the same or superior quality; and where inferior,
and the purchaser avails himself of his option by returning
them, he must return the whole.

In all the above cases, in the event of any dispute
between the parties as to the quality of the remainder of
the articles, the purchaser insisting that they are of a
different quality from the portion seen, and the seller
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retorting that they are of the same quality, the word and
oath of the latter are to be preferred, and the burden of
proof is on the former.

‘When the things purchased are covered with earth, as
onions, garlic, and carrots, inspection of part is not suffi-
cient, according to Aboo Huneefa, and the purchaser’s option
remains till he has seen the whole; but, according to both
the disciples, when a part is dug up that may serve as a
sample of the whole, and the purchaser is satisfied, his
option is extinguished. It is generally admitted, how-
ever, that this case is not reported in the Zahir Rewayut,
and it is stated in the .Amalee of Aboo Yoosuf, that
he made the following distinctions in cases of this de-
scription :—Thus, if the things when dug up be estimable
by weight or measurement of capacity, and the seller digs
up a part, or the purchaser does so with his permission,
then, if the portion dug up be a quantity sufficient to be
estimated by the measure or weight in use for such things,
and the purchaser sees such portion and is satisfied, the
sale is binding as to the whole when the remainder is found
to correspond. If, again, the portion dug up be too small
to be so estimated, the purchaser’s option remains, that is,
if he had the seller’s permission for digging, or the seller
had dug up the portion himself; but if the purchaser
should dig without the permission of the seller, and the
portion dug up be anything having price, the sale is
binding on him as to the whole, whether he be satisfied
or not; and though less should be found in another part
of the land, or nothing should be found at all. If, how-
ever, what is dug up be 80 small in quantity as to have no
price, the purchaser’s option is not extinguished. In all
these cases the Fufwah is in accordance with the opinion
of Aboo Yoosuf. When the articles concealed by the
earth are such as when dug up are sold by tale, as radishes,
for instance, and part only is seen by the purchaser, his
option is not extinguished as to the remainder, provided
the digging were by the seller, or with his ¢onsent ; but if
the purchaser should dig without his consent, and what is
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dug up be of some price, his option is extinguished as to
the remainder; all this also is approved.

All the above cases are on the supposition that the
thing concealed is known to exist in the earth. If, then,
the sale should take place before vegetation, or after
vegetation may have actually taken place in the earth, but
while the fact is still unknown, the sale is not lawful, or
if something which may be in actual existence in the
earth be sold, as onions, and the seller were to pull up
some from one place, saying, “I sell to you on condition
that what is contained in the whole ground is like this, on
the average,” the sale would not be lawful.

The following case is given on the authority of Moo-
hummud. A person purchased ten jureebs* of carrots in
the ground, and taking possession of the ground sent his
servant to dig up the carrots; he dug up the whole, and
brought them to his master. Moohummud being asked
whether the master had any option of inspection, answered
in the affirmative; and it being observed that the seller
would sustain a loss of one-third by the digging up,
replied, that notwithstanding the loss, the purchaser was
entitled to the option. ,

If, in a sale of carrots, neither of the parties should be
willing to dig, the seller for fear that the purchaser may
not be satisfied, and that he will therefore have to bear
the loss, and the purchaser, for fear that the articles may
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not be good, and that he will not have the power of to dis-

returning them, either of the parties may lawfully take
the initiative, and if neither will do so the judge should
cancel the sale.

* The jureeb is an area of 60 by 60 zira, each zira being seven
kubza (hands), which was one kubza more than the ordinary zira.—
Fut. Alumgeeree, vol. ii. page 339. The zira, or cubit, is the length
from the elbow to the extremity of the middle finger of a man’s arm.
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SecTtioN III.

Of Purchase by a blind Man, an Agent, or Messenger,

Sale and purchase by a blind man are lawful according
to our three doctors; and he has an option when he pur-
chases, but not when he sells. Turning over and feeling
are to him instead of sight in matters within the cog-
nizance of touch, and smelling and tasting when the
things relate to these senses respectively. Description is
not an essential condition, according to the most authentic
reports. When the thing sold is cloth, a description of
its length, breadth, and degree of excellence, are necessary
in addition to handling; and feeling and description are
also both required with regard to wheat. Description
alone is sufficient with regard to fruit on the tops of trees,
according to the most authentic reports. A blind man’s
option is not extinguished with regard to immoveable
estate until it is described to him; and the rule is the
same with regard to cattle, slaves, trees, and everything
else which cannot be sufficiently known by touch, smell,
or taste.

When a blind man has had these means of cognizance
before a contract, they aré equally effectual, and he has
no option. If a blind man, to whom a thing has been
described, and who has expressed his satisfaction with it,
should recover his sight, his option does not return; and
when a person in the enjoyment of his sight makes a
purchase, and then becomes blind, his option is transferred
from sight to description; but if a blind man should say
before the description, “ I am satisfied,” his option would
not be extinguished.

A purchaser may appoint or employ an agent, or mes-
senger, to take possession on his behalf of his purchase by
such forms as these, “ Be my agent¥ in taking possession
of the thing sold,” or, *“I have appointed you to take
possession of it, or, * Be messengert on my behalf in taking

* Arab. vukeel. t Arab. russool.
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possession,” or, “ I have directed or sent you to take
possession. If an agen}. so appointed should take pos- Effect of
session after seeing the article, the purchaser has mno b“;‘m"
power to reject it, according to Aboo Huneefa; but he

would, according to the same authority, if a mere mes-

senger had seen and then taken possession of the article.

The two disciples, however, reject this distinction, and
consider that the purchaser retains his option in both

cases, and may either reject or keep the article according

to his pleasure.

With regard to an agent for purchase, all are agreed Efect of
that inspection by him is like inspection by the principal “"P”:':;t
himself, who, therefore, when he sees the article, has not or mu-
the power to reject it; and it is likewise agreed that a l,loy,d“,
messenger employed to purchase has not the power of Ppurchase,
extinguishing his employer’s option, and that inspection by
him is not like inspection by the principal.

‘When a person employs an agent or a messenger or onlyto
before purchase to look at an article, and then purchases
it himself, he has his option of inspection. And when an
agent for purchase purchases a thing which his principal
had previously seen, the agent being ignorant of the fact,
he has an option of inspection, that is, when he was not
appointed to purchase a specific thing. But if appointed
to purchase a specific thing which the principal had pre-
viously seen, though the agent had not seen it, he would
have no option of inspection.



17
: i

1bﬂm
q)pliuble

8 THE MOOHUMMUDAN LAW OF SALE.

CHAPTER VIIL

OPTION OF DEFECT.

SecTION 1.

Of the establishment of the Option, its effect and conditions, and
of knowing and distinguisking defects.

THis option, like the last, is established without stipu-
lation. When a person purchases a thing with a defect
of which he had no knowledge at or previous to the sale,
whether the defect be trivial or flagrant, provided that
it cannot be easily removed, he has an option, and may
either retain the article at its full price or reject it; but he
cannot retain it, and seek compensation for the defect.
If he become acquainted with the defect before possession,
he may cancel the sale and reject the purchased article,
without the consent of the seller, or the intervention of
a judge; but after possession the contract cannot be can-
celled, except by consent or a decree. When the article
is rejected with the seller’s consent, the contract, though
cancelled as regards him and the purchaser, is subsisting
so far as the rights of third parties are concerned; but
when rejected under the decree of a judge, the contract
is cancelled as regards the parties themselves and all
others.

Every contract that is cancelled by restitution, and
when the thing to be restored, after cancellation, is
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ensured for what is opposed to it,* may be cancelled for
any defect, whether slight or flagrant; while contracts
which are not cancelled by restitution, and where the
thing to be restored after cancellation is ensured for
itself, and not for what is opposed to it, such as Muhr,
the exchange for Khoola, and Kisas, or retaliation, can be
cancelled only where the defect is flagrant. It should be
observed, however, with regard to Muhr, that where
the things of which it is composed are not such as are
estimated by weight or measure of capacity, they may be
rejected for a slight defect.

When two valuators agree about the value of a thing
in its perfect condition, and also agree that in its present
condition it is below that value, the defect is said to be
flagrant ; but where, on the other hand, ome of them
insists that the thing is still worth what the other alleges
to be its full value in a perfect state, though he maintains
its present worth to be somewhat less, the defect is said to
be slight or trivial.

Notwithstanding the option for defect, there is & pre-
sent though not conclusive establishment of property in
the purchaser, and his option descends to heirs, and is not
restricted as to time.

The following conditions are required to the establish-
ment of this option. First, the existence of the defect at
the time of sale, or subsequently to it, but before delivery.
Secondly, its existence with the purchaser after he has
taken possession of the thing sold ; for its existence with
the seller alone is not sufficient to establish the right of
return in all cases. Thirdly, ignorance on the part of the
purchaser, at and previous to the sale, of the existence of
the defect; for if he knew it at either time he has no
option. Fourthly, the absence of any stipulation for
waiving, or releasing the seller from liability for defects
in the thing sold; for if there be any condition to that
effect the purchaser has no option. And lastly, with
regard to the three following defects, absconding, theft,

® That is, the holder, in the event of its loss, loses his right to what
is opposed to it.
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and incontinence of urine in bed, which are peculiar to
slaves, understanding, and unity or sameness of state, are
necessary conditions.

According to Koodooree, everything that induces an
abatement of price in the thing sold according to the
custom of merchants, is a defect; and to determine what
is or is not a defect in a particular case, reference is to be
made to persons of experience, that is merchants, and
workmen, where the thing sold is a manufactured article.

In slaves, not only disease, and the various infirmities to
which man is Liable, but almost every departure from the
ordinary state of humanity, is accounted a defect. Thus,
to be blind, or one-eyed, or deaf, or dumb, or to squint,
or have more or less than the usual number of fingers,
are all defects in slaves, whether male or female. To
have a fetid breath, or unpleasant odour from the person,
are defects in a female but not in a male slave, unless so
excessive as to be evidence of internal disease. The loss
of a tooth, and black or green teeth, are defects in both;
but accounts differ as to yellow teeth, whether they are
to be considered a defect or not. Being left-handed is a
defect when it amounts to an incapacity of using the
right hand; but not when it is slight, and the person is
more properly to be considered ambi dezter. So also to
be weaksighted, or have the toes turned in, or be bow-
legged, or wide and straddling between the feet, or to have
the hair of the head or body partly white and partly
black, are all defects. A colour of the hair between
yellow and red is accounted a defect in Turkish and Indian
women ; but not in Greek and Sclavonian, for it is the
general colour of the hair in these races. Of hair, in
general, black is the prevailing colour, and any other may
be a defect when it is so considered by merchants, and
detracts from the price.

In a female slave, any malformation of the generative
organs is a defect. So also stoppage of the courses in
a female who has attained the age of puberty, which, in
this case, is considered to be seventeen years, And if a
person should purchase a slave who has borne a child
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while in the possession of the seller, or another party, and
the purchaser was ignorant of the fact, he may, on be-
coming acquainted with it, return the slave, according
to a report which is considered authentic, and has been
adopted for the Futwa. But the mere fact of production
is not accounted a defect in the lower animals, unless
it have occasioned some injury. Pregnancy is also a
defect in a female slave. So also is fornication, whether
it be more or less; but in a male slave it is a defect only
when excessive, so as to interfere with his service to his
master. It is also a defect in a male slave, if he bear
the mark of the Audd or specific punishment for that
offence ; and even to be illegitimate®* is a defect in &
female slave, but not in a male. There is this difference
between fornication and other defects in a female slave,
that, while the others must return or shew themselves in
the possession of the purchaser, it is sufficient with re-
gard to this, that the slave, if of mature age, was once
guilty of it while in the possession of the seller, and the
repetition of the offence in the possession of the pur-
chaser is not necessary to entitle him to reject her.
Impotence, and being an eunuch, are defects in a male
slave : and if a person purchase a slave on condition of his
being an eunuch, but find him otherwise, he cannot return
him ; though if he should purchase him on condition of
being entire, and find him an eunuch, he has the right to
return him. Wine drinking, when carried to an injurious
excess, debt (unless paid or released), and responsibility
incurred for an offence, are defects in slaves, whether male
or female ; but with regard to the last defect, it is to be un-
derstood of an offence committed by the slave between the
date of contract and delivery ; for of offences committed pre-
viously to the contract, the seller adopts the responsibility by
the act of sale, and may, by paying the proper compensation,
prevent the purchaser’s right to return the slave. Some

* Legitimacy, by the Moohummudan law, is not confined to per-
sons born in marriage, but extends to the children of female slaves,
acknowledged by their masters. See note, page 17.

In males.
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kinds of gambling are accounted defectsin a slave, as gamb-
ling at draughts, chess, or the like; and if a purchased slave
be a gambler of this description, he may be returned ; but
not so where he gambles only for nuts or melons, which is
not usually considered a blemish. To be of any other re-
Ligion than the Mussulman is a defect in a slave; and if a
slave be purchased on condition of being an infidel, he can~
not be returned because he proves to be a Mussulman,
though he may be returned in the converse of the case,
when purchased on condition of being & Mussulman but
proving to be an infidel. So, also, when a slave is pur-
chased on condition of being a Christian but proves to be a
Mussulman, the purchaser has no option.

Absconding, theft, and incontinence of urine in bed, are
not defects in a child without understanding; and the test
of understanding in this respect is ability to feed himself
and put on his clothes. Unity of condition is also ne-

to establish the purchaser’s right of rejection.
Thus, if the defect had appeared in childhood, while the
glave was in the seller’s possession, and should {again
exhibit itself in the purchaser’s possession while the slave
is still a child, or if at both the times the slave were of
mature age, the purchaser would have the right of return;
but if the slave were a child in the first instance, and the
defect did not again exhibit itself till he had passed the age
of childhood, the purchaser would not have the power of
returning him.

‘When a slave conceals himself, or is absent from his
master contrary to orders, he is said to abscond ; and
absconding, without any actual travel or journey, is a
defect according to all our doctors. When a slave
absconds from his master, or any person with whom he
was on lease, or loan, or deposit, and goes out of the city,
it is a defect by general agreement ; but where he does not
leave the city, opinions differ ; according to what is most
likely to be correct, it is a defect if the city be large, like
Cairo, but not so if it be so small that neither houses nor
inhabitants are concealed in it. Going from a village to
the town, and vice versd, are absconding; but it is not
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absconding where a slave leaves an usurper to go back to
his master. If, however, he leave the usurper, and neither
return to him nor go to his master, knowing his residence,
and being able to go to it, it is accounted a defect.

Theft is & defect though to an amount less than ten
dirhems ;* and there is no difference whether it be from the
slave’s master or another person, except in the article of
eatables, the theft of which from a master, to eat, is not
accounted a defect; but the theft of eatables from a
master, to sell, or from another person for any purpose, is
a defect. Digging or breaking into a house, though
nothing be abstracted, is a defect.

Madness in childhood is a defect for ever; that is, if a
slave be mad while a child, in the possession of the seller,
and madness should again exhibit itself in the possession of
the purchaser, whether the slave be yet a child, or be full
grown at the time of its reappearance, he may be returned
for the defect; but it is necessary that the madness should
reappear in the possession of the purchaser, and continue
for more than a day and a night, otherwise it is no
defect.

Marriage in a slave, male or female, is a defect, but it is
cured by an absolute divorce, previous to rejection by the
purchaser: a revokable divorce, however, is not sufficient
for this purpose. And if a person purchase a female
slave, and find that she is subject to repeated attacks of
pain in the eyes, or toothache, and the complaint is not
new, but of long standing, he may return her on account
of the defect. It would seem that the rule applies also, at
least in the case of toothache, to a male slave; while
with regard to a female, even a difference of colour in the
eyes is accounted a defect. If a person should purchase a
female slave on condition of her being beautiful, and find
that she is ugly, he is entitled to return her; but not so if
the condition be that she shall be little, and he find that
she has arrived at puberty. To eat much is a defect in a

_ * This is the lowest value for which amputation of the hand can be
inflicted. . )

Madness.

pains.



Defects in

In an ass.

A cock.

‘104 THE MOOHUMMUDAN LAW OF SALE.

female elave, but not in a male: to eat little is a defect in
neither.

A person purchases a female slave having a scar, which
he does not know to be a defect, but afterwards discovers
that it is 80; he may return her. Or, as the case is put
more fully in another authority ;* a person wishing to pur-
chase a slave sees a scar upon her, but does not know that
it is a defect: he afterwards finds that it is so, and is
entitled to return her, because the matter is one on which
men may reasonably doubt, and his taking her does not
necessarily argue contentment with the defect. The
general rule with regard to scars seems to be, that if the
defect be manifest, not concealed from men, the pur-
chaser has not the power of rejection, but if it be not a
manifest defect, he has such power.

+ In cattle, it is a defect to eat little, though not 80 in
the human race ; and to eat much, even to excess, is not a
defect in the former.

In an ass, it is a defect not to bray: but he cannot be
returned for being slow in his paces, unless swiftness were
made a condition of the purchase.

If a cow does not give milk, and cows like her are pur-
chased for their milk, she may be returned by the pur-
chaser; but not so if her like are purchased for their
flesh; and it is also a defect in a cow if shehasstnck of
selzmg her udder and pressing out the milk.

It is a defect in a cock to crow at unseasonable times,
and he may be returned for it. And to be maimed of an
ear is a defect in a sheep, for which it may be returned if
it were purchased for sacrifice ; and the rule is the same
with regard to all other blemishes that prevent sacrifice.

In horses, swellings, tumours, and excrescences about
the feet, pasterns, and hoofs, are defects; so, also, to be
wide between the thighs, while the feet approach closely
together, or to be stubborn, standing still, and not willing
to be led, or refractory, not standing under or obeying the

* The Futawa of Kazee Khan, MS.
t The remainder of this section is taken from section ii. of the
original.




OPTION OF DEFECT. 105

bridle, and to have a trick of drawing away the head from
the halter or reins, though tied upon it, or even of
moistening the nose-bag in which provender is put with
water flowing from the mouth, are all defects, provided,
however, with regard to the last, that it be such as to
diminish the price.

Tusreea, or tying up the udder of an animal that the
milk may collect in it, is not a defect which entitles a pur-
chaser to return her. Nor, if a seller should blacken the
fingers of his slave and place him at a desk, that a
purchaser may suppose him to be a writer, or dress him so
that he may pass for a baker, does this in either case give
the purchaser a power of cancelling the contract.*

Tusrees.

If a person purchase a pair of boots, and find them too Boots

tight for his feet, he may return them, provided he bought
them for his own use. When purchased not expressly
for that purpose, but generally, opinions differ as to his
right to return them, some judges having decided for the
right, and others against it.

When a person purchases a polluted garment, not
knowing it to be so, but afterwards comes to the know-
ledge of the fact, he is not entitled to return it, according
to the most approved decisions, if it can be washed with-
out injury; but if there be oil in the garment it is a
defect, as the stain of oil can seldom be entirely removed.

If a person purchase wheat distinctly pointed out, and
afterwards find it to be bad, he has no right to return it on
account of the defect. So, also, in the case of a silver
vessel distinctly specified, which is found to be bad, pro-
vided the badness be other than an adulteration of the
metal, or a fracture of the vessel, there is no right of
return; and generally with regard to articles estimated by
measure of capacity or weight, badness of quality is not a
defect of which a purchaser can avail himself. But if
-wheat be actually infested by weevils, or rotten, it may
be returned. A person purchases five hundred Aufeezes+t

* These are more properly fraudulent devices than defects.
t The kufeez is & measure of about 19 Ib.—Galloway on the Law
and Constitution of India, p. 111.
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of wheat which is found to contain earth: if the earth
be like that what is usual in the like quantity of wheat,
and would not generally be considered a defect, he is neither
entitled to return the wheat, nor to claim compensation for
the loss; but if the earth be not like what is usual in such
wheat, and would generally be considered a defect, he is
entitled to return the whole, but he cannot separate the
earth from the wheat and keep the latter, claiming a pro-
portionate abatement from the price. If, however, he
should have actually made the separation, and have con-
ducted the operation with such care that nothing has been
lost in winnowing, so that if the wheat and earth were
again mixed together they would still amount to the
original measure, in that case he may insist on returning
the whole ; but otherwise he is not entitled to do so, but
he may claim compensation for the defect, that is for the
loss on the wheat.

The same rules apply to sesame, and other grain, when
found to contain earth. In like manner, when oil is found
to be mixed with black viscous mud, the purchaser cannot
insist on returning the mud alone; but if tin or lead be
found in musk, the purchaser is entitled to separate them,
and return the former by itself, however small or great the
quantity may be. Aboo Yoosuf has laid down the follow-
ing general principle for this class of cases, which has
been adopted by many learned men; viz., that whatever
may be neglected in a small quantity, is not to be sepa-
rated when the quantity is great, as earth in the above
examples, and that whatever may not be neglected in a
small quantity, like tin or lead in musk, the same may be
separated when the quantity is great.

‘When a quantity of pot herbs is found to contain grass
in the inside, such as is considered to be a defect, it may
be returned. So, also, if a person should buy a basket
or hamper of fruit, and find grass at the bottom, or a
heap of anything, and find moss below, he is entitled to
return it.

A person purchases a book, and finds errors in the
letters, or he purchases it on condition of its being pointed
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according to syntax, and finds that there are errors in the
pointing ; these are defects for which the book may be
returned. So, likewise, if he purchase the book, or
Kooran, on condition of its being complete, and find some
of the verses, or even a single verse, wanting, this also is a
defect for which it may be returned ; and it is stated in
another place, that if a person purchase a book for his son,
and be informed by his teacher that it contains many
errors, and the errors are in the writing, he may return it
and reclaim the price.

It is a defect in a house if the bolt of its lock shoot into
a wall belonging to another party, or if there be a large
hole in the wall, or if one wall be held in partnership with
another person, or a wall be a mass of clay or mortar, and
such as is generally considered to be a defect.

If a man purchase land and find a way in it used by the
public, he may reject the land ; and if one should purchase
a garden and find in it a passage or stream of water
belonging to another person, or that it is full of ant nests,
or cannot be watered without damming up a channel, in
all these cases he is entitled to reject it.

SecTtION IL

Of what prevents, and what does not prevent, a return on

account of defect, and for what defects compensation may,
and for what it may not, be claimed.

It is a general principle, that any exercise of ownership
by a purchaser after knowledge of a defect, annuls his
right to reject the thing sold. Thus, if a person should
purchase a beast of burden, find him to be wounded, and
apply a remedy to the wound, or ride him for any occasion
of his own, he cannot afterwards reject him on account of
the defect. Or if he should ride him, though only to try
his paces, or should put on a garment to ascertain its size,
that is an acquiescence in the defect. But riding a beast
for the purpose of returning or watering him, or pur-
chasing his provender, is not an acquiescence, unless the

A house.

principle.
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animal be over-fatigued by reason of the roughness of the
way or its own weakness. To place on him the provender
of another animal would be an acquiescence. To employ
a slave once, unless against his will, is not acquiescence
in a defect ; but to employ him twice is 0. Nor would a
slight punishment inflicted on a slave by a purchaser, after
discovery of a defect, prevent his rejection, unless it left
a mark ; but if it leave a mark, the purchaser cannot reject
the slave, or even seek compensation for the defect. In-
habiting, or repairing, or demolishing any part of a house
by a purchaser, after discovery of a defect, annuls his
option. If a person should purchase a cow or an ewe, and
after coming to the knowledge of a defect should milk
her, and either drink the milk himself or give it to the
animal’s young one, or should send the young one to her,
it amounts to an acquiescence in the defect; but not so if
the young ome suck its mother without the purchaser’s
intervention. And exposing the thing purchased to sale,
or pledging it, or letting it to hire, after discovery of
a defect, amounts to acquiescence, and debars the pur-
chaser from his right to return the article, or even to
claim compensation for the defect. So, also, making a
gift of it, though without delivery, after discovery of the
defect, would bar his right of rejection.

The acquiescence in a particular defect, implied in the
above cases, does not debar a purchaser from his right
of option on account of another defect which may be
subsequently found in the thing sold. Thus, in the case
first put, though the animal be cured of the wound by the
remedies applied by the purchaser, it may still be rejected
for another defect of which it has not been cured; but a
return of the original defect does not restore the option.
Thus, when a person purchases a female slave having
a whiteness in one of her eyes of which he is not aware,
takes possession of her, and then discovers the blemish,
he is of course extitled to return her; but if he delay to
do so until the whiteness has disappeared, and the eye
regain its lustre, he loses his right, nor does it revive
though the whiteness should return ; but if he find another
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defect in the slave he may reject her. So also'if she had
lost a front tooth, or had a blackness in one of her teeth,
and the purchaser was not aware of the blemish when he
took possession, but afterwards becomes acquainted with
it, and then neglects to take advantage of it until the
tooth grows or the blackness disappears, he loses his right
of option entirely on account of that defect, and does
not regain it though the new tooth should fall out or the
blackness return; but he may reject the slave on account
of any other defect he may find in her.

A person purchases a cow, and having drunk of her
milk becomes acquainted with a defect ; he is prevented
from returning her, but is entitled to compensation
for the defect. In like mamner, one carnally enjoys a
purchased slave, and afterwards becomes cognizant of
a defect, but cannot reject her, though he may claim
compensation for the defect, whether she were a virgin or
not, unless the seller prefer to take her as she is. And
the result is the same if he only kiss or touch her with
desire; but sexual intercourse, or either of these acts,
after knowledge of the defect, would amount to acquies-
cence, and preclude alike rejection or compensation for the
loss. Even if a stranger were to have illicit intercourse
with the slave while in the possession of the purchaser,
it would bar his right of rejection, though he would be
entitled to compensation on account of the original defect,
unless the seller were willing to take her back as she is;

Acts done
before dis-
covery of a
defect that
barthe right
to return.

while if the stranger’s intercourse with her had been .

under a semblance of right, when he would be subjected
to the #r, or prescribed ransom, even the seller’s con-
sent to take her back would not enable the purchaser

to return her on his hands.* A person purchases a piece .

of cloth, and cuts it up without sewing it; he then dis~
covers a defect, and may claim compensation on account
of it; but he is not entitled to reject the cloth, unless
the seller be willing to take it as it is; and if the pur-
chaser sell the cloth, that would cancel his right to return

* Because the ransom is an accession.
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it, and also bar his claim to compensation, whether he
were cognizant of the defect or not;* while if he should
sew the cloth, and then discover the defect, though he
would still be entitled to compensation for the defect, not
even the consent of the seller would enable him to return
the cloth on his hands.+

A person purchases a vine and eats the fruit; he then
discovers a defect, but cannot return the vine, though the
seller should consent ; or he purchases an axe, puts it into
the fire, and then discovers a defect, but he cannot return
it. And even if he should purchase a piece of iron for the
express purpose of making it into carpenters’ tools, place
it in the forge, and then find a defect which renders it
unfit for his purpose, he can only claim compensation for
the defect, and is not entitled to reject the iron. But
if gold were put into the fire, and a defect were then
discovered, it might be returned. The sharpening of a
handsaw, before the discovery of the defect, would dis-
entitle the purchaser from returning it; but the sharpen-
ing of a knife would not have the same effect, unless
it were sharpened with a file, which would injure it. A
person purchased a large stone pot or cauldron, the seller
telling him to use it in cookery, and if there should
appear to be any defect in it he would take it back and
return the price; the purchaser did so, but it was held,
nevertheless, that he could not return the pot without con-
sent of the seller, and was only entitled to compensation
for the defect.

An increase or accession to the thing purchased may
also have the effect of preventing its return on account of
a defect. Accessions are of two kinds, united and sepa~

. rated. United accessions are also of two kinds; first,

such as do not issue from the thing sold, as a dye super-
added to it, or the like, and those by general agreement
preclude its return for a defect, though the seller be
willing to take it back ; and second, such as issue from the

* The general rule as to compensation is explained a little further on.
T Because the sewing is an accession.
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thing itself, as its fatness, or improvement in condition
and beauty, and these do not preclude its return on
account of a defect. If the purchaser should prefer to
keep the thing sold, and seek compensation for the defect,
but the seller refuse compensation, saying, *Return me
the thing sold, that I may return you the full price,” the
_ seller is not entitled to do so according to Aboo Huneefa
and Aboo Yoosuf, though Moohummud differed from them
on this point. Accessions separated from the thing sold
are also of two kinds; the first, such as have issued from
the thing sold, as the young of an animal, or the fruit of &
tree, or what comes within their meaning, as irish® or
tkr,+ and these prevent the return of the thing sold for a
defect, and also prevent cancellations for other causes; and
the second, such as have not issued from the thing sold, as
gain, or corn, which do not preclude return on account of
defect, nor cancellation for other causes. The mode of
rescinding the contract is to cancel it, as to the original
thing sold without, the accession, and to surrender the
accession gratuitously to the purchaser. All that has been
said with regard to accessions is on the supposition that
the accession is still in existence, and in the hands of the
purchaser ; for if the accession have perished by an act of
Providence, the original may be returned on account of
a defect, in the same way as if the accession had never
been; but if it perish by the act of the purchaser, it is
optional to the seller to accept the return of the original,
and restore the price, or to reject it ; while if the act were
a stranger’s, though the purchaser cannot insist on return-
ing the original, he is entitled to compensation for the
defect.

If the increase should take place before possession, and
the purchaser take possession of both original and increase,
and then find a defect in the former, he may return it at a
due proportion of the price, retaining the increase ; and if
he find a defect in the increase, he may return it alone at
its proportion of the price.

* A fine for damage. | Prescribed ransom for vitiated virginity.

Increase
before pos-
session,



Effect of
diminution,

by subse-
quent
men.ment

of khiraj.

Defect in
one of two
things pur-
chased to-

112 THE MOOHUMMUDAN LAW OF SALE.

If a person should purchase wheat with dust in it, and
the dust is removed so as to reduce the original quantity,
he can no more return the wheat on account of a defect;
and the result would be the same if it were moist, and
should become dry while in his possession, or if the thing
purchased were green timber and it should shrink.

A person purchases land on which no kkiraj or tribute
has been imposed, and finds a defect, after which the land
is assessed; he cannot return it. But if he should pur-
chase a mansion, and a claim were subsequently made to a
channel of water flowing through it, and the claim be
supported by evidence, this is tantamount to a defect, for
which the purchaser may reject his purchase, unless he
prefer to retain it at the full price; and if he have erected
buildings upon the premises, he may remove them, but he
is not entitled to compensation for their value. And when
a person has purchased a piece of land and built a Mugjid*
upon it, or has appropriated it to a charitable, or other use
or purpose, and afterwards discovers some defect in the
land, he is precluded from returning it to the seller, but is
entitled to compensation for the defect.

‘When a person has purchased two slaves, or two pieces
of cloth, or the like, by one bargain, and taking possession
of one of them finds a defect in the other of which he has
not taken possession, he has the option of rejecting both, or
taking them at the full price ; but he cannot take the
perfect one and reject that which is blemished at its pro-
portion of the price. And the result would be the same if
the defect were found in the one of which he took pos-
session ; he must either take’or reject them both together.
But if he had taken possession of both in the first instance,
and had then found a defect in one of them, he would be
entitled to reject the defective one specially, and could not
reject them both without the consent of the seller. It is
only, however, when the subjects of sale can be used
separately, like two slaves, that the purchaser can have
the option of rejecting one of them ; for if they are

* A mosque ; literally, a place of prostration.
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two shoes, or two boots, or two leaves of a door, and he
should find a defect in one of them, he must either return
or keep them both together. With regard to a pair of
bulls, it may seem that if a defect were found in one of
them after possession, the defective one might be returned
without his fellow ; but here also our learned men have
said that if one of them will not work without the other,
they must be treated as if the subject of sale were single,
and the blemished one cannot be returned alone.

If a person should purchase a clump of trees, and be-
fore taking possession discover that some of them are
blemished, he cannot reject those specially, but must take
or reject the whole. And if the land be purchased with the
trees, the rule is the same, though the discovery should
not be made till after delivery; but if the trees be pur-
chased without the land, and the fact that some of them
are blemished is not discovered till after possession has
been taken by the purchaser, he is entitled to reject those
that are blemished.

If the subject of sale be one thing, and part of it is
found to be blemished, the purchaser is not entitled to
return the blemished part specially, whether the discovery
be made before or after he took possession. And if the
subject of contract be a commodity estimated by weight
or measure of capacity, and the quantity purchased be mea-
sured or weighed in one operation, and part of it is found
to be damaged, the purchaser is not entitled to return the
damaged part alone, whether he discover the blemish before
or after taking possession. 'Where the quantity pur-
chased is contained in several vessels, and the contents of
one vessel are found to be blemished, that vessel may be
returned alone, according to some opinions, in the same
way a8 if the articles were of two kinds, as wheat and
barley for instance. But there seems to be an equal
weight of authority against this distinction. It is also to
be observed that if some of the grains appear to be in-
ferior in size to the rest, and the purchaser should propose
1o pass the whole through a sieve, and reject all that falls
below it, keeping only the remainder, he would nat be
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entitled to do so. So, also, with regard to walnuts and
eggs, the smaller ones cannot be rejected and the rest kept.

When a person purchases several parcels of silk, each of
which he finds to be partially damaged, and wishes to
separate what is good from what is damaged, and to return
the latter specially, he is not allowed to do so; but if he
should find the damage confined to one parcel, the whole
of which is damaged, he may return that specially, and
keep the remainder. So, also, if one should purchase by
tale some clews or hanks of cotton or thread, and find in
every one of them some damage, he is not allowed to separate
the damaged threads and return those specially ; but if he
find some of the clews or hanks damaged entirely, he may
return these, and keep those that are not damaged.

When a third party is entitled to part of a commodity
estimated by weight or measure of capacity, and the claim
is made after the purchaser has taken possession, he has no
option with regard to the remainder; but if the claim be
made before possession by the purchaser, he is at liberty to
reject the remainder. 'While if the thing purchased were a
piece of cloth, he would be equally at liberty to reject
the remainder, though the claim were not established till
after he took possession.

‘When a purchased article sustains an injury, whether by
an act of Providence or otherwise, in the possession of the
purchaser, and he afterwards becomes acquainted with a
defect which existed in it while in the hands of the seller,
he is entitled to compensation for the original defect; but
is precluded from returning the article to the seller, unless
he consent to receive it. 'With such consent the return
is allowed, except in circumstances where it is prohibited
by the right, or, as it may be termed, the policy of the
law itself.

‘Whenever recourse is had for compensation on account
of a defect, the thing sold is first to be valued in its ori-
ginal state free from the defect ; it is then to be valued with
the defect, and if the two values differ by, say a half, the
purchaser’s recourse to the seller is for half the original
price.
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When a person has sold a thing after knowledge of
a defect, the following is the general rule for determining
whether he be entitled to compensation or not. Wherever,
if the thing sold were still under the power of the pur-
chaser, he would have a right to return it to the seller,
with or against his consent, then he has no claim to
compensation after the sale, or other the like cause by
which his power over it has terminated; and, on the
other hand, wherever he would bave no such right to
return the thing to the seller, with or without his consent,
if it were still under his power, he is entitled to com-
pensation, notwithstanding the sale or other cause by
which his power over it has terminated.

A person purchases a slave, takes possession of him, and
then, without being aware of a defect, in conjunction with
another, slays him. He then becomes acquainted with the
defect, but has no right of recourse against the seller on
account of it. Nor if a stranger should slay the slave
intentionally, or by accident, has the purchaser any claim
to compensation for the defect. And though the pur-
chaser were himself alone the slayer, still he would have
no right to compensation for the defect, according to the
Zahir Rewayut, though Aboo Yoosuf by another report
differed from this opinion.* If, on the other hand, the
purchaser should emancipate the slave gratuitously, or the
slave should die a natural death, and the purchaser should
then become acquainted with a defect, he may have
recourse to the seller for the damage; and fudbeer and

* When the slave is slain by a stranger, liability is incurred to his
owner for the value of the slave, not exceeding 10,000 dirhems, which
is the amount of the fine for blood; and the purchaser may be said to
receive compensation for the defect, or, at least, the question of com-
pensation is complicated by this liability. When the purchaser is him-
self the slayer, there is nothing of this kind to prevent his recourse for
compensation ; and it seems that Aboo Yoosuf therefore thought him
entitled. The Zahsr Rewayut proceeds on the ground that there ig
responsibility in all cases of homicide, though, when a slave is slain by
his master, it is necessarily waived, by reason of the person by and to
whom it is due being identical. — See Hamilton's Hedaya, vol. ii.
p- 414, : -
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isteelad are in this respect like gratuitous emancipation.

"But if the emancipation were for some consideration in

property, or by way of Kitabut, and the purchaser should
then become cognizant of a defect, he would have no
claim for compensation on account of it. A person pur-
chases a fish and finds it to be damaged, but the seller
being absent he sells it, as the fish would putrify if he
waited for his return; he cannot, however, have recourse
to the seller for any loss on account of the damage, and
is without remedy.*

‘When a person purchases grain of any kind, or a gar-
ment, and destroys the grain, or tears the garment, and
then becomes aware that it was defective, he has no
claim to compensation for the defect without any difference
of opinion. And even if he should tear the garment in
putting it on, or eat the grain, and then become cognizant
of a defect, still his claim to compensation is barred, accord-
ing to Aboo Huneefa, whose opinion appears to be correct.

‘When a person having purchased a slave, sells a share
in him, and retains the remaining share to himself, he
can neither reject the retained share for a blemish
subsequently discovered, nor seek compensation for the
blemish on account of the share which he has sold.
Upon this point there is no difference of opinion. But
is he entitled to compensation on account of the share
that he has retained? According to the Zahir Rewayuty
he is not entitled to such compensation, and the decision
is held to be valid. If, however, one should purchase
flour, bake part of it, and then discover that it is bitter, it
would seem that he may return the remainder for a pro-
portionable share of the price, and claim compensation on
account of the part that has been baked. And in like man-
ner with regard to grain of any kind, if the purchaser, after
eating a portion should find it to be damaged, he may claim
compensation for the damage in what he had eaten, and
return the remainder for a rateable share of the price.

* This case more properly falls under the rule in the preceding
paragraph. :






