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PREFACE.

The Institutes of the various sages, which form the

primary source of the Hindu law, treat of Law in the

widest sense of the term. The rules embracing the reli-

gious rites and ceremonies and the moral duties of the

different classes of the community, for the enforcement

of which mere religious sanctions are prescribed, and the

rules of positive law are laid down without any distinction.

These rules are believed to be of divine origin ;—a belief,

not peculiar to the Hindus, but common to all nations

who believe in the creation of man by God. In forming an

adequate conception of the creation, one would naturally

be impressed with the idea that some knowledge must have

been originally revealed to man ; for without it, the condi-

tion of those first created, would be utterly helpless.

The comprehensive name of ' Dharma Sdstra ' is ap-

plied by the Hindus to the records which embody the

knowledge, believed by them to have been communicated

by God to man. The Dharma Sdstras are divided into

two classes,—the Srutl and the Smriti. The former

comprises the four Vedas consisting of Mantras and Brah-

manas, and the Upanishadsj and is believed to record the

very words revealed by the Deity. The Smriti compre-

hends the precepts of divine origin, not embodied in the

words of the Deity himself, and includes the Institutes

of the sages and certain works on medicine, music, tlio
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grammar of the Sanskrit language and certain other

subjects.

The Hindu writers appear to be divided in opinion as

to the origin of the SmriUs. According to one view the

knowledge embodied in them had been originally communi-

cated to Manu who taught it to his disciples, and from

them it was handed down traditionally from precei^tor to

disciple until its purport as remembered was recorded, but not

in the language in which it had been originally delivered.

Another theory is, that at the periodical destructions of

the world, the Sruti alone is preserved, and everything

else is lost, and that Manu who is immortal, comes forward

on each occasion to teach the laws remembered by him.

But it will be observed that neither of these theories

offers a satisfactory explanation of the existence of the

Institutes of law promulgated by the different sages,

inasmuch as all these sages are not supposed to have

derived their knowledge from Manu himself. Hence

a third theory is put forward, that the rules set to the

first-created by God were strictly observed by them and

their descendants in the Sat?/a Yuga or the age of Truth,

and that the customs and usages which were observed

by them in obedience to the remembered commands of

God, formed the primary source from which laws were

deduced by the sages and consolidated and embodied

in the Institutes. This view is consistent with the doc-

trine that an immemorial custom is j^resumcd to be founded

on Sndi or revelation, and as such has the force of law,

provided it is not expressly disapproved in any of the

Sdstras,

Although, according to modern notions, the mctliod

pursued by the sages, in laying down their laws without

drawing any distinction between moral and legal obli-

gations, may appear unphilosophical, still it is to be obser-

ved that so long as a divine origin of the laws is believed
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in, the legal, moral and religious sanctions would all act

with equal force upon the minds of men, and so there

would' be no real difference between them. It is only

when the faith in the efficacy of religious ceremonies loses

its grasp on the mind of the community, and the non-obser-

vance of the rules of morality and religion begins to be

excused as a venial offence, not even meriting the punish-

ment of excommunication, that the distinction between

legal and religious rules becomes wide and apparent.

The precepts laid down in the Sdstras are divided by
the commentators into several classes. The proper object

of the Sdstras according to them, is to teach of things

that lie beyond the scope of reason. What men would

do or refrain from doing of their own accord from purely

human motives, need not be laid down by the Sdstras,

Where a precept enjoins men to do a certain thing, when
no reason could be suggested for doing it, it is called an
utpatti vidhi or injunction. When a precept forbids men
to do what they may do under the natural impulses, it is

called a nishedha or prohibition. But a precept regarding

what men may do, of their own accord, may come within

the scope of the Sdstras if it enjoins that act at a particu-

lar time or place. Such a precept is called a niyama vidhi

or restrictive injunction. There is a third kind of precept

coWedi parisankhyd vidhi, which is an injunction in form, but

a prohibition in purport. As for instance, " Man shall eat

the flesh of the five clawed animals." This cannot be an
utpatti vidhi, for men may do the same of their own accord

;

nor can it be a niyama, as no time or place is specified for

compliance with the precept. The meaning therefore is

taken to be, that man shall not eat the flesh of any other

clawed animal than. the five specified ones. When the

Sdstras lay down a precept which is neither an utpatti vidhi

nor a nishedha nor a niyama nor a parisankhyd, or a precept

which embodies what has been declared in another
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precept or what may be deduced from another precept, it

is called an anuvdda or a superfluous precept that need not

have been laid down.

Some of the later commentators hold that the Sdstras in

so far as they deal with positive law, are generally super-

fluous, inasmuch as the rules of positive law are deducible

from reason, or in other words, from a consideration of

what best conduces to the welfare of the community and
suits the feelings of the people. The reason why positive

laws have been laid down in the Institutes is then explain-

ed by saying, that they w^ere intended to guard the

unthinking from falling into error.

It has already been said that in the Institutes of

Hindu law no distinction is drawn between positive law

on the one hand and laws of morality and religion on the

other. But it is to be observed that one of the principles

on which that distinction is based at the present day, is

wanting in the Hindu idea of Law. According to the

modern view, positive laws are rules ofconduct set by politi-

cal superiors to political inferiors, whereas according to the

Hindus, laws of every description emanated from the

Supreme Being himself. The idea of a political superior

amongst the Hindus did not carry with it the power of

making laws for the guidance of the community. The
function of the king, according to the Hindu notion, is to

protect the country from foreign invasion, and to see that

the laws are observed, but he is, equally with his subjects,

bound to obey the self-same laws. It would have been

humiliating to the pride of the intellectual aristocracy of

the BrAhnmns to concede to a king the power of making
laws for their guidance.

But notwithstanding the want of the above feature

in the Hindu notion of Law, it came to be noticed that

obedience to laws of all descriptions could not bo enforced

by the king. A distinction therefore developed itself in
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the body of the Hindu laws. In the earlier Institutes,

we find no sort of method or arrangement : all kinds of rules

are mixed up together. In the Institutes of Yajnavalkya,

however, which is admittedly a later work, some trace of a

distinction begins to be perceived. It adopts an improved

arrangement, devoting a separate chapter to what may well

correspond with positive law. This code is divided into three

chapters. The first is the ^'c/z<zm or ritual, which treats of

the initiatory ceremonies, the duties of the different castes,

the domestic and social usages and the rites of purification

and sacrifice. The second chapter is called Vyavalidra

or litigation, which embraces adjective and substantive

law. The third is termed Prdyaschitta or expiation, which

treats of the religious sanctions, and the mode in which sin

incurred by the violation of rules is purged off. The In-

stitutes of Yajnavalkya have, besides, improved the Hindu
law on many points, of which one may be noticed here,

that the cognates who are not recognized as heirs by Manu
and other sages, are for the first time introduced by Yaj-

navalkya in the category of heirs.

Although Manu is theoretically said to be entitled to

the greatest respect, still practically speaking, Yajnaval-

kya appears to have been held in the highest estimation

by the Hindu lawyers. The Mitdkshara which gives a

systematic exposition of the Hindu law, and is held to

be of the greatest authority in almost all the schools,

professes to be but a commentary on the Institutes

of Yajnavalkya, though it cites texts of other sages

to support the doctrines propounded in it. It appears

that there were other digests compiled previously, but

all of them were •placed by the Mitdkshard. This treatise

however being, as its. name indicates, a very concise one,

the law enunciated in it, came to be differently under-

stood by different persons. Thus arose various other com-
mentaries which have concurrently with the Mitakshara
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considerable weight in- the schools of law by which they

have respectively been adopted. Of all the later digests,

the Dayabhaga alone, which is recognised by the Bengal

School as of the highest authority, is, on many important

points, opposed in doctrine to the Mitakshara. But never-

theless this treatise, excepting in so far as it has been

modified by the Dayabhaga, may still be regarded as an

authority for the Bengal School as well.

Some of the doctrines of the Mitakshara which

are laid down in clear and unmistakeable language were

attacked by the Dayabhaga and other treatises, and the

reasoning by which they were arrived at, was criticised

and impugned. A vindication therefore, of the doctrines

of the Mitakshara would naturally be undertaken by the

admirers of that treatise. This appears to be one of the

objects for which the Viramitrodaya came into existence.

It examines copiously the arguments by which the doc-

trines of the Mitakshard were assailed, exposes their fallacy

and, when necessary, puts forward reasons to support

the principles laid down in the Mitakshara. It ex-

hibits a strong feeling of antagonism to the Daya-

bhaga, and omits no opportunity of exposing its errors of

reasoning. The Viramitrodaya has, however, on several

points dissented from the Mitakshara, and although it

serves as the ablest vindication of the doctrines laid down

in that treatise, it is in itself an independent work giving

a complete and accurate digest of the Hindu law.

The various commentaries or digests of the Hindu

law which maintain conflicting doctrines, all profess to

interpret the laws that are laid down in the' Institutes of

the sages. They do not however, appej# to have been in-

tended to have merely local authority, such as generally

speaking, they now possess. The reason for the adoption,

in difi'crent parts of India, of particular treatises as containing

authoritative expositions of the law, appears to be, not that
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the arguments by which their peculiar doctrines are main-

tained were thought very cogent, but that the doctrines

themselves were suited to the feelings of those who adopted

them. The process of development seems to have been

that a change in a particular point of law being considered

desirable, by reason of a change of feelings occasioned by
altered social conditions, some learned pundit attached,

it may be, to the court of a king, undertook to establish

the foregone conclusion by the authority of the texts of the

sages.

The Hindu law was systematized at a time when
society was composed of joint families, the constitution of

which, though resting on a natural basis, was to a great

extent artificial, A joint family, very naturally con-

sisted of individuals connected by blood, but at the same

time it excluded the cognates, however nearly related, and

included strangers by marriage and adoption. An indivi-

dual, as such, was not originally recognised as a member of

society, but as belonging to a certain gotra or family. And
though the family divided and subdivided itself into smaller

groups, such as samdnodakas, sakidyas and sapindaSy still all

these were connected by a great many ties, above all, by
the tie of a local union. It was only when the smaller

groups or individuals left the original seat of the family,

and migrated to distant places, that the strong family

feeling or clan feeling began to abate, and the natural tie of

consanguinity became stronger, and importance began to be

attached to the cognates.

The gradual development of the Hindu law which was

originally moulded by the institution of families may thus

concisely be stated to consist in the recognition of indivi-

dual rights and in the introduction of cognates as heirs,

and of nearer cognates as heirs in preference to more dis-

tant agnates.
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The principle underlying the Hindu law of inheritance

would appear to be the same as in every other system of

Inheritance, namely, the common principle of natural love

and affection, varied, of course, by the peculiar circum-

stances of each case. It has, however, been asserted

by the highest authorities that the doctrine of spiritual

benefit is the key to the Hindu law of inheritance. But

with the greatest deference to them, it may be ob-

served in the first place that no trace whatever can be

found of such a doctrine in the Mitakshara. The author of

the Dayabhaga does, no doubt, for the first time introduce

that doctrine, which is more or less made use of by the later

writers according as it suited their purpose ; but the doctrine

itself is used in the Dayabhaga not for the purpose of

determining the right of inheritance, but for the pur-

pose of ascertaining priority, as regards the order of suc-

cession, of those who are recognized as heirs in the

three fundamental texts of Manu, of Vishnu and of

Yajnavalkya respectively. The principle enunciated in

the Mitakshara is, that succession is determined by propin-

quity
; whereas the author of the Dayabhaga maintains,

that propinquity is not alone the criterion of succession, but

in addition to it the capacity for conferring a comparatively

greater amount of spiritual benefit is to be taken into con-

sideration ; and the order of succession laid down by him,

which is at variance with the Mitakshara in many points,

especially in the preference given to certain cognates,

is justified by him on the principle of spiritual benefit.

But it should be observed that a clear and consistent prin-

ciple of succession cannot be deduced from the various

references to the doctrine of spiritual benefit, in the

Dayabhaga, so as to enable us to decide a question of dis-

puted succession that has not been especially dealt with

by the author himself; in such cases the difliculty of

determining which of two persons confers the greater
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amount of spiritual benefit, remains unsolved. The Hin-

du idea of honouring the deceased by offering oblations of

food and libations of water appears to be a very catholic

one. The Hindus present these offerings to some of their

ancestors by name, and to others generally, as well as to

the spirits of all that ever inhabited this globe. It is a

debt of gratitude paid by a Hindu to all from whom he

inherits the world as it is, and especially to those from

whom he derives the greatest amount of secular benefit.

This will be clear to those who are conversant with the

ceremony of Pdrvana Sraddha.

It would appear that the theory of spiritual benefit

and the law of succession are both of them based on one

and the same principle of natural love and affection. The
sapinda relationship, as explained by the author of the

Dayabhaga and other commentators, shows forth in a

glaring light the strength of the joint family union, which

forms the principle of the Mitdkshara law of survivorship.

Those who may live together in this world as members ofa

joint family, become united in the next as sapindas or as

it were members of a celestial joint family. It is by a

strained construction of the term sapinda, that the author

of the Dayabhaga attempts to include some of the cog-

nates under it, with a view to support their preferable

position as maintained by him. And the critical reader will

find that his exposition of the doctrine of spiritual benefit

in tracing out the order of succession is far from satisfactory.

Some of the inconsistencies of the Dayabhaga on this

point are noticed in the Vlramitrodaya, although the au-

thor of that treatise himself sometimes invokes the principle

of spiritual benefit in establishing some of his positions.

The Viramitrodjaya was, as the author himself says,

composed by Mitra Misra under the direction of Vira

Siiiha, a king. The name of the work indicates the his-

tory of its origin. It may also mean either '' the rise of the
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friend of Vira" or *' the rise of the heroic sun" of law

to dispel the darkness which gathered round many points

of law. Following the arrangement of the Institutes of

Yajnavalkyaj the author divides his work into three

books, namely, A'chdra, Vi/avahdra, and Prdi/aschitia. The

book on VyavaMra or litigation again is subdivided into

four parts. The first, treats of the constitution of courts

and the law of procedure ; the second, deals with the law

of evidence and ordeals ; the third, comprises the eighteen

topics of litigation ; and the fourth, which is a very short

one, deals with cases in which the king is the plaintifip, and

to a certain extent corresponds with the present criminal

law. The portion translated in the following pages deals

with the law of succession and inheritance, and is called

partition ofheritage^—one of the eighteen topics of litigation,

occupying more than a fourth of the book of Vyava-

hdra. Like the Mitakshard it shows great respect for the

authority of Yajnavalkya, whom he always quotes under

the title of Yocjlsvara or ' the lord of sages'.

The Viramitrodaya has always been regarded as

an authority of considerable importance. In Gridhari

Lall Roy versus The Bengal Government^ the Lords of the

Judicial Committee observe,—''That question, however,

is not to be governed by the 3Iitdkshard alone. Adhering to

the principles which this Board lately laid down in the case

of The Collector of Madura versus Moottoo Ramalinga Sathu-

pathy, their Lordships have no doubt that the Viramitro-

daya^ which by Mr. Colchrooke and others is stated to be a

Treatise of high authority at Benares^ is properly receiv-

able as an exposition of wliat may have been left doubtful

by the Mitakshard, and declaratory of the law of the

Benares school."

In the arrangement of the present work, I liavo followed

the suggestions kindly made by the Honorable Justice

llameschandra Mitra. The division into chapters, parts,
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sections &c., not found in original Sanskrit works, has been

frequently introduced by translators for convenience of

refererice ; though this has sometimes led to the mis-

take that there are verses in the original corresponding

to the number of paragraphs. These works are all writ-

ten in prose, and there is nothing in them which may
be taken to resemble the sections of a statutory enactment.

The division into small paragraphs again is very mislead-

ing, since one might fancy them to be complete in them-

selves, whereas in the generality of instances they may
often be only isolated links in a long chain of argument.

I was therefore advised to divide the work in such a way
as to prevent any mistake of that kind.

I have adopted the language of Colebrooke in translat-

ing many of the texts of the sages, and compared West and

Biihler's translation of the Chapter on Stridhana with mine.

For the convenience of those who may wish to make
occasional references to the original, that portion of the

original Sanskrit, of which the following is a transla-

tion, is printed at the beginning of the book.

I am grateful to the Syndicate of the Calcutta Univer-

sity for having offered to contribute one thousand rupees

from the Tagore Law Fund towards the expenses of the

publication of this work ; and to the Honorable Justice

Louis S. Jackson, C. I. E., the Honorable Justice William

Markby and the Honorable Justice Rameschandra Mitra,

who have evinced a kind interest in the preparation of this

work.

My best thanks are also due to some of my friends,

especially to Babu Srischandra Chaudhuri, M. A. and Babu

Indrandth Bandyopadhyay, Vakils of the High Court, from

whom I have derived 'considerable assistance.

a. S.

High Court,

The bth Scjitcmher, 1879.
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VIRAMITRODAYA.

PARTITION OF HERITAGE.

CHAPTER I.

Sec, 1. Introduction.—2. Partition of Heritage defined.—3. Heritage de-

fined.—4. Partition defined.—5. Heritage divided into two classes,

obstructed and unobstructed.—6 to 22. Arguments against this divi-

"'i^ion.—23 to 54. These arguments refuted.—55, 56. Jimiitavahana's

view in respect of partition and heritage noticed and criticized.

—

57. Nature of the right 6f a co-sharer to the joint estate, &c.

1. Partition of Heritage, wherein the learned dis-

pute in various ways about the interpretation of the texts

of Manu and other sages, is to be explained by this trea-

tise.

' 2. Narada thus declares its definition :—" Where
the division by the sons of the paternal property is treated
of, that topic of litigation is by the wise called partition
of heritage."

'* Paternal" signifies what belongs to the parents ; for

the affix ya (in the term iditrya rendered into paternal) is

added to the term 'pitri which is the result of the uni-resi-

dual conjunctive compound (of two words mdtri and pitri

equivalent to mother and father respectively). Because
the division of the mother's estate also has been in the
sequel ordained (by N^irada).

Both the terms '' paternal" and " sons" indicate any
relation ;

for in the text,—" The wife and the daughters
also, &c."—partition by other relations also, of the pro-
perty of the husband and the like, is ordained (by
Y^jnavalkya).

1
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Accordingly the terras father and the like, are not

used by Manu in premising the subject in the following

text :

—

'' Thus has been declared to you the law of man and
wife based upon affection ; listen now to the law of heri-

tage, and to the mode of having offspring on failure of the

true son."

Here again, by the term " law of heritage," is

intended the partition of heritage ; for that alone is in the

sequel explained (by Manu) after the laying down of its

definition ; and because, in the introduction also, that only

has been set forth as the topic of litigation ; thus,—" The
law of man and wife and imrtition.^'' Accordingly also,

Manu ordains in the sequel, the partition of the estate

by any relative.

3. The term '' heritage" again, is said to be cos'^'ti-

tuted of the property to which (one's) right accrues, solely

by reason of (his) relation to the owner. Thus the author

of the Nighantu says :
—" The property of the father

which is to be divided, the sages call heritage." Here
too the term " father" stands for any relation, for the

term heritage is used to denote also the estate of any other

relative. " Which is to be divided" means what is capa-

ble of partition (and not what is to be necessarily divided;)

for otherwise the term heritage would not include the

estate which devolves on an only son or the like, by reason

of the absence of (actual) partition.

As for what is said by Ji'mutavdhana, namely :

—

" The term daya (heritage) by derivation, signifies what is

given : hence the use of the term dujia and the verb da is in

a secondary sense ;
inasmuch as tliere is a similarity (of the

secondary with the primary meaning of the term) in the

consequence, namely, the accrual of another's right after

the extinction of the right of a person who is dead or gone
to retirement or the like. But tliere is no abdication (as

in the case of gift) on the part of the deceased or the like.

The \vx\\\ herituge [dui/d) has a technical meaning, signify-

ing w(;alth in which one's right dej)cndent on relation to

the former owner arises on the extinction of his owner-
ship."
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That is not good : for if the meaning be admitted to

be technical, then the supposition—that the use of the
term ddya and the verb dci is in a secondarj^ sense—is use-

less
; because the meaning of a word is said to be technical,

when there is utter absence of the meaning of its root.

Nor can it be said that the meaning here is derivative as

well as technical: because the inapplicability of the deri-

vative meaning has been set out by (Jimiitavahana) him-
self. To assert that the meaning of a term is derivative

as well as technical, after assuming a figurative meaning
of its root, is useless, involves the fallacy of mutual depen-
dence, is against the order in which meanings are naturally

suggested by words, and is a reductio ad absurdum. By the
insertion of the phrase " on the extinction of his owner-
ship" in the definition of heritage, it becomes too narrow,
because it will be established, that right arises bybirth also.

'^^4. The term "partition", however, signifies the ad-

justment intcTspecific portions, of the divers rights which
accrued to the entire estate. Hence the term " partition"

is not used in cases of ownership of an only son &c,, in the
wealth of the father, and the like :

" the heritage has been
obtained by such a person" is the expression used (in such
cases). Moreover where a single chattel, such as a female
slave, or a cow, or the like is common to many co-parceners,

thfjn also the meaning of the term partition, namely, the
adjustment of rights into specific portions, holds good

;

because the right of each (co-sharer) is made known by
means of the service (of the slave) or the milking (of the
cow) or the like, done at regulated intervals. Accord-
ingly it will be shewn that (in such cases) partition is to

be made in the mode declared in the following texts of
Vrihaspati :

—

" A single female slave should be employed on labour
in the houses (of the several co-sharers) successively accord-
ing to the shares.... and water of wells or ponds is to be
drawn for use according to need. ...such property (as is

regularly not divisible) should be distributed by equitable
adjustment, else it would become useless."

5. The heritage, as described above, is of two sorts,

namely, unobstructed and obstructed. As the right of the
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sons, &c. to the property of the father and the like, accrues

from the very birth, through the relation of sonship, &c.,

although the (previous) owner, such as the father, is alive,

—

that is their unobstructed heritage, because the existence of

the (previous) owner does not constitute an obstruction.

But the property of a deceased person who is destitute of

male issue, and who was separated but not re-united, when
it devolves on the father, brother, or the like, is called the

heritage with obstruction ; for their right thereto accrues

only on the cessation of the owner's existence which
formed the obstruction.

6. But is not heritage in every case obstructed ?

For it cannot be asserted that the right even of sons, &c.
arises by birth alone while the owner is alive.

Because if by birth alone the right of the sons and
the like accrued to the property of the father, &c. ihen
the property would be common (as well to the father, &c.
as) to the sons and others as soon as they would be born

;

consequently without their permission the father and the

like could have no right to the establishment of the sacred

fires, which can be accomplished by means of wealth.

But this would be opposed to the following Sruti :
—" One

wlio is black-haired and to whom a son has been born
shall establish the sacred fires."

7. Moreover tlie texts declaring the impartiality of

what has been, previously to partition, received by favor

of the father and the like would become unmeaning.
For, if the gift has been made by the father with the con-

sent of the sons, then the gift is made by all ; therefore

the proliibition (of partition) becomes useless, in conse-

quence of the very absence of the possibility of partition :

again, in the absence of the consent (of the sons), no gift

of' joint property is possible. Hence the texts concerning
the affectionate gift and the like, by the father and others
would become unreasonable.

8. Similarly, because without the consent of sons,

also the afVectionatc gift by the husband and others to the
wife and the like, would be impossible, and in case of
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tlieir consent, the g-ift is made by sons also ; hence in the

following text— " What has been given by the affectionate

husband to his wife, she may, even when he is dead, con-

sume it or give it away, excepting immoveable property,"

—the declaration,—in the passage " consume it or give

it away"—of the impartibility of what has been through

affection given by the husband, would become meaning-
less. Nor can it be contended that the text does not intend

to establish the affectionate gift in tlie undivided state,

and its impartibility; but, by construing together *' what
has been given" with "excepting immoveable property,"

it establishes that even after partition, immoveable pro-

perty shall not be given, through affection, by the husband
to the wife, and even if given by him through ignorance,

shall be resumed and divided by the sons and the like,

—

but that moveable property when given shall not be re-

.9)^med is only a superfluous injunction ; and it signifies,

as its purport, only the prohibition of gift through affec-

tion of immoveable property to the wife. Because such a

construction is unreasonable, involving as it does the con-

nection of terms which are apart from each other. If the

intention were merely the prohibition of affectionate gift

of immoveables, then the other portion would become a
superfluous precept which is another term for what is

useless.

9. Now the text, namely,—" The father is master of

all the gems, pearls and corals ; but neither the father nor
the grandfather is so of the whole immoveable property,"
—also the following text, viz.,—" By favor of the father,

apparels and ornaments are used ; but immoveable pro-

perty may not be enjoyed even by favor of the father,"

—

must be admitted to imply the prohibition of affec-

tionate gift of immoveable property, before partition ; for

the mention of its prohibition is preceded by the authori-

zation of gifts through affection, of gems, pearls, &c.

:

otherwise these (textsl would be useless as superfluous
precepts. Accordingly as the right of the sons and the
like, arises by birth, therefore in the gift, even without
their consent, of gems, pearls, and the like, the father is

independent ; but in the case of immoveable property, the
distinction is, that a gift can be made only with their



6 VIEAMITRODAYA. [Chap. I.

consent. This being the plain meaning of the above two
texts, ricrht by birth follows.

This is wrong:—for the texts refer to immoveable
property inherited from the grandfather. The meaning
of the texts is,—that although when the grandfather is

deceased, his right being extinguished, the right to his

estate is common to the father and the son, still the con-

sent of the son is requisite in the case of immoveable
proj^erty, but not in the case of gems, pearls, and the like.

10. As for the text of Gautama, namely,— '' By
birth alone one acquires ownership of property : this the

sages declare,"—which is, by the author of the Mitak-

shara, cited as an authority for holding birth to be a

means of proprietory right.

That has been already explained (in a different way)
by the author of the Dayatattva, thus,—" Ing^much as it

is through the relation of mere birth—which is the cause

of sonship and which is stronger than any other relation,

—

that the son's right to the property of the father accrues

at the time of the cessation of the father's right, the son

and not any other relative, should take that property
;

this the sages declare."—Its meaning, however, is not

that even while the father's right continues, the son's

riglit accrues thereto ; for that would be in conflict with

the texts of Nurada and Dev^la. Since in tlie text

—

*' When the father is dead, the sons shall divide the

wealth of the father,"—Narada speaks of the father's

wealth, otherwise he would have simply said " shall

divide the wealth;" also in the text—"When the father

is dead, let the sons divide the father's wealth ; for they

have not ownership while the father is alive, and free

from defect,"—Devala also, after having said " the father's

wealth," has, by tlie latter half, viz., " for they have not

ownership &c.," clearly set fortli the absence of tlieir

right as the reason thereof. " Free from defect" signifies,

having no defects, such as, degraVlation, &c., which ex-

tinguisli riglit. Manu also clearly declares the absence of

the owncrsliip of the sons in his property while the

father and the motlier are alive, tlms :
—" After (tlie

demibc ofj the father and the mother, the sons having
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assembled together, shall divide the paternal heritage ; for

these are not masters while those are alive."

11. As for what is asserted, namely, Sankha and
Likhita say, in the text,—" The sons shall not divide the

heritage while the father is alive ; although ownership is

subsequently acquired by them, the sons are certainly

incompetent by reason of the absence of independence in

respect of wealth and religious duties/'—^which has been
interpreted by the author of the Smritichandrika in the

following way :
—" Although ownership" in the property

of the father " is by them," i. e. by the sons " acquired,"

i. e., gained " subsequently," i. e., immediately after their

birth and not afterwards, still " while the father is alive"

they shall not divide his wealth except at his desire, the

sons being incompetent to make partition '' by reason

cf J:he absence of independence" i. e. by reason of their

being dep^adent on the father " in respect of property

and religious duties ;"—hence from this text it follows

that the right of sons, &c. to the property of the father

and others accrues by birth.

This too is not tenable ; for, consistently with the

various texts of Manu and other sages, which ordain the

absence of right (during the lifetime of the father), this text

ought to be explained otherwise, and it has been so ex-

plained in the Kalpataru, thus:—"Although ownership
is subsequently acquired in the wealth gained by the sons

through learning &c., without making use of the paternal

property ; still by reason of the absence, during the

lifetime of the father, of their independence in respect

of property and religious duties, there is not (absolute)

ownership even in the property so acquired,—then what
ownership can there be in the father's estate ?

12. Moreover the notion of the proprietory right

(and of the means of its acquisition) is derived solely from
the Sastras : but in t|iese birth is not, as inheritance or
purchase or the like is, set forth as a means of such right

;

therefore right by birth is without authority. Hence is

refuted also the argument that as the text,—''A wife, a
son and a slave, these three are incapable of having pro-
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perty : whatever they acquire belongs to him whose they

are,"—is intended to establish mere dependence, so are the

texts declaring the absence of ownership (during the lifetime

of the father). Because in the cases of a wife, a son and the

like, their ownership (in the wealth acquired by them) by
means of spinning, &c. and of tutorship, being established

by texts like,
—" AVhat has been obtained before the fire,

&c,"—the interpretation that the above text refers only

to the absence of independence is consistent with reason
;

for otherwise the competence—of sons and others, men-
tioned in the Puranas and the other Sastras, to the per-

formance of religious duties, which can be accomplished

by means of property, would also be contradicted. But
here on the contrary there being no authority for holding

that birth is a cause of proprietory right, it would be
merely useless to put on various texts other interpretations

(than what they plainly signify). ^

13. Besides if the notion of the proprietory right were
derived from profane authority, then also the notion of the

means of its acquisition would be deducible from profane

authority ; consequently the text of Gautama, namely,—" An owner is by inheritance, purchase, partition, seizure

or finding : acceptance is an additional mode for a Brdh-

mana ; conquest for a Kshatriya
;
gain for a Vaisya and a

Siidra,"—would become unnecessary, for it would embody
a superfluous injunction. Indeed useless sacred texts, em-
bodying superfluous precepts, such as,—food is prepared

from rice by cooking,—are not declared (by sages).

Tlic meaning of the above text is as follows :

—

^'Inheritance" is heritage; "purchase" is well-known;
** partition" is the division of heritage, whereby the right

to si)ccific portions is indicated ;
" seiz.urc" is appropriating

grass, water, wood and the like appertaining to common
tracts such as forests,—which have not been appropriated

by any other; ''finding" is obtaining hidden treasure

whereof the owner is unknown; a j)erson is owner where
these causes of right exist and becomes one, whenever
tlicse happen ;

" for a BrAhmana, acceptance" i. c. acqui-

sition in the shape of receiving presents and the like

" is an additional," i. c. peculiar " mode,"—for inhcri-
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tance and the like are common to all (the classes) : the

terms ''additional mode" is to be construed with all

(the clauses that follow); "for a Kshatriya, conquest"

i. e. what is gained through victory in battle as well as

through fines and the like, is a peculiar mode; ''gain

{nirvesa) for a Vaisya" is what is acquired as profit from
agriculture, tending of cattle, and the like, and " for a

Siidra," what is received as wages for serving the twice-

born classes : the root Visa with the prefix nir signi-

fies gain, for in the vocabulary called Trikandi, it is laid

down that nirvesa signifies gain or enjoyment. The terms
Vaisya and Siidra being illustrative, the occupations,—such

as driving horses, &c. in the case of the Siitas,—of the

mixed classes, namely, those that are sprung from a father

of a superior class and a mother of an inferior class, as

well as those that are descended from a mother of a supe-

rior^class and a father of an inferior class,—which are laid

down in the "Ausanasa and the like, are included under the

term "gain," for all these are in the nature of " gain^"

14. Moreover, in the text,—"A Brahmana, who
seeks even by officiating at sacrifices or by becoming a
preceptor to obtain any property from the hands of one
who takes what is not given to him is the same as a thief,'^

—the provision of punishment for one who acquires wealth
even by means of his own (lawful) profession, such as

officiating at sacrifices, "from one who takes what is not
given to him" i. e. a thief, would be unreasonable, if the
notion of proprietory right were derived from profane
authority ; since the acquisition through one's own (lawful)

profession constitutes no offence.

In my opinion, however, right being derived from
divine authority, no right can by virtue of this very text,

accrue in the wealth given by a thief for officiating at

the sacrifices performed by him, consequently the provi-

sion of punishment is very reasonable.

15. Again if the notion of right were derived from
profane authority, then such language as ' my property
has been stolen by this person,'—could not be used ; for

the thief himself would have right therein.
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Ill my opinion such expression is correct, because theft,

by reason of the prohibition of it cannot generate right.

16. If, like gold &c., the rio:ht too therein were per-

ceivable by the authority of the senses, then it being

ascertained, the doubt—whether a certain property is this

person's or another's,—could not arise, just as no doubt

arises as to what is gold. This is also what the author

of the Sangraha has said:—"Whatever is in the hands

of a person, he is not necessarily the owner of it. Is

not the property of one found in the hands of another

(transferred) by theft and the like ? Therefore it is from

the Sastras alone that the notion of proprietory right

springs, and not even from perception. For otherwise

it cannot reasonably be said that the property of one has

been stolen by another. The means of acquisition are

foundin the Sastras and are likewise separately described.''

" In the Sastras" such as " An owner is b^.i'.iheritance,

&c." ;
" the means of acquisition of wealth,"—both which

are common (to all classes) as well as what are peculiar (to

any one class,) " are separately described", and known
therefrom. Otherwise if it were deducible from profane

authority, the Sastras regarding it would be useless ; the

rest is clear. "As I have separately described," is the

reading (of the above text) in the Smritichandrika ; the

prior reading is written in the Madanaratua.

17. Nor can it be contended that,—it being well-

known to all people that what is capable of being used

according to one's pleasure is his property,—tlie distinc-

tive feature of property is the capability of being dealt

witli according to pleasure : hence there is not the defect

of including (in the definition of property) what is acquired

by tlieft or the like, for in such ])r()j)erty tliere is not tlio

capability of being used by the thief or the like according

to })lcasure ; inasmuch as their fear is observed at the

time of dealing with such property : accordingly there

being no simihirity between thq proprietory right and
gold, &c. as sucli, tlio d(mbt also (as to the right of any
person to a particular pro])erty) is consistent.

Because it is im))()ssible
;
for special rules are laid down

by the Sastras, dii'ccting tiie use of property for the purpo-
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ses of the support of the family and the like ; and it is no-

where found that property consists in what can be dealt with
according to pleasure. This too has been said by the

author of the Sangraha after setting forth the opposite

view, thus,— '' Nor is that called property, which can be
dealt with according to pleasure ; the application of all

this, is inculcated by the Sastras alone." Here in the

first half the adverse opinion is set forth ; and in the latter

half, the same is refuted.

18. Nor can it be said that inasmuch as, utpatti also,

which is another name for birth, is like inheritance, &c.,

set forth as a means of proprietory right, in the text of

Gautama, namely, '^ By birth alone, &(f." ; therefore al-

though property and the means of its acquisition be
deducible from the Sastras alone, still the right by birth

of the sons and the like, to the property of the father and
the like, is ij-jiaffected.

Because it has been already stated that the above
(meaning) being open to many exceptions, a different in-

terpretation is to be put upon the text. With this very
intention, Dharesvara also has come to the conclusion, that

the right of property is exclusively known from the

Sastras alone.

19. Again, if right by birth of the sons and the like

accrued even when the father and the like are alive, then
partition would, at the desire of the sons and the like,

take place even against the will of the father and the like.

It cannot be contended that it would not take place by
reason of the texts declaring absence of independence (of

the sons during the father's lifetime). For in that case,

(notwithstanding the texts declaring dependence), there

would be a mere breach of the rules of morality and reli-

gion, but an action at law (for partition) would certainly lie.

Justasonthe occasion ofexplaining the text,namely,— •' But
when there is a mutual dispute between the preceptor and
the disciple, the father and the son, the husband and the

wife, or the master and the servant, no action lies,"—it has
been previously shewn at length that the meaning of the

text is, that if an action consisting of the four elements
{viz.j the plaint, the written statement, the rejoinder, and
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the determination of the matter contained therein) be
instituted by the sons and the like against the father and
the like, then there would be only injury to their welfare

in this world and the next : the same would also be the
case here. Nor can it be said, be it so ; for that would be
contrary to all the commentaries.

20. As to the passage in the ancient books, namely,
'' Sometimes by birth alone,"—that also is to be explained
to mean the mediate cause; because the relation of the
father and the son is based upon birth, and because the
demise of the father is the cause of the extinction of his

right.

21. Besides, according to the contention, that the
right of the sons accrues by birth, as the ownership of the
sons also arises (in the property of the father) whije the
father is alive, and consequently partitie-ir'might take
place against his will,—therefore the text of Manu, namely,
'' After the demise of the father, &c." must be explained
(consistently with the contention) to prohibit previous par-
tition by declaring that it takes place by their desire after

his demise. But this again would be unreasonable ; for

it would be liable to the objection of intending a meaning
not its own. Nor is it reasonable to suppose that the
object of the above text is to enjoin the time for p^irti-

tion to be on the demise of the father and to enjoin
partition. For both the injunctions would be unreason-
able, inasmuch as the purposes of partition are (only)
secular (and no spiritual good is derived therefrom so as
to require any injunction, the natural inducement of man
to effect it being sufficient). Neither can it be an obliga-

tory injunction regarding partition {viz., that it must be
effected). For the making of partition is declared by Manu
to be optional;—thus he says: "Either let them live

togetlier, or let them dwell apart for the sake of religious

merit." If it be considered as a restrictive injunction as

to the time (for partition), then partition must be made (if

made at all j immediately after the death of the father and
not aftorwards, (for otherwise) there would be a contra-

diction of the rule, vis.j the efi'ect is the immediate sequence



Sees. 22, 23.] VIRAMITRODAYA. 13

of the cause. For there is not in this instance, as there

is in that of the sacrifice on the birth of a child, an objec-

tion analogous to the hazard of the newborn infant's life

(that it may be postponed).

22. Hence the texts of Manu and the other sages

must be taken, as shewing that sons have no ownership in

the property of the living parents, but in the estates of

both when deceased. But partition, which may by
reason of the ownership (accruing on their death) take

place at that time, if desired, is (only) noticed (and is not

enjoined, for that is not necessary to be enjoined, which
men do of their own accord). Accordingly also by reason

of the conflict with these texts, it cannot be asserted that

right accrues by birth. It will be hereafter stated that

degradation, &c. also cause, as death does, the extinction

of the right of the father and the like.

Het?£On.it is only on the extinction of the right of the

father and the like, that the right of the sons and the like

accrues to their property, but not while their right sub-

sists. Consequently as the existence of the owner and
the like constitutes the obstruction in all cases, therefore

heritage is in all cases obstructed and never otherwise.

Accordingly the division (of heritage) into two classes is

unreasonable.

23. To (all) this we say. If it be only on the extinc-

tion of the right of the father and others, that the rig-ht of

the sons &c. accrues to their property, in that case it would
follow that while the father and others are alive and free

from defect, the sons would be incompetent to perform
the ceremonies enjoined by the Vedas,—which can be
performed by (one's own) wealth, and consequently there

would be the same (§ 6) conflict with the following Sruti,

namely,—" One who is black-haired and to whom a son
has been born shall establish the sacred fires." Nor, is

the restriction (of the application) of the Sruti reasonable,

for the purpose of (ionformity with a meaning of the
Smritis which is evolved out of one's inner consciousness.

Because the Sruti is, without distinction, applicable to

sons &c., even while the father and the like who have
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established the sacred fires, and who have performed tlie

first sacrifice, are alive ; and because performance of what
is enjoined by tlie above Sruti, by all the learned persons

who perform -sacrifices,—is observed ; and because in the

gloss and the commentary &c. on the subject of conflicts,

it has been concluded that the two terms " black-haired"

and '* to whom a son has been born" are intended to

forbid the skipping over the seniors in age, but they are

not to be taken in their literal sense which is indefinite.

Nor can it be said that as in our opinion, the father's

competence to the performance of sacrifices arises by
permission of the sons, so in your opinion the competence
of sons &c. would arise by permission of the fatlier and
the like. For, in the opinion of both, the father's right

exists in the property, hence the accomplishment of what
is of the essence (of sacrifices), namely, the relinquishment

of property, is unobstructed ; but, according to your
opinion, how can the performance of what is oi't'lie essence

of sacrifices &c. take place, inasmuch as the sons have no
right at all (during the lifetime of the father), nor is pro-

prietary right generated by permission ? But in fact,

however, the })ermission of the sons is not even required,

the father being independent ; but sons and the like are,

on account of their dependence, under the need of per-

mission of the father and the like ; this much is the

distinction,—in the same way, as women in performing
religious and charitable acts by means of their own wealth
are to take the permission of their husband by reason of

the declaration of their dependence. But if the permission

be not taken, then the independent conduct gives rise to

sin or imperfection in the act, but what is of the essence

of such acts is not (on that account) invalid. And the suppo-

sition, if made for the above reasons, that right is generated

by permission of the father and the like, is supported
by neitlier sacred nor profane authority. Therefore even
if proprietary riglit be held to be deducible from tlie Sastras

alone, then anyliow the inclusion of birth also by the term
" finding" {adhiyama) in the text,—" An owner is by inheri-

tance, &c."—is necessary, for the sake of the riglit of the

sons and the like to the performance of sacrifices, &c.
even when the father and the like are alive and free from
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defect,—(the right) which rests on the authority of the

Sruti, the Smriti, the Puranas and the custom observed by
the learned. It will be shewn that in fact, however,

the notion proprietary right is derived from profane autho-

rity alone ; and the ownership of the sons &c. in the estate

of the father and the like (during their lifetime) is recognis-

ed by people (without the assistance of the Sastras) : and
(ownership itself,) by others (who have nothing whatever
to do with your Sastras).

24. As also for what has been said (§ 6), namely, that

if the right be common as well to the father or the like as to

the sons &c. who are incapable of signifying permission,

how can the ceremonies of establishing the sacred fires

and the like, take place in the absence of their permission ?

That has already been almost refuted, thus—that the

father, by reason of his independence, does not stand in

need of #K?i^, permission of sons &c. even when they are

capable of giving permission ; therefore a fortiori when they
are incapable of giving permission. But Professor Vijna-

nesvara says—that the competence (of performing sacrifices

at the expense of the joint property) follows by force of the

very injunction for the performance of them.

25. Hence also the interpretation (§ 10) which is put
by Jimutavahana and Raghunandana upon the text of Gau-
tama,—" By birth alone one acquires ownership of proper-

ty,"—namely, that birth is intended to be the mediate
cause of right,—is useless.

26. As for the text of Sankha, the interpretation (§11)
given in the Smritichandrika is preferable : but if the
interpretation were as put in the Kalpataru, then the terms
like " acquired by learning" &c. being imported, (the defect

of) the importation of many terms not occurring in the text

would take place. The importation, however, of the term
*' birth" (in the interpretation given in the Smritichan-
drika) is not unreasonable, because it presents itself through
the suggestion of the >terms sons &c., and because the
importation is of fewer terms.

27. Hence in conformity with the texts (§ 9) of the

Smriti which are supported by the Sruti, it is more proper to
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interpret that the texts (§ 10) of Manu, Narada and Devala
refer to the absence of independence (of sons &c. during the

lifetime of the father and not to the absence of their right).

28. As also for what has been said (§ 7), namely, that

on the hypothesis of right accruing by birth, the texts declar-

ing the impartibility of what has been gifted through

afiection would become unreasonable ; that too is not

tenable, for they may be reconciled as having reference

to (the sons') permission, and as having the object of estab-

lishing the invalidity of the affectionate gift of immoveable
property : or, what is declared (in those texts) is the im-

partibility, by reason of the father's independence, of what,

other than immoveable property, has been given by him
even without the permission of the sons.

29. Accordingly with regard to immoveable property,

there is tlie following special rule, namely,—"-Iilimoveables

and bipeds although acquired by a man himself, shall not be
gifted away or sold without the consent of all the sons."

And the text, namely,— " The father is master of all the

gems, &c." is, however, more reasonable on the hypothesis

that right accrues by birth. Nor is it right to say that it

refers only to immoveable property acquired by the grand-

father, for both are enumerated in the text, " neither the

father nor the grandfather." The declaration that what
is even acquired by the grandfather himself is not to be
given away when there is a son or even a grandson,

indicates right by birth. As in the opinion of the adver-

sary, the father alone has the right to the gems, pearls and
corals of the grandfather, by reason of it being so declared;

so, in this opinion also, notwithstanding the son and the like

have a right thereto by birth, co-existing (with that of the

father,) the father has the competency of making gifts :

thus there is no difference.

30. Hence it is to be observed, that although the

right of the sons &c. to the property of the father and tlio

grandfather accrues by birth alone, still for the performance
of the necessary religious ceremonies and for the })urposc of

affectionate gift, maintenance of the family, deliverance
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from danger and the like that are prescribed by tlie sacred

texts, the father possesses independence in dealing' with
the (joint) property other tlian immoveable : but with re-

spect to immoveable property, whether self-acquired or

inherited from the father or other ancestor, the dependence
on the sons &c. is alike, by reason of the following text :

—

*' Although immoveables and bipeds be acquired by a man
himself, there can neither be a sale nor a gift (ofthem) with-

out convening all the sons. Those that have been born,'

as also those that are unborn, as well as those that are

in the womb, all of them require maintenance : neither a
gift nor a sale" (can take place).—To this (rule) again,

there is an exception which will be mentioned.

31. As for what has been said, (§ 12) namely, that inas-

much as the notion of proprietary right is derived solely from
the Sastras, and as the generation by birth of such right is

nowhere'^uBdlftred in the sacred texts, how can it be admit-
ted that the right of the sons &c. to the property of the father

and the like, arises by birth ? Tiiat, licwever, has been
alread}^ refuted (§ 23), even granting that the idea of right is

derived solel}^ from the Sastras
;
since in the text of Gautama

and others, birth also is declared as a means of right,

32. But, in fact however the proposition that the
notion of right is derived solely from the Sastras, does
not stand the test of reason. Amongst the Mlechchhas
and the like also residing in their own country, who are

devoid of even flie slightest knowledge of the Sastras,

the expression that " this much is so-and-so's ijropertij'''

and transactions, such as sale and purchase based thereupon
are found. Therefore it must be admitted that property—
which is determined by proprietorship—whereof purchase
and the like are the means of acquisition is, by means of
co-existence and absence of separate existence, known by
them (tiie Mlechchhas) solely through the (profane) authority
of the senses and the like, either as consisting in the capa-
bility of being dealt with according to pleasure, or as a
substance of a distinct category of its own.

33. An enthymeme too based upon this reason has
been mentioned by Vijndnayogin, thus:—"Property is

o
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known from profane authority, for it effects transactions

relative to profane purposes, like rice, &c. ;" the instance

shows co-existence :
" the sacrificial fire and the like, that

are known from sacred authority, do not give effect to trans-

actions relative to profane purposes ;" this is an instance

shewing absence of separate existence. Hence the reason
consists in co-existence and absence of separate existence.
'* Although sacrificial fire and the like effect also transac-

tions relative to secular purposes, such as, the boiling of food;

still they do so, in the character of fire &c., as known from
profane authority, but not in the character of sacred fire

&c. :" thus there is no infraction of the rule. '' But here,

purchase and the like are effected by means of gold &c.
not as such but (by gold) as property only." Just as

w^hen gold &c. become the cause of secular works, such as,

ornaments, that is the secular phase (of gold &c.), similarly

property also which exists in all (in gold as well as in oi^her

things) is only secular. *' Since in this worlTi^transactions

such as purchase are not effected by what is not property."

34. Nor can it be said that in this view, an objection

w^ould arise, namely, that the texts of law such as,—" An
owner is by inheritance &c.,"—would be useless as superflu-

ous precepts, affirming, as they do, what is otherwise esta-

blished by profane authority. For the above texts may
reasonably be explained as referring to what conduces to

spiritual good or to spiritual evil, like the consideration, in

the Smriti of grammar, of the correctness and incorrectness

(of words) consisting (resj)ectively) in the expression of im-
memorial meaning or its absence.

^J^hus on the subject of correct expression, (in the
MfmAnsa) it has been concluded,—" That the SAstras treat of
the correctness which is known from profane authority

alone, but which is not discriminated by the people who
use correct as well as incorrect words ; but not of the cor-

rectness which is not deducible from profane authority : for

(were it so, then) in the injunction,—'shall speak with
correct words' &c. theie would be the ftillacy of mutual
dependejice &c." Similarly also is the case here.

35. Accordingly in the Nayaviveka, Bhavan^ith
says:— *' The means of acquisition such as birth &c. are
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derived from the profane authority ; for what are discrimi-

nated to be the impressions on the mind of the primeval

men, are unimpeachable, and the Smriti has for its object

the consolidation of them, like the Smriti of grammar and

the like." By the term " &c." in the phrase '' birth &c." are

included purchase and the like ; and by the term " and the

like" in the phrase " grammar and the like" are included,

music, examination of precious jewels, palmistry &c. It

has been said by the venerable Professor while treating of

the subject of Smriti, that desires and the like also which

are undoubtedly deducible from profane authority are

defined (in the sacred books) for the sole purpose of discri-

minating them for the benefit of the unthinking.

36. The text, namely, '' An owner is by inheritance

&c." has already been explained (§ 13). Professor Vijnanes-

vara, in the Mitakshara, has made the following comments

:

—"rhe term/, inheritance' refers to unobstructed heritage

;

and the term ' partition' refers to obstructed heritage."

The author of the Smritichandrika, however, has, after

commenting that the term ' inheritance' signifies birth

alone which causes ownership of the sons &c. in the pro-

perty of the father, and the like, explained the term parti-

tion to mean the distribution engendering ownership limited

to a definite portion of the wealth of the father and the
liksr But this is not right. For partition is made of that

in which proprietory right has already arisen, consequently
partition cannot properly be set forth as a means of

proprietory right. Indeed what is efiected by partition is

only the adjustment (of the proprietory right) into specific

portions. If the enumeration be taken to comprise the
principal as well as the secondary causes, then there would
be variableness in the meaning of the term ' owner.'
Accordingly in the Mitakshar^, Professor Vijndnesvara
says, that " the term partition is generally understood to

relate to property belonging to several owners, and does
not relate to what .appertains to another nor to what is

unowned ;" and that " the right of the sons and the like,

by birth alone is most familiar in the world."

37. As also for the text,—(relatino;- to succession),

namely,—" The wife and the daughters &c." ; that again is
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intended to prevent mistakes with regard to the proprie-

tory right—notwithstanding it is derived from profane

authority—when there are many persons who are recog-

nized as heirs by reason of their relationship to the (late)

owner. For it is held by all the commentators that the

sacred Institutes on positive law mainly consist of superflu-

ous precepts embodying matters derived from profane

authority.

88. That property whereof the means of acquisition

are prescribed, is deduced from profane authority alone

—

is approved also by the venerable Guru. For while set-

ting forth the third interpretation which the Aphorism on

the desire of acquisition admits of, he in the following

passage, doubts the possibility of the adverse argument,

namely,—If restrictions relative to the acquisition of pro-

perty referred to sacrifices, then there could be no property

at all, since proprietory right is not derived^frOm profane

authority ;—and then shows that the proper adverse argu-

ment is—That acceptance and the other modes of acquisi-

tion of property are the means of proprietory right, is a

fact derived solely from profane authority :
—" Nor does

(the text relating to) the means of acquiring property

concern sacrifices, for (if it did so), there ' could be no
property at all, consequently sacrifice itself could not be

performed. Tliis has been irrationally asserted by sOVne

one To say that acquisition does not produce proprietory

right, is a contradiction in terms."

The meaning of tliis passage has been expounded by
the commentator in the following way :

—" If tlic restric-

tions regarding the acquisition of property (laid down in

tlio texts such as,
—

' An owner is by inheritance &c.') re-

lated to sacrifices, (so tluit tliey could bo performed only by
property acquired agreeably to tliose restrictions), then this

text could not signify tluit the restrictions relate to tho

means of acquisition of jn-opcrty ; for by signifying that

the restrictions relate to sacrifices, its power of signification

becomes exhausted. Tliat l)eiH^ so, tliere would bo no

authority to show that what is gained by acceptance (of i)ro-

sents), and tho like, becomes property, consequently sacri-

fices consisting in tho relinquishment of pro])erty, could
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not be performed by that (i. e. any thing so acquired)

which is not property ; therefore, to what does relate the

text embodying the rules regarding the acquisition of pro-

perty ? (i. e. does the text ordain that nothing but what is

acquired in the modes mentioned, becomes property or

that sacrifices can be performed by no otlier property than
what is so acquired ?) This is the adverse argument, the

possibility of which is doubted : and the above is the

meaning of the doubt. The passage beginning with ' This
has been irrationally asserted &c.' constitutes the answer
to it ; its meaning is as follows : inasmuch as it is esta-

blished by profane authority, that acceptance and the like,

are the means of proprietory right, that cannot be a sub-

ject of the sacred books ; consequently the text signifies

only that the rules have reference to sacrifices : conse-

quently neither is there the impossibility of performing
saci:ifices, nor are the restrictions useless."

Also'in- stating the conclusion, the venerable Guru
does,upon the very assumption that the notion of property
is derived from profane authority, explain the purpose
of the disquisition thus,—" Hence a breach of the rules

aff'ects the person, not the sacrifice." The meaning of

this passage also has been thus explained :
—" If restric-

tions respecting the acquisition of property related to

sacrifices, then a sacrifice might be performed with such
property only as was acquired consistently with the re-

strictions, and not with property acquired b}^ violating

the restrictions ; but the fault arising from the violation

of the restrictions would not attach to the person (who
performs the sacrifice). This is agreeably to the ad-
verse argument. But what is affirmed in the conclu-
sion is, that inasmuch as the restrictions regarding the
acquisition of property do not relate to sacrifices, but
afiect the person, the performance of a sacrifice is not
imperfect even with property acquired by infringing
the restrictions : therefore the fault of violating the restric-

tions attaches to the person only." It is here admitted that
even what is acquired by infringing the restrictions, be-
comes property ; because otherwise the statement that
sacrifices may be performed thereby would be contradic-
ted.
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39. While treating of the very same subject, the

venerable Kumarilasvdmin also is of the opinion that the

notion of property is derived from profane authority. And
this is easily accessi])le to those who feel curiosity for the

valuable exposition of the subject (given by that venerable

author).

40. Accordingly in the Sastradipika, Parthasarathi

says :
—''Acquisition which takes place out of (man's) desire

(for property) is not derived from the Sastras." It takes

place from (human) desire as one of the ends of man, for

property which when acquired delights the man, is from
perception, known as one of the ends of man, it cannot
from any inference, be deemed as having for its sole object

the performance of sacrifices. Therefore it is to be re-

marked, that property which is one of the ends of man,
is used for the performance of sacrifices, in the same
way as for any other transactions, for a s^icriflce also

is one of the transactions of man : but property is not
subservient to sacrifices only, because, if that were so, no
sacrifice could take place inasmuch as life (of man) would
be extinguished (for want of property to sustain it, conse-

quently who is to perform sacrifices ?) This (explanation)

is given by Praghattaka. Here by refuting that acqui-

sition is deduced from the Sastras, it is very clearly indi-

cated that the notion of j^i'operty and the means of its ttvs-

quisition is derived from profane authority. It is further

stated by him :
—" Hence acquisition of property,—which

is one of the ends of man,—thus becomes one of which the

object is temporal, liut the restrictions (relative to acqui-

sition of property), having no temporal object, must have
some spiritual object. The spirituality again of the restric-

tions, referring as they do to acquisition—which is an end of

man,—must be taken to affect tlie man alone ; hence it is

indicated that a person acquiring (property) in any other

mode (than what are prescribed by the Sastras) couunits

sin."

41. Hence also, it cannot bb apprehended that the

texts like " An owner is by inheritance &c.," are un-
nccessaiy ; since, by declaring as superfluous prcce})ts,

that iiilioritance and the like are the causes of proprietory



Sees. 42, 43.] PARTITION OF HERITAGE. 23

right,—a fact deducible from profane authority they in-

tend to lay down restrictive rules with a view to prohibit

any other means of property than those (declared in the

texts) : like the restrictions relative to the direction of the

posture of taking food which produces satisfaction of the

appetite. The difference in the opinions of Bhatta and
Guru consists in this only : (the one says) that the acqui-

sition of property alone 'forms the instance in the disqui-

sition of what affects sacrifices and of what affects the per-

son (performing sacrifices) ; but the restriction is set forth

as the argument of the adversary : (while the other says)

that the restriction alone forms the instance there. But
both of them concur in holding that property is derived
from profane authority. This is the substance (of what
they say). The arguments for and against their respective

opinions are dwelt upon in the works of the learned on the

subject, but are not set forth here as they do not bear
upon tlie'poiat in question.

42. Hence is refuted also the argument of Dhares-
vara and the author of the Sangraha, namely, that if the
notion of property were derived from profane authority,

then what is obtained by means of theft and the like

would become property. For in the world, theft and the
like are not recognized to be the means of proprietory
rfght, inasmuch as such expression is used (in cases of theft

&c.) as that " this property belongs to another and not to

this person." Again a doubt relating to proprietory right

in the form,— * Whether this property belongs to this per-

son or to another'—(a doubt) which arises from a doubt
regarding the (person's) means of acquiring the property,
such as purchase—is not unreasonable. Hence also the
argument, that if the notion of proprietory right were
derived from profane authority, tlien no one could say
** that my property has been stolen by him," for the pro-

perty (which is the subject of theft) would belong to the
thief alone,—entirely falls to the ground.

43. As for what has been said by the author of the
Sangraha (§ 17), namely that, since the application of pro-

perty is laid down by the Siistras, therefore it cannot possibly
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be said that property consists in the capability of being dealt

with according- to pleasure ; because the use to any pur-

pose according to one's pleasure is impossible. This too is

only plausible. For we say, not that it is what is used
according to pleasure, but that it is what is capable of being

so used. (Were it) otherwise, (then) when the will (to use

property in a particular way) is restrained for fear of the

King and others, it would cease to be property; more-
over this anomaly would result, namely, that the same
thing would be one's property when he desires to use it,

and cease to be so while he feels no such desire. It may
be that sometimes property is not dealt with according to

pleasure, by reason of rules (regarding the use of property)

laid down by the Sastras, as by reason of the restraint put

by the King and others, but still the ca])ability of being
dealt with according to pleasure remains unaffected.

Hence even if propert}^ be used by a person of perverse

character in a way contrar}^ to the Sastras, "^tiKfit would
not be a case of dealing with what is not property : but
only sin would be incurred for violating the rules prescrib-

ed by the Sastras. For there is certainly the capability of

being so dealt with arising from its being acquired (by
him.) Accordingly it has been said also in the Nayavi-
vcka, that " wiiat is acquired by one is capable of it by
him." ''Capable of it" signifies, capable of being dealt

with according to pleasure. (It is) similar to the capaoi-

lity in a seed of producing sprout,—resulting from the seed

as such, although it does not produce a sprout owing to any
obstacle. But in reality there is indeed a difference be-

tween the distinctive feature ot property and the capability

of being dealt with according to pleasure, in the same way
as between the distinctive feature of seed and the capabi-

lity of producing germ ; otherwise so long as the differentia

of the (;a])ability is unknown, the capability (itself) will

remain indeterminate. Hence like tiie caste of Bralnnanas,

property is certainly a substance of a distinct category of

its own, which is liable to production and destructif^n, and
is manifested by the cognizance ot^ its means. The only

distinction is that the caste of Brahmanas being a class is

eternal. This is explained in the treatise on the subject

and in the Lilavati and other works.
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44. The object of the disquisition here, namely,

whether the notion of proprietory right is derived from

profane authority or from sacred authority has been ex-

plained in the Mitc4ksharcl, thus :
—" If the notion of property

were deduced from sacred authority alone, then by reason of

the text of Manu, namely,

—

'If Brahmanas acquire wealth

by means of a blameable act, they become purified by the

relinquishment of that wealth, with prayer and rigid auste-

rity,'—a person having no right to the property acquired by
means of improper acceptance of presents, or by other

means which are prohibited to that person,—in the same
way as to what is acquired by theft and the like, such

property would not be partible even among his sons. But

if the notion of property be derived from profane authority,

then the father's right accrued to what was so acquired;

consequently that being paternal property, may be divided

by his sons. The acquirer alone is liable to perform expia-

tion"for*^lhe sin incurred in consequence of the violation of

the prohibition : but his sons, who acquire that property by
means of inheritance, which is not unlawful, are not required

even to perform the expiation. Since Manu says :

—

' There are seven lawful means of the acquisition of

property, namely, inheritance, finding, purchase, conquest,

investment, performance of (religious) acts (for others,)

and acceptance of presents from proper persons.'-
—

' In-

vestiiient,' is the laying out of property for the purpose of

profit ;
' performance of acts,' means, officiating as a

priest ; of these the three beginning with inheritance are

lawful to the four classes alike ; but conquest is so, to the

Kshatriya ; and investment when made in person, to the

Vaisya and the Siidra ; but when not carried on personally,

or even if carried on personally in times of distress, to

all the classes ; but the performance of religious acts (on

behalf of others) is peculiar to the Brahmanas alone : this

is the distinction."

45. To this, the author of the Madanaratna raises the
following objection :—Even if the notion of property be
taken to be derived from sacred autliority alone, still the pro-

hibition of the acceptance ofpresents from improper persons
and of the other reprobated means, intends not that they do
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not produce the proprietory right, but that they engender

merely sins. Because by the following texts, namely,

—

*' A Br^ihmana taking food or accepting presents from any
person, when in distress, is not tainted with sin, for he is

equal to the burning sun ; a twice-born is not stained with

sin, if he carries on, but not personally, money-lending,

agriculture, or trade, or does it personally at a time of

distress,"—it is declared that he '' is not stained with sin."

Hence it appears that no sin is incurred at a time of dis-

tress, consequently it is clear that sin is incurred in the

absence of distress ; for it is proper that the prohibition

and the exception to it should refer to the same subject.

Accordingly when there is no distress, expiation consist-

ing of prayer and rigid austerity after the abandonment of

the property,—only has been ordained. But with regard

to the acceptance of presents from improper persons, and
other reprobated means of acquisition, there is no_,^text

whatever providing punishment, similar to> that in cases

of theft and the like. Hence agreeably to both, the

adverse opinion and the conclusion, there being no differ-

ence as to the generation, by the acceptance of presents

from improper persons and other reprobated means, of the

proprietory right of the person acquiring by such means,

the partibility too amongst the sons and the like, of what
has been so acquired is alike (in both opinions). There-

fore what has been said to be the object of this disquisition

is not reasonable.

46. What we say here is this. As in the opinion of

those who assert that the notion of property is derived from

sacred authority alone, the prohibition of theft and the like

implies the non-generation of proprietory right, the inflic-

tion of punishment and the liability to penance, similarly

let the prohibition also of the acceptance of presents from
improper persons and of tlie like imply the same. Again,

in the event of distress, as by virtue of the exception

laid down in the following text,—viz. " Thus likewise may
a person who has not eaten at the time of six meals (i. o.

has fasted for three days together,) steal at the time of the

seventh meal, from a man of mean conduct, (so much
as is sufliciont for tluit day only) without intending



Sec. 46.] PARTITION OF HERITAGE. 27

to provide for tlie morrow : and if the owner asks,

it should be confessed to him when he asks,"—there

is none of those three incidents in theft, let the same
be the case in the acceptance of presents from improper
persons, and in the like. For otherwise, in both the

instances, the five great sacrifices and the like could not
be performed by such property. It may be objected that

upon the assumption that the notion of property is derived
from the Sastras, how can the prohibition of theft which is

not recognized (by the Sdstras) as a means of property,—be
justified ? Hence it must be admitted that there is an
indirect recognition of it by reason of its inclusion under
*' seizure." For otherwise the prohibition itself would be
unreasonable. Also for fear of the objection that in the case

of the prohibition of what has been enjoined by the Sdstras,

obedience would be optional, as in the instance, '"' The
initiated are not to perform the liomam^'' it must ex neces-

sitate "bb* acknowledged either according to the opinion of

the author of the Bhasya, that the injunction refers to cases

other than what are prohibited, or according to the other
opinion, that agreeably to the rule governing general and
particular provisions the prohibition which is particular

supersedes the general injunction (in the cases to which
the prohibition refers). But the acceptance of presents

&c., as means of acquisition for Brdhmanas &c., have been
decluTed (by the Sastras); hence in the event of distress

and in its absence, the exception (to the prohibition) and
the prohibition respectively are very reasonable, If it be
objected that, in that case a Brahmana would by accepting
presents from improper persons and by personally carrying
on trade and the like, otherwise than in the emergency of
distress, be liable to judicial punishment. (The answer is)

be it so ; for it is not held by any one, that there is fio

judicial punishment for one who renounces the duties of
his class. The punishment again which is to be inflicted

in particular cases, is what is generally provided, while
in some other cases it is specifically laid down : but this is

a different question altogether. Hence there is also another
defect in the opinion of those who maintain that the notion
of property is derived from sacred authority, namely multi-

plicity^ inasmuch as the prohibition of theft (according to
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tliem) implies three things (namely, the non-generation of

property, the infliction of punishment and the liability to

penance) ; as well as the multiplicity consisting in the ad-

mission of the limitation of a general proposition. But in

the opinion of those who assert that the notion of property

is derived from profane authority, the prohibition implies

punishment and sin only ; because it is a matter derived from
profane authority that theft and the like are not the means
of property : and as the prohibition refers to what may
happen under the influence of the springs of human action,

there is no defect in the shape of the admission of the

limitation of a general proposition. Hence (in this opinion)

there is feivness (of assumptions as opposed to multiplicity in

the other opinion). Therefore if the notion of property were
held to be derived from sacred authority alone, then
acceptance of presents from improper persons, and the like

being not (lawful) means of property the father could have
no right to what is so acquired; consequently as there

can be no partition of the property acquired by the father

by means of theft and the like, so also what has been
acquired by means of acceptance of presents from improper
persons would be impartible. But if the notion of property
is derived from profane authority, then as these also are in

the world considered to bo legitimate means of acquisition,

therefore it is established that what is so acquired is par-

tible. Hence the object (of the disquisition) as setfwi^tli

in the Mitakshara is perfectly consistent with reason. The
object (as set forth in the Mitakshara,) however, is illus-

trative ; for agreeably to the adverse ojjinion, the sons &c.,

would have been liable to punishment and penance even
in taking paternal property acquired by improper accep-

tance &c., just as in taking what has been acquired by
the father by means of tlioit and the like. (To obviate)

this too is to be properly considered as an object (of the
disquisition) by reason of what has been said (in the
Mituksliara), namely " The acquirer alone is to perform
the penance."

47. But tills ([uestion ought to be solved hero,—name-
ly, if the notion of property is derived from profane autho-
rity, and it is a matter established by profane authority,
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that theft is not a means of property, then, when theft is

allowed in the emergency of fasting for three days to-

gether, whether or not property arises in what is stolen

accordingly. The first (alternative) is not tenable ; for it

being established by profane authority that theft is not a
means of property, the generation of property by theft can-

not be maintained. Indeed a fact against the authority of
the senses, such as the generation of acid curd by water,
cannot be established by a thousand texts. Neither is the
second tenable ; for the five great sacrifices which are
principally considered cannot be performed by what is not
property. Nor can it be said that let that stolen property
accomplish only the gratification of the appetite and not
any religious rite ; because that would be contrary to the
practice of the learned, and because it is ordained that,—" The learned never partakes of it without performing
the five great sacrifices : the very same food which a per-

son p^takes in this world, is offered to his gods," Accor-
dingly the following anecdote is related in the Puranas

:

—" When Visvamitra having stolen a hind leg of a dog from
the house of a butcher, and having made up his mind to

partake of the same, and to offer a portion of it to Indra and
the other gods, was about to present to the gods their

share, then Indra and the other deities created rain, and
abundant crops instantly sprung up." But if property be
hcld-to be a matter derived from the Sastras, then the gener-
ation or the non-generation of property by theft and the
like,—as is laid down by the Sdstras, are not contradictory.

While those who maintain that the notion of property and
the means of its acquisition are derived from profane autho-
rity, are fixed on the horns of a dilemma.

48. The above argument we meet thus : Although
it is not deduced from profane authority, that theft is a
means of right, still it is derived from the very text cited

above, which authorizes theft at the time of the seventh
meal, by one who has not taken food during the time of six

meals. But the positioij that the notion of property is solely

derived from the Sastras is untenable, inasmuch as purchase
and the like transactions that can be accomplished by pro-
perty would be unaccounted for among those who are



30 VIRAMITRODAYA. [Chap. I.

i"-norant of the Stistras. Hence the prohibition of theft

indicates punishment and sin only ; but it does not imply
non-generation of right, since generation of right by theft

is not recognized. As for instance although the class

Brahmanyam is perceptible in all (the individuals con-

stituting the class) still in so far as regards the superiority

of the caste, it is deduced from the Sastras alone ; because

the rules regarding the superiority and inferiority of men
are derived solely from the Sastras. Thus the venerable

preceptor says—" But here this much only is to be ad-

mitted as derived from the sacred authority, since this rule

regarding the superiority and inferiority of men is not

deducible from profane authority." He further says:—" Then again, the class Brahmanyam is manifested in an
individual descended lineally from a particular person;

hence what is derived from the Sastras is only the relation

between that which is manifested and that whereby
it is manifested, (i. e. between the class BrahmanyaLLi*and

the descent from a particular person) : and the class Brah-

manyam in an individual described above, is certainly per-

ceptible to a person who is conscious of that whereby it is

manifested ; inasmuch as there are all the conditions for

the perception of the class after the perception of the indi-

vidual." In the present case, however, unconditional theft

alone being considered to be not a cause of property, only

the generation of property by theft under the circumstaj^es

mentioned is taught by the Sastras. Nor can it be said

that it is against the authority of the senses, and what is

against the authority of the senses cannot be tauglit by a
thousand texts. Because the non-generation too (by
theft, of proprietory right) is not a matter derived from
perception : but inasmuch as what is a means of pro-

perty is deduced from the co-existence and the absence
of separate existence, of that means and of the free use

of property acquired thereby,—the fact that theft is a
means of property is not deduced, since stolen property
(as such) cannot be applied to any use. Just as the
])roduction of a son by means of the sacrifice for a son,—

a

fact which is beyond profane authority, is taught by the
Sastras, notwithstanding there arc visible means for the

generation of a son ; let the sumo be the case here also.
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As for the sacrifices aiming at heavenly happiness, which
are purely spiritual in their consequences, there is in addi-

tion the absence of visible means : but that is a different

question. As (for another instance) the fact that the
reviving mantras have the power of producing the burning
property (of fire) which has been counteracted by any
neutralizing agent is known from the Sastras such as the Ar-
thavan, since it is not deducible from profane authority. Be-
cause it cannot be asserted that the reviving power is any-
thing more than the causality of an effect counteracted by
a neutralizing agent ; since (if the power be held to be a
separate substance, then) there would be great multipli-

city in supposing the destruction of the power and the

production of it.

49. As for what Jimiitavd^hana has, while refuting

the position that right accrues by birth, said,—after ex-

plaining that .the intention of the ancient passage, viz.,

" Sometimes by birth," is to indicate the mediate cause,

since birth is the cause of the relation of the father and
son and the demise of the father is the cause of the (son's)

right;—and anticipating the objection, viz., how can the
son's right arise by the father's act consisting in the gener-
ation ?—namely;—*'The production of the right of one
person even by the act of another is not inconsistent, it

iDeiiig' based upon the authority of the Sastras ; and that

is also seen in the world, since in the case of donation,
the donee's right to the thing arises from the act of the
donor, namely from his relinquishment in favor of a sen-

tient being. Neither is the right (of the donee) created
by (his) acceptance, for then the acceptor himself would
(virtually) be the donor ; since gift consists in the effect of
raising another's right to the property, and that effect

would liere depend on the donee. Just as a sacrificer [i. e.

the person at whose cost and for whose benefit a sacrifice

is performed),—though making relinquishment of (his right)

to the things offered to the gods—is not called the hotd (the

performer of the homam^) but the priest alone is denomina-
ted the hotd^ as performing the act ofthrowing (the things in

the sacrificial fire) which is the reason of the name homam
(being applied to the ceremony). The same would be the
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case here. Besides the term gift is used even previous

to the acceptance (by the donee), in the following sacred

text,
—

' Thinking in the mind of the intended donee shall

pour water on the earth : an ocean has a limit, but a gift

has none.' But is not receipt acceptance ? For the affix

in the word svikdra (acceptance) implies a thing becoming
what it before was not ; and the act of making his own,
what before was not his, constitutes acceptance or svikdra.

How then can right (of the donee) accrue antecedent to

that ? The answer is, though right has already arisen,

still it is by the act of the donee consisting in the know-
ledge that the property is his own, rendered capable

of being dealt with according to pleasure ; and such is

the meaning of the term acceptance fsvikdraj. From its

association with officiating as a priest and teaching,

receipt fpratigralia) is, without question, a mode of

acquisition though it do not immediately create^ pro-

prietory right : for in the case of officiating a.s a priest, and
so forth, right (in the wealth so gained) arises solely from
the gift of the fees. Or the survival of the son at tho

time of the father's demise, may constitute his acquisi-

tion. Besides in the case of property left by a brother

or any other relative, the right of the rest of the

brethren or other heirs must, however reluctantly, be ac-

knowledged to arise either from the death (of the ])ro-

prietor) or from the survival of the rest at the time 'Cffhis

decease. Let the same be the case here also."

50. But this is not tenable. For the argument, '' it

being based upon the authority of the Sastras,"—has

already been obviated by the demonstrated conclusion that

the notion of property is derived from profane authority.

As also for what has been said in tlie pavssage,—" And that

is also seen in tlie world &c.,"—that too is only specious
;

for should the donee refuse to accept, his right certainly

docs not arise; again, if by (mere) relin(iuislimont in favor

of a particular person, his riglit accrued, notwithstanding
liis refusal to accept (the gift, )i then it would follow

that the donor could not ])ossibly grant (the property
relinquished in favor of a particular person) to any other
person. As also for tho argument, " for then the acceptor
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himself would f virtually) be the donor ;" that again is not

consistent with reason ; because, gift being an act whereof
the effect is the generation of another's right, the term gift

implies the act of inference &c., (by the donor) in favor of

the acceptance by the donee, but the production of that

effect is not possible witliout the acceptance by the donee;
hence the act of the donee completes the gift, but that

alone does not constitute the gift. As also for what has

been said in the passage "just as &c.,"—that too is not

correct. For the distinction does not obtain in the ac/ni-

hotra and the like homas which are (personally) performed
by the sacrificer ; again in the clarsapwiiamdsa and other

sacrifices where the relinquishment only is made by the

sacrificer, but the offerings are (actually) thrown (in the

sacrificial fire) by the priests, the function (of the priests)

being distinct (from that of the sacrificer,) the use of the

term hotd (for a priest) implying that function, is not open
to excep'tion. , The term /zo;«c<, however, does not signify

the throwing (by the priest) of what has not been relin-

quished (by the sacrificer). But whether that relinquish-

ment which is the distinctive feature (of a homa) is carried

out through the agency of one's self, or through the agency
of another person, that makes no difference. Hence a

sacrifice {yafja) does not depend, for its completion, on the

throwing (of offerings), but a Jioma depends on that alone.

The '&ct of the donee, however, is the sine qua non of gift,

for without it gift cannot be accomj)lished.

Again what has been said in the passage, '' Besides
&c.," that also is nothing. For abdication alone is or-

dained therein, but not gift ; accordingly it has (sub-

sequently) been said that "the donor reaps its fruit," for

otherwise this (portion) would be superfluous. Had the
fruit of gift been otherwise deducible in what is intended
for gift, the passage " the donor reaps its fruit," would
have become useless. Hence what is intended by the
verb "give" (in the term gift) in the passage cited be-
fore, is abdication only—consisting of the pouring of
water, in favor of the intended donee, but the completion
of the gift takes place only in case of acceptance by the
donee of what is so abdicated. This is the best interpre-

tation. Accordingly, in the formula for declaring the
5
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intention (of making a gift,) the expression used by the

learned is, "I abdicate," and not " I will give" or " I

give." Hence, although the fruit of gift arises (before

acceptance), still because the right of the donee accrues

from acceptance, therefore the proposition that acceptance

is an acquisition, is not liable to exception. For the term
acquisition means an act producing property. Accord-
ingly Prabhakara says :

—" This has been irrationally

asserted by some one : to say that acquisition does not

produce property is a contradiction in terms." The text

ot this has already been explained. Moreover if accep-

tance, consisting in the knowledge that this property is

mine, did onl37- render that property to be capable of being

dealt with, wherein the right accrued merely by the act of

the donor, then the term acquisition as applied to accep-

tance would be metaphorical in its meaning ; and the be-

stowal of that property on any other person (in case the

intended donee refuse to accept the gift) woijld be,- as*men-

tioned before, unreasonable ; also in case of his non-accep-

tance, the destruction of his right already produced will

have to be assumed. Nor can it be said that it must be
acknowledged by you also, that by the act of the donor his

right being extinguished, a common right of donees is pro-

duced ; otherwise if his right be extinguished and no other's

right accrue, then the thing being without an owner, the

right of any person might, by means of seizure &c., aftse in

that thing, just as in grass, fuel, &c. of a forest, which have
not been appropriated, and the preservation (of the thing

by the donor so long as it is not given to any other person)

would be imj)ossiblc : so also in our opinion, the right of a

particular person produced on the abdication in favor of

that particular person, is extinguished by his non-accep-

tance, and tlio right of another arises by his acceptance
;

thus there is no such contradiction as the destruction of

a common right and the production of an exclusive right

(which you cannot but admit). Because a common right in

such a tiling being not recognized, the production thereof

is witliout autliority, and is neitlic- acknowledged by rea-

son of multipUciti/. But notwithstanding the extinction

of tlie donor's proprietory right, consisting in the capabi-

lity of being dealt with according to pleasure, the gift
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itself being incomplete in the absence of the effectj namely,
the production of another's property, the donor who aims
at attaining the merit held out by the injunction (for gifts)

certainly retains the right of preserving (the subject of the

gift) till the bestowal (of the same on some other fit per-

son) ; in the same way as (a sacrificer has the riglit of pre-

serving) the clarified butter poured on tlie sacrificial fire

until it is burnt to ashes, by reason of the declaration of

imperfection which would otherwise be the consequence
of non-conformity with the prohibition of (the offering)

being touched by what should not be touched. Hence it

follows that although another's right be not generated, still

there is no harm in not preventing (by the supposition of

a common right) the (supposed) consequences of the thing
being without an owner, and of its seizure. Upon this

alone is based the practice of the learned, consisting in

the preservation of the subject of gifts (to men and gods).

Nor can it be* argued that the injunction being assumed
by us to refer solely to abdication, the fact of the produc-

tion of another's right would not at all be important,

because abdication, such as is described above, is what (we
say) is intended by the injunction, for otlierwise in the

case of homa also, the state of being burnt to ashes would
be unimportant.

As for what has been said, namely,—from its associa-

tion with officiating as a priest and teaching, acceptance
though it do not immediately create proprietory right, is

still an acquisition in a metaphorical sense only,—that

also is from ignorance. Since in the case of officiating at

a sacrifice, the shares to which the priests and others are
entitled, are, at the time of distributing the fees {dakshind\
allotted to them in the shape of wages. Accordingl}'- in

the aphorism of Jaimini, viz., " Salary is the service of a
master," the use of salary (to signify the fees) has been
ascertained : the details, however are to be found there.

Salary is no other than the wages causing inducement of

a servant. So also, in teaching, the pupil at the end of his

education gives to the »teacher such wages for teaching as

satisfies him. But in case of regular service for wages, the
paid tuition is quasi degradation. Hence as distinguished
from acceptance as well as from service {nirvesa) implying
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(regular) wages, officiating at a sacrifice and teaching have
been separately enumerated as being a mixture of both.

Hence these too are acquisitions in the primary sense.

Accordingly also the term honorarium {daJcshind) is ap-

plied to what is given to a priest and a teaclier.

As also for the argument that it is undisputed that in

the propert}^ left by a brotlier or any other relation the

right of the rest of the brethren or other heirs is produced
either by the demise of the owner or by the survival of the

brethren &c. at the time of his decease ; therefore also in

the case of sons &c. let the demise of the father &c., or

the survival at the time of their decease, be the cause of

right, but not the birth of the sons &c., which is not ap-

plicable to all cases ;—that also has been already confuted

by showing that it must be admitted that birth is a cause
of right.

51. As also for what has been said, namely, that if

birth be held to be a cause of proprietory riglit, then the

text of Manu, viz:—" After the father and mother &c.,"

cannot consistently be explained ;—for if it be considered

to mean the prohibition of previous partition, then the

objection would arise that it intends a meaning not its own
;

and as the pur])ose of partition is mundane, an injunction

for partition as well as an injunction for its time is im-

possible. Nor can it be taken to mean an obligatory in-

junction regarding ])artiti()n which stands (but for this in-

junction) optional, for in tliat case there would be a conflict

with the injunction regarding dwelling togetlicr ; therefore

it nnist be admitted tliat the text is intended for establish-

ing that wliilc the fatlier and the mother are alive there is

no ownership by birth to their property, but that it is on
tlicir demise that the right of the sous &c. accrues to

their estate.

52. • The above argument is extremely unsound. Rc-

causo the objection that it imparts a meaning not its own,
is equally applicable (to tlie view taken by liim) ; and
because there can Ix; no incongruity in considering tlie

al)<)ve text to be an injunction as to tlie time for partition,

inasmuch as there was no independence (of the sous) before
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(the demise of the father) ; and because even it be held as

a superfluous injunction regarding the time (for partition)

which proceeds from the desire (of the co-sharers for

partition) there can be no impropriety, it being a text on
positive law.

Hence is obviated also the objection that partition

would be admissible only at the moment immediately
following the father's decease, for there is not in this

instance any particular objection like the danger to the
new-born infant's life in the case of a sacrifice on the birth

of a son,—against the immediate sequence of the effect

(when the cause is present) Neither is the causality of

the father's decease indicated by the injunction regarding
the time for partition, for otherwise, as the effect must
necessarily follow the cause, it would be sinful if partition

be made after the death of the parents (and not imme-
diately on their death). Moreover the extinction of the
father's right ^irises also from degradation and retirement:
but the right (of the sons) by birth holds equall}^ good
(in these cases). In the case of degradation, however,
the extinction of right and the disqualification for parti-

cipation arise only if expiation be not performed. Other-
wise penance too, which can be accomplished with (one's

own) wealth, could not be performed by the parents with
their own wealth.

Accordingly, (it must be admitted that) the following
text also, namely, " When the mother is past child-bearing

&c.," declares an injunction with reference to the time
for partition. There is not, however, in that event the
extinction of right as in degradation &c. : but the extinc-

tion of (the father's) right is deduced solely from profane
authority as well as from the prohibition of (his) participa-

tion, as in the case of a brother and others (who are excluded
from inheritance by reason of disqualification) ; this will

be mentioned (hereafter).

53. Moreover, Jimutavahana himself appears to give
up his prior contentiosi, and to admit partition by sons
even when the father's right is not extinguished ; for he
has, after having asserted that—"Thus there are two peri-

ods of partition : one, when the father's right ceases ; the



38 VIRAMITRODAYA. [Chap. I.

other, by his choice while his right endures,"—and then

meanwhile having found fault with the three 'periods of

partition mentioned in the Mitakshara—come to the con-

clusion that,—"Therefore two periods of partition are right-

ly affirmed : one, when the father's right is extinguished

by degradation, extinction of temporal affections and
death ; the other, by the choice of the father while his

right subsists." Now how does (in the latter case) the right

of the sons arise in the property of the father ? And
how is it that there is no conflict with the texts ordain-

ing absence of ownership (of the sons) while the parents

are alive ? Partition being impossible of what is not

property, how can partition be made by them ? Where
is the consistency of one part with another of his

(Jimutavahana's) own book ? For (in another part) he
says, " The cessation only of the father's right is in-

tended by the text, ' After (the demise ofj the father and
mother &c.' ; with this purpose the tQvm.'^after is used
instead of the term dead: the meaning being " after the

cessation of the father's right, and the cessation of the

father's right arises as well from his degradation and
extinction of worldly affections as from his death &c."

Again he says:—" Here also, as it is indicated that

the son's right in the father's wealth arises from such

causes as the extinction of the temporal affections, this is

one period of partition." Now if by the term, "from'^uch
causes as the extinction of the temporal affections," the

cessation alone of the father's right be intended, in that

case it is contradictory to what has been said, namely,
the other period of partition is by the choice of the father

while his right subsists.

Again when he maintains that the survival alone of

the sons and others at the time of the extinction of the

father's right is a means of acquisition, how can he assert

the right of the sons to the property of the father while

the father's right subsists. Certainly the father's right

caimot (according to his opinion) cease simply by reason

of the mother's being past child-bearing in the absence of

the father's retirement to a forest ; therefore it becomes
diflicult to apply the term ' lieritage' to the property where-

of partition is made while tlio father's right is not extin-
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guished ; for the meaning of the term heritage as explained

by himself is wanting, viz. :
" The term heritage is tech-

nically used to signify wealth in which right dependent
on relation to the former owner arises on the extinction

of his right." These and similar confusions arise (in pur-
suance of the doctrines propounded by Jimutavdhana).

54. But it is to be observed by those that are unpre-
judiced that every thing becomes consistent if right by
birth be admitted. Accordingly in the Mitakshara and
other works it has been said that the term heritage signifies

that wealth wherein another's right arises dependent on
relation to the former owner : but the phrase " on cessation

of the previous owner's right" has also not been inserted

in it. Hence it is established that^ heritage is two-fold.

The argument in support of the three periods of par-

tition mentioned in the Mitakshara will be set forth at

length when that subject will be dealt with ; there is no
use of discussing here what is incidental to the subject

under enquiry.

bb. The term ' partition' has been explained in the
Mitakshara, thus, " Partition is the adjustment into speci-

fic portions, of divers rights arisen in the entire estate."

But Jimutavahana introduces this definition as the opinion
of tli'e adversary in the following passage,—" Nor can it

be affirmed that partition is the adjustment into a particu-

lar portion of that right which all the co-sharers have
through the sameness of their relation over the entire pro-
perty;"—and then finds faults with it, thus,—"Because
the relation (of one co-heir to the owner) opposed by the co-

existence of another relative produces a right—determina-
ble by partition—to portions only of the estate

; for (other-

wise) there would be multiplicity in the assumption of the
accrual and extinction of a right to the entire estate ; and
it would be useless as there would not result the eifect, viz.

the power of dealing with the property according to

pleasure;" and then goes on,—"What we say is, that
partition consists in the act of manifesting, by the casting
of lot or otherwise, the right which had arisen in lands,

gold &c. and which extended only to a portion of them,
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and which was previously unascertained, being unfit for

exclusive appropriation, because no evidence of any-

ground of discrimination existed; or partition is the act of

ascertaining the right or of making it known,—by the

derivation of the term.''

56. The author of tlie Dayatattva has referred to

this view of Jimiitavahana, and censured it thus:— '' For
how may it be certainly known, since no text declares it,

that the lot for each person falls precisely on that article

which was already his.

" Again if wealth be gained after the father's demise,

by a brother riding one of two horses, which belonged to

the father, it is universally acknowledged, that two shares of

it appertain to the acquirer ; and one to any other co-heir.

In such a case when the original property is subsequently
divided, if that very horse be obtained by the acquirer,

then according to the opinion of those who ..affirm partial

rights, the horse was already his ; why then should another
brother share the wealth gained by him ? But if the horse

be obtained by another, equal participation of wealth so

acquired would be proper, since it is gained by the per-

sonal labour of the one and by the work of a horse be-

longing to the other.
" 13ut in fact, partition is the adjustment by lot or

otherwise into a right over a specific portion, of thatl-ight

which did, by reason of the same relation of the co-heirs,

accrue to the whole property, upon the extinctiou of the

right of the previous owner.
*' Thus, even the accrual and extinction of rights

over the entire estate are to be admitted, in the same
manner, as in the case of the re-union of co-heirs, the de-

struction of rights over portions, and the production of

rights over the entire estate, are acknowledged.
" This too is (in a manner) acknowledged by the

author of the Dayabhaga who himself writes :—In the fol-

lowing text of Vriiiaspati, namely :
' lie who being

(once) separated dwells again through afi'ection, with his

father, brother or paternal uncle is termed re-united,' bo-

cause the father, the brother, the paternal uncle and the

like, are from their birth likely to be united as regards
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the property acquired by the father or tlie grandfather

;

tliey alone may become re-united, when being once sepa-

rated they annul, through mutual affection, the previous

partition with the agreement to this effect, that the wealth
which is thine is mine, and what is mine is thine, and re-

main like one house-holder in any transaction. But not an
association of merchants who, unlike the co-parceners, are

by the mere union of stocks formed into a partnership,

nor the mere union of estate of separated co-parceners

without the stipulation based upon affection (are to be
looked upon as instances of re-union).

" By reason of the right being common, the text of

K^tyayana, which says :
' A co-parcener is not liable for

the use of any article which belongs to all the undivided
relatives,' becomes consistent in its literal sense ; inas-

much as his own right extends over every article

;

accordingly there can be no theft in such a case, as will

be shewn hereafter.

*' Similarly also, by the text of Narada, namely:
* Separated, not unseparated, brethren may reciprocally

bear testimony, become sureties, bestow gifts and accept

presents,' the prohibition of mutual gift &c. amongst un-

divided co-parceners becomes logically consistent ; because
(in such a case) there is an impossibility of gift and ac-

ceptance, inasmuch as the acceptor had a right to the

property given, even before a gift of it was made.
" All the co-parceners are entitled to the fruits of all

acts, either temporal or spiritual, which are performed with
the use of the joint property ; since their right is com-
mon. This is affirmed also by Narada :

' Among un-
divided brethren, duties continue common ; but when
partition takes place, their duties also become different.'

" Vyasa ordains: 'Let no one without the consent
of the others, make a sale or gift of the whole immoveable
estate nor of what is common to the family.' Here, from
the use of the adjective 'whole,' it appears that the right

of each parcener accrues to the entire estate.

" Therefore, when there are two persons equally re-

lated to the deceased, each of them considers the property
left by the deceased to belong to himself as well as to the

other coheir. Gift and the like by the one for his own pur-

6
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pose, is prohibited, should the other's consent be want-

ing.
" Therefore it is established that the right does not

accrue to a fractional portion."

57. It appears that this is subscribed to also by the

author of the Mitakshara ; for, he says :
" Partition is the

adjustment into specific portions, of divers rights which
have arisen in the entire estate."

But what is to be decided here is this : Whether
ownership inhering in the owners and determined by the

whole of the property, also whether property inhering in

the entire estate and determined by the owners, exists

jointly in all or exists separately in each ? The first (alter-

native) is not tenable. Since in case of destruction of any
one of those in which the ownership or the property in-

heres, there would be great multipliciiy in assuming their

destruction, and the production of tliem in^-all the remain-

ing ones ; and since the dealing with any article by any
one (of the co-owners) would be impracticable in conse-

quence of the want of power (in any one co-owner) of giv-

ing away or selling or using in any other way, according

to pleasure. Neither is the second (alternative) tenable
;

because on partition the destruction and the reproduction

of all of them would have to be assumed ; and because that

would be contrary to the following passage (of the Mitak-

shara), viz. " Partition is made of what was property, but

property is not generated by partition."

What we say here is this :—there are certainly rights

existing separately in each, by reason of the sameness of

the relation : when partition takes place amongst the co-

owners, the right of each ceases to what is allotted to the

others, in the same way as by death, retirement and the

like : so there is no inconsistency. And this is what is meant
by *' adjustment;" otherwise, the generation of right to a
specific portion would have been used. Accordingly the

cessation only of the right is assumed, but the ])roduction

of a difl'oreiit right is not assumqd. Agreeably to the

opinion of Jinuitavjihana, it being not determined previous

to partition, as to what property the right of a co-sharer

accrues in reality, there would be an end of all temporal
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affairs as well as spiritual ones enjoined by the Sruti and
tlie Smriti ;—which can he performed by wealth. You
(Jimiitavahana) impute to the author of the Mitakshara,
the defect of multiplicity for his assumption of the destruc-

tion and the production of rights, but yours is a still greater
one (that of inconsistency) when you admit the production
of a different right of each (of the co-sharers) in the property
of the others by consent given by all (on re-union) after

partition. You ascribe uselessness to the right over the
entire estate by reason of its unfitness for use : but the same
is equal if the right be admitted to arise in a fractional por-
tion. There is no use in spinning out the matter.



CHAPTER 11.

Law of Pa i\_t i t i o N,

PART I,

Sec. 1—8. When and by whom partition is made. —9. Distribution by

the father not arbitrary.—10. Of allotment of shares to wives.

—

11. Of equal Distribution.—12. Father's double share in self-

acquired property.—13. Not so in ancestral property.—14. Equality

of shai'es pi'cferable in all cases.—15. Partition with one who wishes

not to take any share.—16. Partition of heritage extendi to the

third degree
;
participation 2>er stirpes not per capita.—17. Of parti-

tion of ancestral property recovered by father and of the father's right

of disposal.—18. Mother's life no bar to partition.—19. The mother

entitled to a share.—20. Initiation of uninitiated brothers.—21. Mar-
riage of sisters, &c.—22. Of alienation of immoveable jjroperty.

—

23. Partition may take place at the desire of a single co-sharer.

—

24. Of a CO- sharer born after partition.—25. Of partition by brothers

of different classes,

1. Now are determined the periods, when, anTl tlie

persons by whom, partition may be made.
On tiiat subject Manu says :

— '^ Aitcr (the death of)

the father and also the motlier, tlie brethren being assem-

bled together shall equally divide the paternal estate ;
for

they are not masters while those are alive."
" Paternal," signifies, belonging to the parents, since

both are previously mentioned : hence by the })hrase '' after

the father," a period of partition of" the paternal property,

is expressed; [ind by the phrase ''after the mother," a
period of partition of the maternal property, is shown

;

the term " and also" {cha) however, is used for the pur-

})ose of indicating other ])eri()ds, bu,t not for the purpose
of laying down the restriction, (thut })artition is to be
made only) " after the death of both," for the mother's
life does not constitute a bar to the partition of the pater-
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nal property, nor the father's life to the partition of the

maternal property.

Accordingly the author of the Sangraha says :

—

" Par-
tition of paternal property may take place notwithstanding
the mother is alive, because in the absence ofthe husband,
the mother has no independent ownership (in the property
of her husband ;) likewise also the partition of the maternal
property may be made while the father is alive, for when
there are children, a woman's lord is not the lord of her
property." The meaning is : Inasmuch as, when there

are sons, the mother has not independent ownership in the
property of her husband even after his death, therefore

even while she is alive the partition of the paternal pro-

perty is reasonable ; and because the husband has no right

to the property of the wife, when there are children,

therefore even while he is alive the sons are entitled to

divide the maternal property.

Hence alsathe text, " For they are not masters while
those are alive" is to be held as establishing the absence
of independence in respect of the property of the father

and mother respectively ; and not as establishing the
absence of right, since it has been demonstrated that the
sons' right to the property of the father (and the mother ?)

accrues by birth.

In the following text, namely,—" Should the father

effect p'artition, he may separate the sons at his own desire,

or (may separate) the eldest son with the best share

;

or all may be equal sharers ;"—Yajnavalkya, by declaring
that the father may separate the sons at his desire, in-

dicates that while the father is alive, that too is a pe-
riod of partition when the father feels a desire for it.

In that case, again, the father alone is the person who is

competent to make partition ; since the want of the sons'

independence has been established by the text, viz.,— '' For
they have no right while the father is alive and free from
defect." From the adjective " free from defect," it appears
that what is meant is, that although the father be alive who
has defects like degrada^^tion, still because the sons are not
required to remain under his control, therefore that too is

a period of partition when they desire
; and in that case

the sons are competent to make partition.



46 VIRAMITRODAYA. [Chap. II. Pt. I.

There is also another period of partition at the desire

of the sons, namely, when the father feels no concern for

property and has his sexual appetite extinct, and the

mother is past child-bearing. Thus Narada having
spoken of partition after (the demise of) the fatlier, in the

text, namely,—" Hence after (the demise of) the father,

the sons may divide his estate equally ;"—goes on to

say :
— '' Also when the mother is past child-bearing and

the sisters have been given in marriage ; or when the

father's sexual propensity has become extinct and his

affection (for property) has ceased."

Jimutavahana, however, reads the text as " the

father is lost or houseless," (instead of "the father's

sexual propensity has become extinct ;") and explains that
" lost," means, degraded ; and " houseless," signifies, no
longer a householder. He also says that the reading,

viz.,

—

^' the father's sexual propensity has become extinct,"

is unauthorized. But this is unreasonable; for that read-

ing has been adopted in the Mitakshara and other com-
mentaries. The passage " the sons may divide his estate"

(occurring in the preceding text) is to be construed with
the latter text (of Narada).

Gautama also, after declaring,

—

'' After (the demise
of) the fatlier, the sons may divide his wealth,"—goes on
to say,—" Also in his lifetime, when he desires, if the

mother be past child-bearing."

Also Vrihaspati ordains,

—

" On the demise of the

parents, partition among brethren has been declared ; it

may also take place while they are alive if the mother be
past child-bearing."

Again even when the mother is capable of bearing

more sons, and the father is unwilling, partition may take

place at the desire of the sons, if the father suffer from
a lasting disease or be addicted to vice. Thus Saukha
says :

— *' Partition of inheritance may take place against

the will of the father, if he be old, diseased, and liave his

intellect ])erverted ;"—also NArada says :
—" A father

wlio is afflicted witli disease, or is influenced witli wrath,
or whoso mind is engrossed witli a beloved object, or who
acts otherwise than the Sastras permit, is not competent to

make partition."
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2. To what has been said on the subject in the

Mitaksliard, namely, that the father's death is one period,

when the mother is past child-bearing is the second, and
the third is in the lifetime of the father when he desires,

—

the following objection is raised by Jimiitavahana :

—

" If the cessation of the mother's courses be joined, as a
condition, with the extinction of the father's affections,

then since the nubile age is ordained by Manu in the text,

viz.,
—

' A man of thirty years shall marry a lovely girl of

twelve years ; or a man of twenty four, a girl of eight

years : one who marries sooner deviates from virtue ;'—and
since the same sage ordains the age in which a man should
adopt another order, in the text,— ' After fifty a man
shall retire to a forest;'—therefore at that time, the cessation

of the mother's courses being impossible, there could be no
partition at the desire of the sons although the father

become a hermit or his temporal affections be extinct. If

it be said that, the extinction of the father's temporal
affections without the condition annexed to it, constitutes

a period of partition of paternal property, then even
when the father is degraded partition could not take place
if his temporal affections be not extinct. If it be alleged

that this too is another period of partition, then there

would be four periods of partition, viz., the demise of the
father, his degradation, the extinction of his affections and
his desire. Hence two periods only are reasonable : one,
when the father's right ceases by death, degradation or the
extinction of terporal affections ; the other, at the pleasure
of the father while his right subsists,"

This objection has arisen from not understanding the
intention of the author of the Mit^kshard. For he does
not lay down the restrictive rule that there are only three
periods of partition ; because he does immediately establish

other periods by the passage ' likewise, &c.,' and because
there is no reason for such a rule. The proposition, again,
that one period of partition is on the cessation of the
father's right, and the other, at the father's desire although
his ownership have not, ceased,—is erroneous. Since in
that case, the text, *' when the mother is past child-bear-
ing," would become unmeaning, for the father's right is

not extinguished by reason of the mere fact of the cessation
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of the mother's courses ; and since the cessation of the

father's rig-lit cannot possibly be the occasion of partition;

inasmuch as right has been established to accrue by birth.

Similarly also, right does not cease under the circumstance

of being afflicted with a lasting disease ; hence also the

restrictive rule asserted by you that there are only two
periods of partition is difficult to be maintained. Nor can
you say that you approve the proposition that right does

not cease when the father is afflicted with a lasting disease,

for it would be contrary to the text which enjoins partition

on that event.

3, As for what has been said by the same autlior,

namely,— *' The condition ' when the mother is past child-

bearing,' refers to the property inherited from the grand-

father and other ancestors. Since, the mother being past

cliild-bearing, the birth of more sons becomes impossible,

hence partition among sons may then take place, but by
the choice of the father, for if ancestral property were
divided while the mother was capable of bearing children,

then those born subsequently would be deprived of subsis-

tence ; nor is that reasonable, for it is ordained,— * Those
who are born and those who are not yet begotten, as well as

those wlio are in the womb, all require maintenance ; the

dissipation of their hereditary source of maintenance is

censured.'—Inasmuch as there are two periods for ])artition

of paternal wcaltli, therefore Manu, Gautama and other

sages have used the term ' after,' leaving the term death.
' After,' signifies, extinction of the fatlier's right. But if the

above text referred to paternal ])roperty, then the text,

—

' 13ut one born after partition sliall take the father's share

only,'—would be without any subject to which it may bo
applicable, because there is no possibility of the birth of

more sons, when the mother is past child-bearing ; nor can

it bo at all supposed to relate to the mother's estate, for in

that case the mother would bo deprived of her property.

Hence the condition ' when the mother is past child-beai*-

ing,' refers to the estate of tho grandftitlier. Nor can the

circumstance of the mother b(nng incai)able of bearing more
children be a cause of partition independently of choice, for

there can bo no partition without a will to effect it ; then
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the question occurs, whose must that will be ? and the solu-

tion is that it must be the father's will, as deduced from the

text of Gautama, which says,— ' After (the demise of) the

father, the sons may divide the estate, or while he lives if

the mother be past child-bearing, and he desires it.' Hence
there are only two periods for partition of the grand-
father's estate ; one is, when the parents are no more, and
the other, when the mother is past child-bearing and the
father desires it."

This too is, but the effect of carelessness : because the

objection of dissipation of the subsistence is equally appli-

cable to paternal property ; and because the objection that

the text, ' But one born after partition, &c.,' would be with-

out a subject, holds equally good in case that text be held

to refer to the estate of the grandfather and other ances-

tors ; also because it cannot but be admitted, as it is uni-

versally admitted, that when a father who retains his tem-
poral affections.»becomes tainted with degradation and the

like, partition of even the grandfather's estate may take
place at the desire of the sons. But as it will be established

that in the property of the grandfather, the ownership of

the father and the sons is equal by reason of texts such as,—" The ownership of the father and the son is the same
<S:c.,"—therefore in fact partition thereof at the desire of

the sons is not improper. As for a different interpretation

of the above text, and the supposition that the absence of

mastery relates to his.estate &c., all these will be refuted

on the occasion of considering that text.

4. We say that there are only three periods of parti-

tion in this way, namely, when the father is alive and
worthy of independence, his desire alone is the cause of
partition ; but if he is not worthy of it by reason of degra-
dation, mendicancy and the like, then the desire of the
sons only ; on the demise of the father,' however, the cau-
sality of the sons' desire, necessarily follows. Otherwise
there would be great confusion, for it would be unreason-
able to suppose that the? circumstances, namely, extinction

of desires and the like, do sometimes separately and some-
times conjointly constitute the cause of partition, and
because it would be difficult to discriminate between what

7
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constitutes the principal cause and wliat its concomitants.

Hence in certain texts the enumeration of some of the cir-

cumstances and the omission of the others become consis-

tent.

By reason of the simplicity of the supposition of one
radical revelation, all the texts should be considered to

indicate only the absence of the father's independence by
' extinction of desire' and the like. To this very effect

is the import of texts like the following :
— '^ For they

are not masters while the parents are alive :" (Manu).
" For sons have not ownership while the father is alive

and free from defect :" (Devala). ^' And it is right even
while they are both living :" (Vrihaspati).

Hence Vyasa and other sages have declared two alter-

natives, namely, one which is preferable, is the^ common
abode of brothers while the parents are alive ; the other,

where by their consent and the like, the eldest or any other

who is capable of managing the affairs of the family be-

comes the head of the family and the rest live under his

control. Thus Vyasa says:—"For brothers, common
abode is ordained while the parents are alive." Harita de-

clares,—" While the father lives, the sons have no indepen-

dence with regard to receipt, expenditure and deposit of

wealth. But if he be deceased, remotely absent, or afflicted

with disease, let the eldest manage the estate." Sankha
and Likliita, however, most clearly declare,—""If the

father becomes incapable, let the eldest manage the affairs

of the family, or with his consent a younger brother con-

versant with business
;

partition of the wealth does not

take place, if the father be not desirous of it ; when lie

is old or his mental faculties are impaired, or his body
is afflicted with a lasting disease let the eldest like a

lather protect the goods of the rest ; as (the suj)port of) the

family depends upon the wealth, they are not independent
while they have their father Hying, or while the mother
is so."

Therefore there are only three periods for partition,

in the way mentioned above. ,

5. Ill the text of Manu on this subject the term '' as-

sembled together" only recites (but does not enjoin) the
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assemblage (of co-sliarers) which may take place, like the
plurality (recited by the plural number in the term
*' brethren,") otherwise partition could not take place, at

the desire of one co-parcener or where there are two
brothers. The term " equally" however is restrictive ; but
this will be fully considered hereafter.

6. Jimiitavdhana says :— '' Since the term ' parents'

(in Vrihaspati's text) bears the dual number, therefore

partition by uterine brothers, of even the paternal property
should be made only on the demise of the mother. But
the use of the mother's demise has no reference to the
partition of the mother's estate ; because the text ' even
while they are living' cannot consistently refer to the
mother's estate, therefore it must be admitted to refer to

another's property : hence, because by the term ' even' in

the text ' even while they are both living,' the existence
of the parents i» declared to relate to the very same case to

which the non-existence of the parents stands as the cause,

therefore the demise of the mother ought not to be inter-

preted as referring to the estate of the mother,"
But this is not consistent ; for in the text of Manu the

terms * father' and ' mother' are separately set out : also

where it is otherwise, (as in Vrihaspati's text) it is reason-

able to interpret the dual number as only intending
reference to partition. If it were not so, then there would
be no earthly reason for connecting the property of one
with the demise of another.

What again is the meaning of the passage, namely,

—

** Because the text, ' even while they are both living &c.'
cannot consistently refer to the estate of the mother
&c," ? If it be that the text does not refer to the property
of the mother, by reason of the absence of her indepen-
dence while the father is alive, in that case the father has
ownership even in the property of his wife notwithstand-
ing the sons, therefore her deaiise too cannot have any
bearing upon that, hence would arise the objection of having
reference to something ^Ise.

And as for a different meaning of the above passage,
it will be shown that that is an absurd assertion. Hence
the proposition, affirmed by the author of the Sangraha
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and others,—viz., that the mother's demise relates to her
property,—is consistent ; since tlie reason is earthly.

7. The common abode of the brethren, however, is

preferable, as while the parents are alive as likewise after

their demise. Thus Sankha and Likhita declare,—" They
may live together if they please, for being united toge-

ther they may attain to prosperity." The meaning is,

that being "united together," i., e., dwelling together they
may attain to prosperity through the assistance rendered

by each other in the acquisition of property. So Narada
says.— '' Let the eldest brother, like a father maintain the

rest together ; or let a younger brother who is capable, do
so : the maintenance of the family depends upon ability."

So Manu ordains,—" The eldest brother may take

the patrimony entire, and the rest may live under him as

under a father. By the eldest son as soon as born, a man
becomes father of male issue, and is exon€.rated from the

debt to the ancestors : such a son therefore is entitled to

take the entire heritage. That son alone on whom he
devolves his debt and through whom he tastes immortali-

ty^ was begotten from a sense of dut}^ ;• the rest are con-

sidered as begotten from love of pleasure. Let the eldest

like a father, support the younger brothers, and let them
according to law behave like sons towards the eldest

brother. The firstborn exalts the family, or on tlTe con-

trary, destroys it ; the firstborn is the most respectable in

society, the firstborn is honored by the good in this world.

If the eldest brother acts as an eldest brotlier should do, he
is as a mother, he is as a father. But one who does not

act as an eldest brother should do, is still to be respected as

a relative. The eldest brother who from avarice defrauds

liis younger brethren shall not be considered as the eldest,

shall forfeit his share and sliall be punislied by the king."

Agreeably to all these texts, the joint abode of all

the brethren in obedience to the eldest brother who is

possessed Of good qualities, is })referablo.

But if increase of religious mc?'itbe desired then parti-

tion sliould be made. It has been so declared by Manu
and I'raji'ipati ;

— " Thus let them dwell together, or apart

for llie sake of religious merit, since religious duties are
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multiplied apart, therefore separation is virtuous." Reli-

gious duties consist in tlie worship ofgods &c., for that alone
is never heard to be separate in a joint family. Accordingly
Vrihaspati says:— *' Among those who live in commensality,
the worship of the manes of ancestors and of gods and
Bnihmanas, is common : but among the separated the very
same worship takes place in the house of each."

The author of the Sangraha, however, says that the
term increase of religious merit, includes also the increase

of religious merit by means of the establishment of the
sacred fires and the like ceremonies:—thus he says,—By
partition the paternal estate is rendered the property of
the sons ; when the right of property arises, they com-
mence ; hence separation is virtuous :

" commence," i. e.

accomplish the ceremonies of establishing the sacred fires

and the like.

But this has already been refuted by us when esta-

blishing the riglit of sons to the performance of ceremonies
enjoined by the Sruti and the Smriti, even before partition

by reason of the sons' right to the paternal property accru-

ing by birth alone. Therefore by the term religious

duties, are to be understood only such religious duties as

the five great sacrifices.

8. The phrase '' and the sisters given in marriage,'^

is however inserted not for the purpose of marking a period
of partition, but for the purpose ofshewing that their mar-
riage must be celebrated : similarly the text of Narada,
viz.,—" Whatever remains after the father's gifts are given
and the paternal debts liquidated out of it, should be
divided by the brothers so that the father may not remain
a debtor,"—ordains the obligation of paying oif the lather's

debts, but not a period of partition.

9. Again when the father separates the sons at his

desire, then also arbitrary will shall not be exercised, but
the meaning of Yogisvara's text is, that of the two methods
vis. " Or (may separate) the eldest with the best share,

or all may be equal sharers,"—that method which he
chooses may be adopted.
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Professor Vijnaiiesvara explains the above text in the

following way :
— *' The eldest, with the best share ; the

middlemost, with the middlemost share ; the youngest,

with the smallest share ; or all the eldest and the rest may
be made equal sharers."

The oriental writers, however, say that the phrase ^ at

his desire' indicates a separate method altogether, and dis-

tinct shares of the eldest and others and equal shares con-

stitute two methods : thus there are three methods ; accord-

in<i;'ly the first term " or " in the text " or (may separate)

tlie eldest,"—becomes significant, as having reference to

the mode indicated by the phrase " at his desire :" it would
become far-fetched, had it reference to the method which is

subsequently set forth.

And they assign the following reason for that (view):

—In the text of Ndrada, viz.,— <' Or the father himself

when old may separate the sons, either (he may separate)

the eldest with the best share, or in any way. he pleases,"

—

because one mode of unequal distribution is set forth by the

passage " either the eldest &c.," and then it is said " or

in any way &c." therefore it is indicated that there is also

another mode of distribution by the desire of the father.

Also Harita says :
— '' A father, having during his lifetime

distributed his property may retire to the forest, or enter

into the order suitable to an aged man ; or he may remain
at home having distributed a small portion (of his prt)perty

amongst his sons) and retaining a greater portion ; should

he be pinched, he may take back from them."—"The
order suitable to an aged man," means the fourth order

;

" be pinched," means, be reduced to poverty :—here too a

different mode is expressed by the passage " having distri-

buted a small portion." Therefore by reason of the same
foundation (of Yogisvara's text) with these (texts) it is

reasonable to say, in order to include the above mode of

partition in Yogisvara's text, that the passage " at his de-

sire"
^^
in Yogfsvara's text) indicates nothing but a separate

mode.
This is wrong. : for the term '' or" does not become far-

fetched (by having reference to the subsequent mode,)
since it may, with pr()i)riety, be construed in either way.
Neither is the reason assigned correct. Because if the object
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of the phrase ' at his desire' (in Yogisvara's text) be to in-

clude another mode mentioned in other texts, then the

Litter half (of Yogisvara's text) would be merely unneces-

sary; for as those two modes also are mentioned in other texts,

these may likewise be included under the phrase " at his

desire" : there would certainly be very little necessity if

the object of that phrase were to include a mode other than
these (two modes). And because desire being under no
restraint, the meaning of that (other supposed mode) can-

not be ascertained without consulting other texts, (but it

must be ascertained) so that arbitrariness may be prevent-

ed : but there would be no necessity for consulting other

texts, if the phrase " at his desire" be interpreted to be
inserted for the purpose of removing the idea of any rule

regarding the applicability of the two modes mentioned by
(Yogisvara) himself. Nor can it be said that inasmuch as

option is indicated by the very assertion of the alternative,

the phrase " at^ais desire" is useless ; since it is far more
reasonable to say that the phrase though it is superfluous,

is intended to have reference to the two modes men-
tioned by himself, with the object of removing the idea
of the alternative being governed by any rule, rather than
that the latter half (of Yogisvara's text) is useless.

Again, the same foundation (of Yogisvara's text) with
the texts of N^rada and other sages, is not inconsistent with
the iiiterpretation put by Vijnanesvara ; for the two
modes mentioned in Yogisvara's text, are declared in other

texts also Nor can it be said that let the meaning of

Yogisvara's text be, that arbitrary will alone constitutes a

distinct mode ; for in that case the following text would be
meaningless, viz : "A father who acts otherwise than the

Sastras permit has no power in distribution" ; for, if(the

exercise of) unqualified will were agreeable to the Sastras,

then acting otherwise than the Sastras permit, would be
impossible. Had will been the only cause, then the follow-

ing text of Katy^yana also would have been useless, viz. :

—

" But let not the father distinguish one son at a partition

made in his lifetime, nor whimsically deprive any one
(of his share) without sufficient cause."—"Let not dis-

tinguish," means, let him not make any son benefitted by
any arbitrary special consideration, otherwise than by the
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specific deductions for the eldest and others,—as enjoined

by the Sastras ;
'' sufficient cause" again, is such as degra-

dation &c., permitted by the Sastras ;
" whimsically"

means, through anger or through affection towards the son

of a beloved wife ;
" deprive" signifies, render destitute of

shares.

As for the following text ofYogisvara, namely,

—

*' Among those separated with greater or less allotments,

(the distribution) made by the father is pronounced,

lawful,"—that again has, consistently with the text, viz.,

—

^' A father who is afflicted with disease or incensed with

wrath &c,"—been explained by Vijnanesvara himself to

mean onl}" this :
—" lawful" i. e., if in accordance with law,

then what is made by the father is pronounced as finally

made i. e.^ cannot be revoked ; but what is not lawful

i, e., not made agreeably to the Sastras, can certainly be

revoked.
Similarly are to be explained also the fallowing texts of

Vrihaspati and Narada (respectively) :
—" Shares which

have been assigned by the father to the sons, whether equal,

greater or less, ought to be kept unaltered by them : else

they shall be chastised."—" For such as have been separa-

ted by their father with equal, greater or less allotments of

wealth, the same is a lawful distribution ;
for the fatlier is

the lord of all."—The meaning is that even in case of parti-

tion with the best and the like shares allotted by the father

to the eldest and the like respectively, the others should not

be dissatisfied ; nor should the eldest and otliers be so, in

case of partition with equal allotments : accordingly Narada
says, that '' that is a lawful distribution."

Partition with the best and the like shares has been

declared also by Munu thus,—" The twentieth part of the

estate together witli tlic best of all chattels, constitutes the

specific deduction for tlie eldest ; half of that for the middle-

most ; and a quarter, for the youngest." Baudluiyana has

declared the case of equal shares, thus :
—" ' Manu distri-

buted the heritage among his sons ; hence the share of all

is equal by reason of the absence of distinction." The
meaning is, that all the sons shall liavo equal shares inas-

niucli as no distinction is mentioned in the Sruti, vlz.^

*' ]\Ianu distributed the heritage among his sous."
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10. If a father, by his own will, separates his sons

with equal shares, then he must give to each of his wives
a sliare equal to that of a son. Thus Yaj navalkya says :—

•

" If he makes the allotments equal, then his wives to whom
v.wmaii!s propertij has not been given by the husband or

father-in-law, shall be made equal sharers."—To whom
vjoman's property has not been given through affection

&c., by the husband or the father-in-law: the mention
of the husband &c. is illustrative ; the meaning is,

who are devoid of tvoman^s property described here-

after. What is laid down is, that each of such wives
is entitled only to a share equal to that of a son. Thus the

following meaning is deduced :—When the father separates

his sons even with the best and the like shares, then also

after having deducted the best and the like shares he shall,

out of the whole property from which the specific deduc-
tions have been made, allot to each of his wives a share

equal to that o:^ son ; but they are not entitled to speci-

fic deductions for their seniority.

Whatever, however, a wife is entitled to as her speci-

fic deduction, that too the wife gets ; accordingly A'pas-

taniba says:—"The furniture in the house and the
jewels belong to the wife."—" Furniture" means pots
for eating and the like. What furniture of a woman is

not joint property and what ornament is not so, will be
considered hereafter.

Nor is it reasonable to say that when Vijnan esvara
explains the above text (of Yogisvara) to intend that a wife

is entitled to a share equal to that of a son in both the
modes (of partition), then the condition consisting in

the equality of shares, as ordained in the passage, '* If he
makes the allotments equal,"—is useless : this much only
ought to have been said that the wives do not get specific

deductions according to their seniority. Because a
mode of mere unequal distribution without the specific

deductions,—has been declared by Manu in the text,

—

" When the specific deductions have thus been made,
let equal shares (of th9 residue) be allotted : but if the
specific deductions be not made, then the distribution of

shares among the sons shall be in this manner,—let the
eldest have a double share j the next born, a share and a

8
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half, and the younger sons each a share : this is the settled

law,"—by Gautama in the text,—" Or the first-born may
have a double share, and the rest one share each,"—by
Vasishtha, in the text,—*' The partition of heritage among
brothers is now declared : let the eldest take two shares,

to him also belongs a tenth of the oxen and horses ; the

goats, the sheep and the house belongs to the youngest ; the

iron instruments and the furniture of the house belong

to the middlemost,"—and by Narada, in the text,

—

" To the eldest an additional share should be given

;

for the youngest the best share is ordained ; the rest shall

partake of equal shares and so the unmarried sister."

—

If this mode be adopted, then in order to establish the

absence of the wives' shares in that case, the restrictive

rule, namely, " If he makes the allotments equal,"—has

been ordained. Hence there is no defect.

Accordingly in interpreting the following text of Manu,
viz.
— '' Among undivided brethren, if there be exertion

in common, then the father shall on no account make un-

equal allotments,"—which prohibits the distribution of un-

equal shares, if in acquiring the property there has been
*' in common" i. e., equal "exertion" i. e., labour of all the

brethren,—Jimiitavdhana says :—But the specific deduc-

tions may certainly be given by the father, these do not

partake of the nature of allotments ; unequal allotments only

being prohibited.

The following is the opinion of VijnAnayogin :

—

Hence also in a case of partition with specific deductions,

as declared by Yajnavalkya in the text, " or the eldest

with the best share,"—the sons certainly take equal shares

;

consequently to that case also, the above text (of Yajna-
valkya) is applicable. But it does not apply to the case of

partition with double shares &c.

liut if ivomaii's property has been given (to a wife,)

in that case the allotment of a half share is subsequently
ordained in the text,—"If any have been assigned, let him
allot the half." Although this has been ordained with re-

ference to what the husband is. to give to a wife who is

8U})ersoded by the marriage of another wife, still by parity

of reason it is to be aj)plied to the present case whore tho

question occurs (us to what should be allotted to a wife who
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has received woman''s property). For Baudliayana says :

—

" Wliat is affirmed of even one among many that have a
common property, the same is to be extended to all, since

they are declared to be similar."

Jimiitavahana and his follower the author of the

D^yatattva appear to explain the term '' exertion in com-
mon" in the text of Manu, viz.,— '' Among undivided
brothers &c.,"—to mean, if all ask for partition ; for they
say :
—" But when the sons request partition in the father's

lifetime, an unequal distribution should not be made by
him." But this interpretation is improper inasmuch as the

term ''in common" fsaliaj becomes unmeaning, and the

term '' exertion" futthnnamj although importing labor

must be taken to signify, desire for partition ; hence the

interpretation put by us is to be preferred : thus we get
also harmony with the following text of Yogisvara, viz.,

—

" When there is an augmentation of the common stock, then
however, the distribution is ordained to be equal" : hence
that text is reasonably construed by putting no other in-

terpretation than what is approved by us.

It has been said in the Mitakshara :
—" Again in the

text,— ' If any have been assigned, let him allot the half,'

—

the term * half does not signify an exact equal division

;

hence so much should be given as what was given before

and what is given now may be equal (to the share of a son)."

The purport of which is this : —although the term ardha
(half), in the neuter gender, signifies equal division accor-

ding to the kosha (vocabulary) which says,—" ardha in the
neuter gender, implies equal division,"—still the intention
is that a wife is entitled only to a share equal to that of a
son, so that the share of a wife may not be unsettled, that
is, sometimes greater than that of a son, and sometimes
less ; also that the restriction as to an exact half share may
not have an ultra-mundane object.

With regard to this the author of the Madanaratna
says :

— '' From the plural number in the terra ' wives,'

(in Yajnavalkya's text) it appears that the father himself

is to take a share for ea9h wife ; but separate shares are
not to be allotted to them ; since that would be contrary to

Harita's text which ordains,— ' There can be no partition

between husband and wife.' "
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This is not tenable ; for partition between husband
and wife is not affirmed here, so that tliere would be conflict

with the text of Harita, but (what is affirmed is) the gift to

tlie wives, at the time of separating the sons, of shares

equal to theirs, like the gift through affection ; for this

reason it has been said that a half share shall be assigned

if woman^s inoperty has been given. Hence there is no
defect.

1 1 . The partition, however, which takes place at the

desire of the sons during the lifetime of the father,—must
be equal ; because there is no provision for inequality (of

distribution,) and because the term '* equally" which oc-

curs in the previous text is to be construed with the text of

Manu (Narada ?) viz.,
—" When the mother is past child-

bearing."

So also the partition after the demise of the father

must be equal ; for it is so declared by the..term, '' equally"

in Manu's text cited before; also Harita says, " When the

father is dead, the division of the heritage shall be equal ;"

—so Paithinasi declares,—" When the paternal property

is to be divided, the shares of the brothers shall be equal";

so also Yajnavalkya ordains,—" After the demise of the pa-

rents, the sons shall equally divide the heritage and the

debts."

This text (of Yajnavalkya) has been explained in the

Mitakshara, thus:—"After tlie demise of the parents," in-

dicates the period of partition, " the sons" shows the per-

sons by whom partition is to be made, " equally" restricts

the mode of partition.

If it be said that when Manu, after having premised
partition after the demise of the father, and having ordained
the alternative of joint abode to bo preferable, in the fol-

lowing text,—" Tlie eldest alone, however, may take the

paternal estate in its entirety, and the rest may live under
him as under a father,"—has also sjioken of unequal divi-

sion in the text,—" Tlie specific deduction for the eldest

is the twentieth part &c." :—then how can the restriction,

bo obtained that the distribution shall be equal ? The
answer is, although this unequal distribution is laid down
by the S^istras, whether the father bo alivo or dead ; still
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the restriction,—that the distribution shall be but equal

in this Icalipic/am (age of discord,)—is to be maintained

in pursuance of other texts ; for Yogisvara ordains,—" But
practise not what is abhorred in the world though it be
legal, for it secures not spiritual good."

Here the term " world," means yugam (age) ; the

meaning is, " what is abhorred" i. e., prohibited to be
practised in one age, although it may be legal in another

age, ought not to be practised. Otherwise there would be

the following defects :—it would be contradictory to say

that the same thing is legal, and (at the same time) is one
which secures not spiritual good ; the abhorrence of what is

agreeable to the Sastras by one who is versed in them
would be contradictory ; the abhorrence of mortals in

ignorance of the Sastras does not, however, render anything
incapable of affording spiritual good, because the same
might extend to cruelty &c. in the ceremonies of agnisoma

and the like. -Accordingly, those only that are ordained

to be shunned in the kalyjugam, such as the killing of

cattle in honor of a venerable guest and the sacrifice of

cows, have been set forth in the Mitakshara as examples of

what are abhorred in the world.

Again wherever the re-marriage of an undefiled

widow, and the like, have been mentioned under what
are to be shunned in the kalujiigam, there have been
also included the specific deductions for the eldest &c.

;

thus in the A'dipurana it has been said,— '' The re-

marriage of a woman once married, the specific deduc-
tion for the eldest, the sacrifice of kine likewise, the
intercourse with a brother's wife, and the use of a kaman-
dalu ; these five shall not be done in the haliyugamP So
also it has been said in the Smritisangraha,—" As neither
the law of appointment to raise issue, nor the sacrifice of
kine, so neither the partition with specific deductions, now
exist."—" The law of appointment to raise issue," means,
intercourse,—in the prescribed way, by appointment of
venerable relatives,—with a brother's affianced bride if the
brother dies, (before ^he completion of marriage); ''the

sacrifice of kine," is as ordained in the text,—" Sacrifice a
barren cow as a victim consecrated to Mitra and Varuna ;"

"now," means, in the kaliyugam.
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Accordingly A'pastamba, having declared his own
opinion,— '' A father, in his lifetime, shall equally distri-

bute the heritage among the sons ;"—and having stated

as the opinion of some, the taking of the entire estate

by the eldest, in the text,—" Some (say that) the eldest is

the heir ;"—and having shewn, as the opinion of others,

a distribution with specific deductions, in the text,— '' In
some countries, the gold, the kine, and the black produce
of the earth belong to the eldest ; the car appertains to the

father ; and the furniture in the house and ornaments are

the wife's, as also wealth (received by her) from kins-

men ;"—has refuted the same in the text,

—

" That is con-

trary to the Sastras ;"—and has himself explained the

inconsistency with the Sastras, in the text,—" No distinc-

tion is mentioned in the Sruti,— ' Manu distributed his

heritage among his sons.'
"

Hence unequal distribution, though ordained by the

Sastras, ought not to be carried out in the../:«/^ age.

As for what has been said by the author of the Mitak-

shara, namely,— '' it is also contrary to scripture ;"—that is

open to question. P'or if there be inconsistency with
scripture, then unequal distribution could not be practised

in other ages also (besides the kali age,) consequently

the texts ordaining it would be altogether without authori-

ty ; hence it is inconsistent to say that it is one which is

to be shunned in the kali age. Neither is here direct con-

flict with scripture ; for inasmuch as distinction is not

ordained in the Sruti (cited above), therefore equality (of

distribution) is inferred according to the maxim,—"Equali-

ty is the rule where no distinction is expressed."

In the following passage of the Smritichandrika,

however, there is written a different text of scripture, cited

by Baudhayana, which ordains unequal distribution:—He
himself lias declared that there is a different text of scrip-

ture, bearing upon the specific deductions for seniority,

" The eldest shall set apart one from every kind of property

agreeably to the Sruti,— ' Therefore set the eldest son at

ease with a property' ;" by speaking of " one from every

kind of property," lie indicates that the singular number
in the term * a property,' occurring in the Sruti, is signi-

ficant ;
* set at case,' means satisfy.



Sec. 12.] PARTITION OF HERITAGE. 63

Jimutavahana and others, however, say that the equal

or unequal distribution are determined respectively with
reference to the consent or not (of the younger brothers,)

in the passage :
—"When there is the consent of the brothers

by reason of great respect &c., (for the eldest) then there

may be unequal distribution with specific deductions and
the like : accordingly equal division alone is observed in

the world, because persons of the present day fwho are

younger brotliers) entertain no great respect (for their

elders), also because elder brothers deserving of deducted
allotments are now rare."—This is, however, not acceptable

as it is inconsistent with the first half (of Yajnavalkya's
text,) because in that case, the sons' desire alone would be
the cause ; and the interpretation,—that the father's will

constitutes another independent mode (of partition)—has,

however, been previously shewn to be erroneous.

12. Whe^i the father distributes his self-acquired pro-

perty amongst the sons, he shall himself take two shares.

This has been declared by Ndrada,—" The father while
dividing his own property shall take two shares." Also
Vrihaspati says,—" If partition takes place in his lifetime,

the father shall take two shares."

It is said by Sankha and Likhita that the father

takes two shares in case he has an only son ; thus,—" If

he be the father of an only son, he shall allot two shares to

himself." The author of the Vyavaharaparijata, however,
has explained the above text, thus ;—Here the term " only"

felcaj means, excellent ; accordingly if the son, being
accomplished, is capable of acquiring wealth, then on
separation with him, two shares shall be taken by the father.

Jimiitavdhana, however, has explained the above text,

thus;—"The term ekaputra (rendered above into 'the
father of an only son') signifies, the son of one father, i. e.,

the true faurasaj son ; it is not a compound called vahubr'iM^

signifying, ' the father of an only son' ; for, as in a vahubrihi

compound what is principally considered is an object

different from what the constituent words of such a com-
pound mean, it is not preferrable to a shashthitatpurusha

;

accordingly the tvife's son {kshetraja) is excluded by reason
of his being the son of two fathers : hence a father being
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a true son (of his own father) shall take two shares out of

the estate of his own father, but not a father who is ksheiraja

or the ivife's son.'^

This is wrong, for in that case this text would refer to

the estate of the grandfather ; but it will be established

that even a father who is a true son (ofhis father) is entitled

to (no more than) a share equal to that of a son, because

the father and the sons have equal right to the estate of the

grandfather : accordingly here the vahuhnhi compound is

to be necessarily preferred.

The author of the Mitakshara, however, has not

noticed the above text at all.

Katyayana says,— *' A father takes either a double

share or a moiety by reason of his acquisition of both son

and wealth ; and a mother also, if the father be deceased,

is entitled to a share equal to that of a son."

(In commenting) on this text Jimutavahana says :

—

'^ The term putravittdrjandt (rendered above into ' by
reason of his aquisitiou of both son and wealth') means,
from a son's acquisition of wealth, /.£?., the father is entitled

to two shares of the wealth acquired even by a son, in the

same manner as of his self-acquired property : but it does

not signify, ' by reason of the acquisition of both son and
wealth ;' for it is admitted that when partition is made with
brothers, then even one who has not got a son takes two
shares as the gainer of the wealth ; hence it must be ahu-med
(by the adversary to be the meaning of the above text) that

if any relative exist who is entitled to participate, the

acquirer takes two shares &c. ; but if there be none, he
takes the whole. But thus the specific mention of father

and son would be unmeaning, like the singing of a drunkard.

Besides acquisition is an act causing right of property,

for it has been declared that * it is a contradiction to say
tliat acquisition does not produce right of property' ; but it

has been shewn under the topic of the gift of whatever a
man owns that there can be no such right over sons

;

hence the term acquisition would be metaphorical in

regard to sons and literal in respect of wealth ; but this

two-fold meaning of a term once uttered is unreason-
able. Nor can it Ije argued that the text would bo super-

fluous, since the son's right to a double share is obtained
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from the fact of his being the acquirer, and since the Cither's

right to two shares is also deducible from other texts,

independently of the above text. For this text is not
superfluous ; since without this text there is no authority

for holding that the father is entitled to two shares of his

son's wealth."

This is not tenable ; for the compound {putravittdrja-

ndf,) as explained by you, conveys a secondary meaning,
depending at it does upon the genitive case to be imported,
and as such, is less reasonable than tlie conjunctive form
(maintained by us). As for the objection raised to the
conjunctive form by the argument '' for it is admitted &c."

;

that is extremely incongruous ; for the text does not
relate to participation &c. by brothers, the father's pro-

perty being the subject dealt with. Nor can it be contended
that the term puira " son" (in the above text) is useless, the
acquisition of property alone being a sufficient cause for

taking two shares. Because the term shews the absence of

independence (in the son) : the purport is, a son too being
acquired by him like property is dependent, and as such
can be no obstacle to the taking by the father, of two shares
of his self-acquired property. As for the objection, " but
this two-fold meaning &c." ; that too is not good. For the
father's right over the sons too is admitted. It cannot be
said that this would be contradictory to what is said under
the topic of the gift of whatever a man owns, the
purport of what is said there being against such right of

the father and others. Because the absence of the gift of

sons &c. wliich is concluded in that topic, has been
established by reason of conflict (of the gift of sons &c.)
with what is shewn in the Bhashya, to be the inducement
(for giving away all that a man owns). It is for this

reason that the provisions regarding the gift &c. of sons

and daughters, bear only the primary meaning, they do
not convey gift &c. that are secondary, such as making
sons &c. dependents of others.

13, But the appropriation of two shares by a father

relates to his self-acquired property ; it has no reference

to the property acquired by his father. For the father

and the sons are entitled to equal shares of the grund-
9
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father's estate, since their co-equal ownersliip therein has

been ordained by Yajnavalkya in the following- text,

—

*' The ownership of father and son is, indeed, similar in

the acquisitions of the grandfather, whether land, any

settled income or moveables."

And the meaning of this text is this :
—'' land," signi-

fies, rice-field and the like ;
" any settled income," is what

is given by reason of written grants by kings to the

following effect,
— '' To such and such a person, so many

betel-leaves or the like shall be given from such and

such a plantation of betel leaves or orchard of betel-nuts ;"

" moveables," are gold &c. ; by the term '' indeed," it

is indicated that the ownersliip of father and son in these

is well-known, right accruing by birth alone ; that again is

'' similar," i. e., co-equal : hence in respect of the grand-

father's estate, the sons are not dependent on the father,

as they are in respect of the father's self-acquired property

;

consequently partition (of the grandtatbi^r's estate) may-

be made (by the sons) even against the father's will, and

the rule regarding the father's t\vo shares docs not obtain.

So Vrihaspati has declared,—" In the property ac-

quired by the grandfather, wdiether immoveable or move-

able, the parcenership of both father and son is ordained

to be co-equal indeed."

The author of the Madanaratna saj^s :—The meaning
is that the father shall take an equal share only, but not a

double share as in the case of his self-acquired property,

nor shall adopt the mode of unequal distribution.

On this, Jimiitavahana says :
—" Where of two

brothers, one dies, while the father is alive, leaving a son,

and the other brother survives and subsequently the father

dies ; in that case the son alone, by reason of his proximity,

would have inherited the' father's estate, but not the grand-

son whose father is previously deceased, by reason of his

distance : in order to ])revent this, it has been declared

that ' the ownershij) is siinihir ;' hence, as the father had
ownership in the giandfather's estate, so his son too has

:

tlicro is, however, no distinction by reason of greater or

less ])ro])inquity, both being equally conq)etent to offer

obhiiions in the pdriutna mode. This is the i)urport.

llcnco also a great-grandson whoso father and grandfather



Sec. 13.] PARTITION OF HERITAGE. 67

are dead is equally entitled to the estate ofthe great-grand-

father, for there is no distinction as to the offering of

oblations. But if the sons had ownersliip in the grand-

father's property while the father is alive, then on partition

by two brothers having sons, their sons too would liave been
entitled to shares by reason of their equal ownership.

Hence the text (of Yajnavalkya) relates to a grandson
whose father is dead and not to grandsons generally. Nor
can it be said tliat such cannot be the purport of the text,

as being not the subject premised. Because the case of

grandsons by different fathers is the subject previously

proposed. But w^liat is intended to be shewn by the,

declaration of the similarity of ownership, is that tliere

cannot be unequal distribution by the father at his will, as

it can be in the case of self-acquired property. Thus
Vishnu says :

—
' When a father separates ]iis sons from

himself, his will regulates the division of the wealth acquired

by himself ; but*, in the estate inherited from the grand-
father, the ownership of father and son is co-equal.'

Hence as regards seTf-acquired property, a father may
separate his sons with unequal allotments ; but in the
grandfather's estate the ownership being co-equal, the
lather cannot act according to his pleasure. Tliese texts

being reasonably construed by this interpretation alone,

the general rule,—that the fatlier's desire constitutes the

period of partition, and that tlie father is entitled to a
double share,—is not affected (by them). Again, although
it may be conceded, as is maintained by Dharesvara, that

the texts relate even to grandsons whose father is alive,

still the object is no other tlian to prevent unequal distri-

bution by the choice of the father ; they do not however
shew that partition may take place at the desire of the
sons, nor that the father is not entitled to two shares.

AVlien, agreeably to the following text of Vrihaspati, viz.

—

' The eldest by birth, by science, and by good qualities

shall obtain a double share of the heritage
; and the rest

shall share alike : for he is as a father to them,'—a father,

who delivers his father from the lower regions and is the
eldest by good qualities,—is, on partition with his brotliers

entitled to a double share as being like a father : then it is

not proper on the part of yourself and tlie sages^, to say
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that tlic father liiniself, on partition with his sons does not

obtain a double sliare of the estate inherited from the-

grandfatlier, althougli it is through him alone that the re-

lation of the sons arises to the grandfather's property.

Hence the rule that the father's desire constitutes the period

for partition, as set forth in the text, ' He may separate

his sons by his choice' and that the father is entitled

to a double share, as is laid down in the text,

—

' shall take two shares,'—is applicable also to the property

inherited from the grandfather ; but it is only the unequal
distribution amongst the sons, that does not take place at

his will. Nor can it be said that in the following text,

viz.,
—

' In the property acquired by the grandfather,

whether immoveable or moveable the parcenership of both
father and son is ordained to be equal indeed,'—the equality

of the shares of father and son being clearly declared by
Vrihaspati, how are two shares for the father obtained in

this case too? Because the meaning ig that 'the par-"

cenership,' i. c, the act of one who distributes is ' equal,'

that is to say, the father is not, however, entitled to make
a distribution of greater and less shares at his choice : it

it does not imj)ly that the shares must be alike. Or the

declaration of equal parcenership may be taken to have re-

ference to a father who is the son of two fathers, such as

the zvifc's son, since it has been shown that the term eka-

pvira in the text,
—

' If he be the father of an only son &c.,'

—refers to one who is a true son."

This is not acceptable, being opposed to the context.

Since after ordaining that among grandsons by different

fathers the allotment of shares is according to the father,

—

it is declared,—" The ownership of father and son is,

indeed, similar in tlie acquisitions of the grandfather

whether land, any settled income, or moveables."—Now
here three doubts arise, namely, whether, when the

father is alive, the grandsons have no ownership in the

grandfather's })roperty, or there can be no partition, or parti-

tion can take place only ])y the choice of tlie father as in the

case of his self-ac((iiired property. Hence what the au-

thor of the Mitakshara says, namely, that the latter text

is ordained only with a view to remove these doubts,—is

consistent with the proper mode of interpretation. Whore-
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fore should it be resti'icted to the case of grandsons whoso
father is dead ? Nor, can it agreeably to what is main-
tained by Dharesvara, be said, that the text is intended
to prevent only unequal distribution by the choice of the
father, and not the determination of the time for partition

by the father's choice, nor his double share, which are

without distinction applicable to this case. Because
there is no ground of discrimination (as to what is

the intention).—Moreover, the causality of the father's

desire, is literal, being expressed by the instrumental case

in the text, " may separate hj his cJioicef but the deter-

mination, by the father's desire, of the time for partition,

is only inferential : it is very strange that when the literal

causality is prevented by this text, it does not prevent
the determination ^^by the father's choice) of the time for

partition—which is inferential. And if the ownership be
admitted to be co-equal, as you have taken upon yourself the
difficulty of admitting it,—then the causality of the son's

desire, and the determination by it, of the time, cannot
be opposed. *»

If it be said,-—That the father is entitled to a double
share by reason of his being the father and not by
reason of his greater right, nor by reason of his

being the acquirer ; for (otlierwise) that [i. e., the acquirer's

double share) being established by the general text of
Vasishtha, namely,— '' Whatever any one of them has him-
self acquired, he is certainly entitled to two shares" (of the
same,)—the particular text,—viz.—" The father shall

himself take two shares,"—would be useless ; therefore in

the same way as, by virtue of special texts, he is, by reason
ofhis being the eldest son, entitled to two shares of the pro-
perty acquired by his father, so likewise is the father,

of the property inherited from the grandfather : hence
in our opinion the father is entitled to a double share
even of the property acquired by a son.

(The answer is,) true, but the text which ordains co-

equality of right, and which is applicable without restric-

.
tion, is against that (ccvnclusion).

That the father is not entitled to a double share of
the property acquired by a son, has been already established

by impugning the meaning assigned by you, to the text
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cited by you, namely, piitravittarjanat. Nor can it be said,

that even if a double share cannot be deduced from that

text, still the father's double share in the property acquired

by a son, follows from the general text itself. For (in

that case), the specification of the acquisition of the pro-

perty as the reason thereof,—would become meaningless.

Nor can it be argued that that part of the text which spe-

cifies the reason, is merely illustrative, otherwise there

would be no use of this special text inasmuch as a double

share by reason of acquisition is established by the very

text of Vasishtha. Since, as the double share of the son,

by reason of his being the acquirer, is not prohibited in

that text, therefore although the father be entitled to two
shares by reason of his being the father, still the result

would be the equality of shares ; but the father's share

does not become greater than the son's share, as you
contend, for there is no express text to that effect.

As for the impropriety mentioned ^n the passage,
^' Moreover (fee." ; that is nothing. For there can be no
question of propriety as to the equality ordained by a text

of law : neither can impropriety be avoided by you, (for

you say) the eldest is entitled to two shares by reason of

his being the eldest, and the father is so entitled by reason

of his being the father, hence follows the equality (of the

father) with the eldest son.

14. It appears, however, from the following text of

Katyayana, cited in the Madanaratna, that the participa-

tion of equal sharesby all the brothers, and by the fatlier and
sons, is tlie preferable mode :

—" Wlien the parents and
the brothers take in equal shares, all sorts of properties,

such a partition is declared to be lawful."-— Accordingly,

Yogisvara has employed the term '' all" in the text, "or
all may be equal sharers," otherwise he would have said
" or shall make the sons equal sharers."

15. ]3ut with reference to a coparcener who is capa-

able of maintaining himself by his, own exertion and does

not wi.sli to take a sliare of the paternal property &c., it is

said by Manu :
—" If any one of the l)rethren having a com-

petence ]jy his own exertion, feels no desire for the heri-
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tage, he may be debarred from his share by giving liim

something in lieu of maintenance." So Yajnavalkya
says :

—" Tiie separation of one who is able to support him-
self and is not desirous (of taking his share) is to be
effected by giving him something."— *' May be debarred,"
signilies, may be made to have no conecrn (with the
proj^erty) ; the same is the meaning of the term "separa-
tion" (in Yajuavalkya's text) ;

" by giving him something,"
means, by giving him anything, even a trifle, as a sign of
partition : and this is to be done for the purpose of prevent-
ing his sons from claiming the inheritance.

Halayudha, however, has in order to make the above
text of Manu correspond with the following text of Narada,
viz.,—" He who being employed in the management of the
affairs of the family, performs its business, is to be honored
by the brethren with food, raiment and conveyance,"

—

assumed the reading sa nirvdtijas and has explained the
meaning to be, •rhis share is to be made up by the brethren
who have taken th^ir shares, by deducting wealth from the
share of each. But iliis is to be rejected ; because the
term " feels no desire" would become meaningless, and
because it is imj^roj^er to assume a reading which is not
noticed by the commentators such as Medhatithi ; and
because the other reading is consistent with the clear

declaration (in Yajuavalkya's text) of " separation."

The author of the Prakasa, however, has, even
adopting the correct reading fnirvdsyasj ^ explained the text

of Manu in the following way:—" If any one of the co-

sharers who are engaged in the acquisition of wealth, do
not through negligence or laziness, ' feel desire' i. e., co-

operate, i. (?., render any assistance, although ' having
competence,' ^. e., capable of rendering assistance 'by his

own exertion,' i. c, by his co-operation, he should be
debarred from his share, i. e., from the wealth acquired by
the others' own exertion, ' by giving him something in

lieu of maintenance,' i. <?., by allowing him to participate

in the capital alone." This is not reasonable ; because
the term " although" {ccpi) is to be imported, and because
the meaning which is consistent with the text of Yogisvara,
does most clearly appear, and because the interpretation

put by you depends upon a different text.
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16. Katyayana says:—''When one himself dies

unseparated, his son who has not received maintenance

from the grandfather, shall be made participator of the

heritage; he is to get, however, the paternal share from

the uncle or uncle's son : the very same share shall equi-

tably belong to all the brothers : or his son also shall

get : afterwards cessation (of succession) takes place."
'' One himself," signifies, a brother,—" his son," the

brother's son ;
" maintenance," means share ; the question

occurring,— ' what short of share is he to get ?' it is said,

" the paternal share ;" " his son," intends the great-grand-

son of the person whose estate is divided, because the

case of a grandson is considered; "afterwards," i. c,

after his son, " cessation" i. e., cessation of succession takes

place; the meaning is that the great-grandson's son is

not entitled to any share.

Accordingly also Devala says:—"Partition of heri-

tage among undivided parceners and s-^cond })artition

among divided parceners dwelling toge/-'iier, extends to the

fourth in descent : this is the settl.p,'-! law."—The meaning
is that partition of heritage extends to the fourth degree

counting from the proprietor. This rule is alike applicable

if divided coparceners dwell together after re-union, by
reason of the expression " dwelling together."

The term " the paternal share" being used by Katy^-
yana, it is indicated that the allotment of shares is to be

according to the fathers. Accordingly Yajnavalkya says ;—" Among grandsons by different fathers the allotment

of shares is according to the fathers."—The meaning is

this :—The right by birth of grandsons to the estate

of the grandfiitlier is not distinguishable from that of

tlic sons; hence although it is proper that the grand-

sons who are alike to the sons, should liave a share equal

to that of a son ;—still their share being adjusted through

their father, they are entitled to the shares of their

fathers respectively ; the participation, however in the

grandfatlier's property is not with reference to them-
selves. What is intended is this:—If unseparated bro-

thers die leaving sons, and the number of sons be un-

e<[ual, one leaving two sons, and others three, four &c.,

the two shall take the share of their father by dividing
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it into two ; the three, foiu' &c. also shall take the share
of their fathers by dividing- the same into three, four &c. re-

spectively : but the distribution of the grandfather's estate

is 'not to be made according to the number of grandsons.
In the same way when some of the brothers are alive, and
the others die leaving sons, then the surviving brothers

shall take their own sliares, and the sons of the others

shall take the shares of their fathers respectively: this dis-

tinction is based upon the authority of the texts. Hence
this text indicating as it does, the case of similar co-heirs

(i. e., the case of grandsons only) is superfluous. Un-
equal distribution with specific deductions also is based
upon the authority of texts. But equal participation

which follows from the co-equality of ownership has been
superfluously laid down by the texts.

17. "Whatever property of the grandfather was lost by
theft or the like, !?ijt has been recovered by the father,

therein the grandsonXparticipate, only by the choice of

the father, in the sanlt?^»way as in the property acquired
by the father. This has been declared by Manu,—"But
if a father recovers his paternal property, which was not re-

covered before, he shall not, if unwilling, share that property
with his sons, (like what is) acquired by himself."

The^term " acquired by himself" is to be construed
by supplying the term " like what is" ; or it may be con-
strued in this way,—because that property passed from
the grandfather, and was recovered by him alone, hence
it became as it were his self-acquired property ; the term
" if unwilling" shows that it is by the choice of the father

alone and not by the choice of the sons, that partition takes
place of such property although inherited from the grand-
father.

Likewise there is another passage of law :
—" What-

ever property of the grandfather was taken away, but has
been recovered by the father by his own exertion, and
whatever has been acquired by means of science hero-
ism, &c., therein the father's ownershij^ is ordained; he may
at his pleasure, make a gift of it or allow partition to be
made of such property ; but in his absence, the sons are
pronounced to be equal sharers."

10
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'' Taken away," i. e., wrongfully taken possession of

by strangers ; the meaning is, that it was not recovered by
the grandfather but was recovered by the father : the

meaning of the expression " by his own exertion," is,

without the use of the grandfather's property ; but if it

be recovered by means of the grandfather's property, then
the father obtains two shares on account of his being the

acquirer by reason of the text of Vrihaspati, namely,

—

"Among these, he who acquires himself, shall get only two
shares." And this is to be construed also with what is

acquired by means of science &c. ; but this will be (here-

after) stated at length.

The substance of what is intended in the above text

is this :—Although the ownership of the sons and the

grandsons in the property of the father and the grandfather

arises by birth alone, still by reason of the texts previously

cited, the sons being dependent on the father, with respect

to the father's self-acquired property, ai>4 the father being
entitled to superiority on account of kis being the acquirer,

the sons must give their asse;^.t- to the disposal by the

father of his self-acquired property excepting laud and
slaves, by reason of the previously cited text, namely,-

—

"Immoveables and bipeds &c." With respect to the grand-

father's property, however, there is also the power of forbid-

ding (any disposal by the father); but with respect to

property which was not recovered by the grandfather but

has been recovered by the father, the sons are certainly

dependent on the father's will, although the property be the

grandfather's ; but as regards gems, pearls &c., though
inherited from the grandfather, the father alone has inde-

pendence by reason of the previously cited texts, namely,—" The father is master of all the gems, pearls, and corals

&c."

18. Jinuitavahana says :
—" When partition is made

by the brothers after the demise of the father, then as

regards the ])aternal estate too, it should take place after

the demise of both the parents, since tlio demise of the
father as well as of the mother is mentioned (in the text
of i\ranu). The oi)ini()n of the author of the Sangralui,
that the demise of the mother refers to the maternal
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property is not, however, to be preferred ; because there

is no authority to support the supposition tliat the term
* paternal ' is the result of the uni-residual conjunctive

compound, signifying, belonging to the 'parents. And
because, if this be taken to be a provision regarding par-

tition of the mother's estate, then there would be tautolo-

gy, since partition of the mother's estate has been
subsequent^ declared (by Manu) in the text,— ' But when
the motlier is dead, let all the uterine brothers and the

uterine sisters equally divide the maternal estate,'—Yaj-

uavalkya also has, in the following text, namely,

—

'• Let
sons divide equally the effects and the debts, after the

death, of both parents : but daughters share the residue of

their mother's property after payment of her debts ; and
the (male) issue, in default of daughters ;'—declared the

l^artition of the mother's estate in the passage, ' but
daughters &c.' And the construction intended (of the
first part of this-t^xt) is not that ' Let sons divide the

effects of both pai's^ts,'—but that ' after the demise of

both parents' : it is, "r^^wever, by implication that the

relation, namely,—•* the effects and debts of the father
^^—is

obtained, because in the latter part the partition of the

motlier's effects and debts has been mentioned. Accor-
dingly in the previously cited text of Sankha and Likhita,

namely,— ' Since the support of the family depends on
the wealth, the sons are not independent when the father

is alive, as also while the mother is so,'—the meaning
expressed by the portion ' as also while the mother is so,'

—

is, that the uterine brothers are not independent of the

mother, and are not entitled to effect partition even while
she is alive. Hence also in the text of Vyasa, namely,

—

' For brothers, a common abode is ordained so long as

both the parents are alive : if separated after their demise,
the religious merit of them increases,'—separation being
prohibited by the injunction regarding the common abode,
and partition being prohibited in the lifetime of the father

and the mother, the association of their lives is not inten-

ded by the passage, ' while the parents are alive' : hence
if any one of the parents be living, partition is not lawful

;

but it is so, when both are gone to rest.
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*^ Also in the text of Vrihaspati, namely,—' On the

demise of the parents, partition among brothers is allowed,

and even while they are both living, it is right if tlie

mother be past child-bearing,'—since partition during the

lifetime of the mother who is past child-bearing, cannot be

relative to the mother's property, and since the very parti-

tion which is mentioned to take place after the demise of

both parents, and which is referred to by the particle ' even'

in the passage * even while they are botli living'—is pro-

nounced to be right ; therefore it is ascertained that the

partition among brothers after the death of the parents is

relative to the father's estate alone.
*' Accordingly Vydsa propounds that if partition takes

place in the lifetime of the mothers, it is to be made
according to the mothers :

—
' If there be sons of one man,

by different mothers, but equal in number and alike

by class, a distribution among the mothers is approved.'

—Likewise Vrihaspati ordains,— ' If theij<:>be many sprung

from one, alike in number and clasr?, but born of rival

mothers, then according to law, ^i^rrxtition should be made
by them, by distribution amongst the mothers.'—Since there

is not in reality any difference in the shares of (the differ-

ent sets of) the half brothers, for they are equal in number
and in class, hence the provision of allotment of shares to

the mothers refers to the superiority of the mothers. And the

purport is, that this is not a partition among the sons, but

the partition is to be made avowing it to be one among
the mothers. Tiierefore as in the mothers property, so

in this case also, the separation of thQ sons from each other

is not lawful in the lifetime of the mother. Hence what is

said by Gautama and otiier sages, namely,— ' In partition

there is increase of religious merit,'—must bo understood

to refer to one after the demise of the mother."

This has already been refuted on the ground that

some spiritual ol)joct will have to be assumed, if it be held

that the mother's death has reference to paternal proi)erty.

As for what has been said, namely,—that the term '* pa-

ternal" has no reference to the motiier's property, because

there is no authority for considering it to bo the result

of the uni-rcsidual conjunctive compound, and because

there would bo tautology ;—that again is unreasonable.
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Because for fear of the objection of assuming some spiritual

object it cannot but be admitted that the term is the result

of theuni-residual conjunctive compound ; the objection of

tautology, however, is not consistent with reason, for the
injunction regarding the partition of maternal property
may rightly be taken to be a repetition with a view to lay

down particular rules.

As for the text of Yajnavalkya, the author of the
Mitakshara construes it thus, ''Let the sons divide the
effects of the father and the mother ;" he has removed the
objection of tautology by introducing the latter half thus,
" The sage states an exception in regard to the mother's
separate property" ; and he has,—after explaining the
text, " and the issue succeeds on their default," thus, " In
default of daughters, the issue, i. e., the son and the like,

shall take the mother's wealth after payment of debts,"

—said,—" Although this is established by the first part of

the text, nameljt
—

' Let the sons divide equally the effects

and the debts, aftei\|he demise, of the parents,'—still it is

again declared for thev^ike of greater perspicuity."

Nor can it be argued that let this only be the con-
struction here, namely, " after the demise of the parents ;"

the terms " the effects and the debts" become by implica-

tion connected with " father's", since in the latter half, the
partition of the mother's estate is ordained ; and thus the
portion",—" the issue succeeds on their default"—does not
become an useless repetition. Because, the terms " the

effects and the debts" implying as they do, relation to

some person, the question occurs who is that person, conse-

quently the construction of these terms with the term " of
the parents" which occurs in the same sentence—is prefer-

rable to the construction of these terms with the term
" of the father", which is to be known by implication after

the perusal of the whole verse; and it is proper even to admit,
as a consequence of such a construction, that the portion,
" the issue succeeds on their default,"—is a mere repeti-

tion. According to the opinion of those, however, who
explain the term " issue" to mean, the issue ofthe daughter,

^. e., the daughter's son,—there can be no fear whatever
of that portion being a useless repetition. All this will be
dwelt upon at length when the partition of woman''s pro-
perty will be discussed.
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The absence of independence in the lifetime of the

mother, as ordained by Sankha and Likhita, may certain-

ly be reconciled by supposing it to be intended to extol

the veneration due to the mother, or to refer to her pro-

perty.

Also the text of Vydsa, namely,— *' For brothers &c.,"

—merely lays down that during the joint lives of both the

parents, the common abode is approved ; neither is there

any defect in considering that the association of their lives

is intended by the phrase, '' while both the parents are alive."

But, in fact, the joint abode is preferable also after the

demise of the parents by reason of the text ''The eldest

alone shall take the entire property &c.," and partition is

calculated to increase religious merit, and religious duties

such as the five great sacrifices must be performed even
while the mother is alive, hence for the purpose of increas-

ing it, ])artition is certainly proper.

As to what has been said, namely, *' A^so in the text of

Vrihaspati,— ' On the demise of parents3/:ucc., since partition

during the lifetime of the mother j^kct 'is past child-bearing

&c.,"—the answer is : By the first half (of tlie text) it is

declared that the common abode is preferable while both

parents are alive, and that partition takes place after

their demise; therefore the meaning (of the latter half) is,

that inasmuch as there is a possibility of the birth of other

sons if the mother be not past child-bearing, and the dissi-

pation of the means of their support is censured by the

text,—" Those that are born and those that are not yet

begotten &c.,"—but that it is not possible if the mother be
past child-bearing, therefore partition is approved just as

when the father's affections become extinct : tiuit being so,

the motlicr being past child-bearing, there is no possibility

of the birth of daughters who are entitled to her wealth (in

preference to sons), therefore the sons may, by her choice,

divide her wealth also ; hence this text may relate also to

maternal property. Therefore the objection is nothing.

As for what has been said in the texts of Vyasa and
Vrihaspati, namely, that })artition by half brothers is to bo
made by a distribution amongst the mothers ;—that is not

against my opinion. Since, just as by virtue of the texts,

like—"A person with iiis family shall not bo independent
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while the parents are alive,"—the dependence on the father

and mother continues even after parfttion, so likewise by
virtue of the above texts, (the half brothers) shall, as long

as the mothers are alive, remain obedient to their orders,

thinking the partition to be as between the mothers only.

How from this can it follow, that there is no right to the

partition of the paternal property while the mother is alive ?

There is no use in enlarging upon the subject.

19. As in the case of partition during the lifetime of

the father, the father is to make his wives equal sharers

with his sons, so also in the case of partition after his

demise the sons are to make them partakers of shares equal

to those of themselves : this has been ordained by Yajna-
valkya,—" The mother also, of those effecting partition

after the demise of the father, shall get an equal share."

—

If stridhanam has not been given (to herj : when it has
been given, tb^n it is ordained that a half share shall be
allotted. NotwitL%^anding, the term " half" here does not
signify a moiety (or k^v^idl division) ; but what is intended
is, that so much shall be given which (together with her
stridhanam) will make her an equal sharer with a son.

The term " mother" which signifies the parent does

not include a step-mother also ; for the term mother which
has been once used (in the text) cannot reasonably convey
two meanings one of which is primary and the other

secondary.

From the following text of Vyasa, namely,—" The
father's sonless wives, however, shall be made equal sharers

;

as also the paternal grandmothers, for they are declared to

be equal to mothers ;"—and from the use of the term
" wives" in the text of Yogisvara (§ 10), it follows that, in

partition during the lifetime of the father, all his wives
without distinction are entitled to equal shares with the

sous ; for the terms '' son" and '' wife" convey meanings in

correlation with "father," hence there can be no objection

of their bearing primary and secondary meanings. But in

partition after the demise of the father, it is effected by
the sons, and the term mother which appears to be used in

correlation to them, cannot, by reason of the variableness

in its meaning, imply a step-mother also ; therefore those
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only who are mothers of sons, are entitled to shares equal-

ly with their own son^. But those who are souless are

entitled to food and raiment only, like the wives of copar-

ceners who are undivided or re-united. And this is rea-

sonable, since the father is independent in partition during

his lifetime, and the sons are independent in partition

after his demise ; and since this appears to be the intention

of the use of the term " mother" and the term " wife." It

is also reasonable that those who are destitute of sons are

entitled only to maintenance. This appears to be the

intention of various commentaries.

That all the wives of the father, whether sonless or

having sons, are entitled to shares equally with the sons,

even in partition after the father's demise—appears to be

the opinion of the learned author of the Mitakshard ; since

he introduces the text of Ydjnavalkya, namely " The
mothers also of those effecting partition after the demise

&c.,"—with these remarks :
—" It has heejp? ordained that

the wives are entitled to shares equqtflrj^ with the sons in

partition during the lifetime of the-. ^father, now the sage

declares that the wives are entitled to shares equally with

the sons in partition after the demise of the father."

Accordingly also the author of the Madanaratna says:

—

*' The use of tlie term mother indicates also the sonless

step-mothers, as also the paternal grandmothers, agreeably

to the text of Vyasa,— ' The father's sonless wives &c.'
"

The following seems to be the intention of the authors

of the Mitakshara and the Madanaratna :—And this is con-

sistent with reason, since otherwise, in the phrase '' father's

wives," (in Vycisa's text) the use of the term father, the

correlative of son,—would be useless. Had the participation

of ecjual shares with the sons, referred to the partition in

the lifetime of the father, then the term " mothers" would
liave been used instead of " tlie fatlicr's wives." Hence it

follows that it is only in consequence of their being tlie wives

of the father, that they get equal shares with the sons,

whether the partition takes place in the lifetime of the

father or after his demise.

But if the genitive case in the term ''father's" (in

VyAsu's text) l)o held to be used to denote the agent,

then what is allirnied (in the text of Vyiisa) amounts to
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this,—" Tlie wives are equal sharers in partition made hy

the father^'' and it follows by implication that the term
" wives" stands in correlation with him ; hence it is proper
to say that this text relates only to partition in the lifetime

of the father. But in Yajnavalkya's text the term mother
cannot properly refer to the parent as well as to the step-

mother ; and for its correlative the term sons occurs sug-

gested by the term mother itself; therefore in order that the
term mother may have its primary meaning it is proper that

it should imply the parent alone. This is also the practice

of the learned. This is here reasonable; this ought to be
accepted : tliere is no use in dilating upon the matter.

Vrihaspati ordains:—" After his death, however, the
mother fjanan'ij or the daughter gets an equal share.''

Here by the context the term " his" means, the father's.

20. If at the time when the father is dead, any of
the brothers be uninitiated, then after having performed
their initiation a'^the charge of whole estate, the residue
shall be divided a(>^ording to shares. Thus Yajnavalkya
says:—" The uninitiafed^ought to be initiated by the
brothers who have been previously initiated."—^From tlie

mention of the term " by the brothers," it appears that
" the uninitiated" brothers are intended. The mere pro-

vision that they ought to be initiated, having no concern
with thf^ subject of the Partition of Heritage, what is inten-
ded is,—at the charge of the whole estate. Accordingly
Vyasa says :

—" Those, however, among them, that are un-
initiated shall be initiated by the elder brothers, out of
the patrimony ; so also the maiden daughters according to

law."

Narada declares the necessity of the initiation of the
uninitiated, although no wealth of the father exists, thus :

—

" If no wealth of the father exists, the initiation must, with-
out fail, be made by brothers already initiated contributing
funds out of their own shares."

21. The marriage of unmarried sisters also is neces-
sary. If there be paternal property, then shares also are
to be allotted to them. This is ordained by Yajnavalkya,—" The sisters also, giving (them) a fourth part from
one's own share." The passage " uninitiated ought to be

21
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initiated"' foccuiTing in the previous text § 20) is to be con-

strued with this text. Manusays:—" To the maiden
daughters, however, let the brothers give separately from
their own shares

;
(they) shall be degraded, if unwilling to

give a fourth part from every one's share."

In the Ratnakara and the Chintdmani it has been
explained that, here the meaning of both the texts (of

Manu and Yajnavalkya) is not that to each of the sisters is

to be given by all the brotliers a fourth part of every one's

own allotted share ; for in that case she who has many
brothers would get much wealth, and a brother who has

many sisters would be deprived of everything ; therefore

what is intended, is only the allotment of so much property

as is sufficient for marriage. And in support of their view
the following text of Vishnu is set forth :

—" The mar-
riage of the maiden daughters, however, shall be effected

according to the estate."

This is not reasonable. Since it c^Timot properly be
said that in neither of the texts thep^otment of shares is

intended ; and since the sin for.e^rC?iusal to allot shares has

been mentioned as distinguished from the sin for non-per-

formance of marriage ; otherwise, also the declaration of

sin for refusal to give (shares) in the text,—" shall be
degraded if unwilling to give,"—would have to be inter-

preted to intend sin for non-performance of marriage.

For this reason Medhitithi and the author of the

Mitak.shara and others have explained the texts thus i—
The ablative case in the terms '• from one's own share"

("nijcidansatj and " from every one's share" fsvdt BvddansdtJ

is, however used in the stead of a particijde understood
;

that being so, the meaning is havhujrefjariLto that (i. e.

*' one's own share" and '' ever}^ one's share.") Hence, to

a maiden daughter shall be allotted a fourth part of such a

share as is assignable to a son of the same class with her.

Accordingly the following meaning is deduced : if the

maiden be daughter of a Jirahmani, her share is the quarter

part of what will be stated hereafter to be the allotment

for a son by a Bnihmani wife ; sinnlarly also if the maiden
be daughter of a Kshatriya or tlie like. For instance if a

Br^lmiani is the only wife of any person, and she has one

son and one daughter ; then dividing the whole paternal
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property into two parts, and subdividing one such part into
four shares, lie shall give one such share to the sister, and
himself take the residue. Similarly if there be two sons
and one maiden daughter, then dividing the entire pro-
perty into three parts, and sub-dividing one such part into
four shares, one such share shall be given to the sister, and
the remainder shall be divided by the two brothers,

according to shares. But if there be one son and two
maiden daughters, then dividing the property into three
parts and subdividing one such part into four sliares, and
allotting two shares to the two maiden daughters, the rest

shall be taken by him. Similarl37- when the brothers and
sisters are of the same class, whether their number is equal
(or unequal), it is to be understood that in all cases the sis-

ters are entitled to get a quarter of the share assignable to

a brother of the same class. But if there be one son by a
Br^hmanf wife and one daughter by a Kshatrij^a wife,

then dividing th^.^paternal property into seven parts and
subdividing tlie thrt.§jiarts which would be the allotment for

a son by a Kshatriya v>4fe into four shares, and giving one
such share to the daughter of the Kshatriya wife, the son
of the Brahma 111 wife shall take the residue. But when
there are two sons by the Brahmani wife and one daughter
by the Kshatri}^^ wife, then the paternal estate is to be
divided into eleven parts ; and the throe parts which
would be assignable to a son by a Kshatriyd wife, must be
subdivided into four shares ; and giving one such share to

the daughter of the Kshatriya, the two sons of the Bn'di-

mani shall take the whole of the rest dividing the same. It

must be similarly understood in any case of equal or un-
equal number of brothers and sisters dissimilar in caste.

Also Vishnu says :
—"Mothers are entitled to shares

according to the shares of the sons ; also the maiden
daughters, according to the shares of tlie sons : as the sons
are entitled to four shares, or three, or two, or one, according
to the classes, so are the wives of the same class." Here by
the jjassage " the maiden daughters are entitled to shares
according to the sliares of the sons,"—although it appears
that the daughters are entitled to all the shares, namely
four, &c. (equally with the sons of the same class ;) still

because Manu aud Yogisvara have declared the allotment
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(to them)'of a fourth part of a share in the passages " from

one's own share," and " from every one's share," therefore

the accordance with the sliares of tlie sons is to be mider-

stood in tliat way only ; but they are not entitled to shares

equal to those of the brothers of the same class. Thus
there is no conflict.

Vrihaspati distinctly says :
—" The mothers, however,

are equal sharers with them, and the maiden daughters are

entitled to a quarter sliare." This is approved also by
Katyayana, for he says :

— '' For unmarried daughters, a

f(jurth share is intended, and for the sons, three shares

:

but equality is ordained if the property be small." The
meaning, however, of the passage '' but equality &c." is

this:—if there be not paternal property even sufficient

for marriage, then the daughters are entitled to shares

equally with the sons.

Also the text of Vishnu, namely, '^ The marriage of

the maiden daughters, &c.," (para. 2)—^'s not opposed to

the explanation given by Medhatitl^ and others. The
marriage of the unmarried daugli|,^.'s of the father, i. e. of

their own sisters shall be performed according to wealth.

By tliis, only the necessity of marriage is ordained, but

not tlie giving or not giving of sliares.

The author of the Smritichandrikti, however, has,

in accordance with the following text of Devala, namely,—" And to the maiden daughters shall be giVen the

father's wealth, (and) nuptial property'^—held that pro-

perty sufficient for marriage is to be allotted ; his intention

is that the qualifying term " nuptial" in the passage '' nup-

tial property" would otherwise become meaningless.

What we say here is this. The passage " To the

maiden daughters, shall be given paternal wealth," consti-

tutes a distinct injunction ; and that consists only of a

fourth part, according to Marm and others. And tlie

portion " nuptial property," forms a dilferent injunction,

being in accordance with the following text of Sanklia ;

—

" AVhen the heritage is divided, a maiden daughter gets

the ornaments and nuptial slridhanam.^^ And this text of

Sankha has been explained by thfe venerable Vidydranya
in his commentary on the Institutes of Parasara, thus :

—

" At the time of partition of the paternal estate, a maiden
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daughter gets also the ornaments put on by her, as is

declared b}' Sankha." But if the meaning (of the text of

Devala) were that " the father's wealth" which is " nup-
tial" i. e. so much as is sufficient for marriage, shall be
given to the maiden daughters

;
then the term " property"

would be superfluous. Therefore it is reasonable to sup-

pose that here are two distinct injunctions.

This text (of Devala,) however, is read by the author
of the Di'i^^atattva, thus,—" To the maiden 'daughters shall

be given nuptial property from the father's wealth." It is

to be observed that in this reading too, the explanation

given by us deserves to be preferred, so that this text may
have the same meaning with the text of Sankha ; it does
not however intend that property sufficient for marriage is

to be given.

Now although, sometimes the term '' sister" and some-
times the term " maiden daughter &c." are used in the texts

of Manu and ot^iers, still it is to be held that the subject

being the partitioi?^
^
by brothers, they convey the same

meaning by interpretij-g; the term " sister" to be used in

correlation with the brothers, and the term " daughter," in

correlation with their father.

Hence in partition after the demise of the father, the
(maiden) sisters are entitled to get shares out of the pater-

nal property ; and not that they are only to be disposed
of in marriage. But if (partition takes place) previously
(to the father's decease) they get only whatever the father

gives, for there is no particular text regarding the point.

But Jimiitavahana says :—Since Manu and Yajnaval-
kya have respectively declared " let the brothers give'^ and
*' giving a fourth part," therefore the sisters are not to take
the fourth part, under the impression that they have a
right thereto : certainly it is never said that let one brother
give from his own share to another brotljer, what the latter

has a right to get ; similarly (is to be understood) also the
giving of a fourth part. The brothers incur moral guilt,

if they refuse to give ; but the sister has no right to compel
them.

This is not reasonable. For this conclusion does not
follow from what is merely a variety of expression, just as
in the texts,—" He may separate the sons by his choice"
and " giving deductions to the eldest" and the like.
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As for what lie lias said again, namely,— '' Since in

tlie text of Narada,— ' Of those whose forms of initiation

have not been regularly performed by the father, these

ceremonies must be completed by tlie brothers out of the

patrimony,'—the pronoun ' w\\o?>q'fyeshdmj is used in the

masculine gender ;
and since immediately after this text,

is commenced the following text,— ' If no wealth of the

father exists &c.,' therefore tlie text refers only to the

initiation of aTarother. Hence, when there is paternal

property then since the necessity of the sister's marriage
appears from the texts of Manu and other sages, therefore

the intention is that only so much property as is sufficient

for marriage shall be given."

That is to be rejected ;
for the necessity of the sister's

marriage appears from other texts. Thus in the text,

—

** The father, the paternal grandfather, a brother, a kins-

man fsalcul/iaj the mother likewise ; on failure of the first

amonji: these the next in order who is of sane mind is the

giver of a girl in marriage ; and omittkig to dispose of the

girl in marriage becomes guilty of„^^using miscarriage in

every course" —Yogisvara declares that a brother too fail-

ing to perform the ceremony of a sister's marriage becomes
guilty of causing miscarriage. Hence because the text of

Narada is also based upon the same foundation with. Yogi's-

vara's text, it is proper to admit that the terms " whose"
fyeshdmj and " of those" fteshdmj are in the genitive case

in the neuter gender, by reason of the rule that neuter

gender is to be used when both the sexes are intended

and by reason of the rule that a term is to be taken

in its widest acceptance ; or that the terms are the

results of the uni-residual conjunctive compound of dissimi-

lar terms.

The author of the Madanaratna reads a text of Vri-

liaspati, tiius,—" The younger brothers, however, who
may be uninitiated, shall be initiated by the elder ones out

of the common paternal property"—intending that the

term yahiijtisas " younger" (in later Sanskrit ijabii/dnsas)

is used in the Vedic form ; and explains it thus,—the term
" brothers" is illustrative, it includes the sisters also.

Here again it is to be understood that the maiden
daughters arc intended by reason of association with
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initiation, and because the adjective '' unmarried" is

mentioned in the text (of Kat3'ayana),—"For unmarried
daughters &c." : hence the maiden sisters alone get a
quarter, share, the others get some trifle out of propriety.

This will be explained in detail while treating of the

mother's property.

22. Of immoveable property, whether ancestral or

self-acquired, the father may make gift and the like only
with the consent of the sons, by reason of the text previ-

ously cited, viz.,
—" Immoveables and bipeds although

acquired by a man himself, shall not be gifted away or

sold without the consent of all the sons." By the passage
"although acquired by a man himself" it is a fortiori

shewn that the consent of the sons is indispensable in (the

disposal of) ancestral property. But in case of distress of

the whole family, any member is competent, even witiiout

the consent of tliQ rest, to make a sale, gift or the like

(disposal) of immoveable property, since the support of

the family is indispeiteal4y necessary, by reason of the

following text,—" Even a single coparcener may make a
gift, mortgage or sale of immoveable property at a time of

danger, for a family purpose and especially for religious

purposes."—By "religious purposes" are intended, indis-

pensable religious ceremonies such as the sraddha of the
iather.

But a passage of law runs as follows :
—" Separated

or unseparated kinsmen are equal in respect of immove-
able property ; for in both cases one member is incompe-
tent to make a gift, mortgage or sale ;"—which is to be
interpreted in this way. Although the incompetency
without the consent of the others, is settled by reason of
the co-equality of ownership, in joint property, of
undivided coparceners, still the same is here particularly

mentioned in respect of immoveable property for the
purpose of extolling its worth. But as regards the separated
coparceners, what is said in this text is for the purpose of

facility of proof in case of dispute ; for if, at a future time,

the question arises whether the family is separated or
undivided, thennn that case, the fact of partition must be
made out by the evidence of witnesses or the like ; because


