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SECTION I

Definition of Inheritance, and of Partition.—Dis-
quisition on Property.

1. EVIDENCE, human and divine, has been thus ex-
plained with [its various] distinctions ; the partition of
heritage is now propounded by the image of holiness.

ANNOTATIONS.

1. Evidence human and divine.] Intending to expound with
great care the chapter on Inheritance, the author shows by this verse
the connexion of the first and second volumes of the book. Subod’hins.

The tmage of holiness.] YAINYAWALCYA, bearing the title of
contemplative saint ( Yogiswara,) and here termed the image of
holiness ( Yogamurti.) BALAM-BHATTA.
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2. Here the term heritage (daya ) signifies that wealth,
which becomes the property of another, solely by reason
of relation to the owner—

3. Itisof two sorts: unobstructed (apratiband’ha),
or liable to obstruction (sapratiband’ha). The wealth of
the father or of the paternal grandfather becomes the
property of his sons or of his grandsons, in right of their
being his sons or grandsons : and that is an inheritance not
liable to obstruction. But property devolves on parents ( or
uncles), brothers and the rest, upon the demise of the owner,
if there be no male issue : and thus the actual existence of
a son and the survival of the owner are impediments to
the succession ; and, on their ceasing, the property devolves
[ on the successor ] in right of his being uncle or brother.
This is an inheritance subject to obstruction. The same
holds good in respect of their sons and other [descendants].

ANNOTATIONS.

2. Solely by reason of relation.] “Solely” excludes any other
cause, such as purchase or the like. ¢ Relation,” or the relative
condition of parent and offspring, and so forth, must be understood
of that other person, a son or kinsman, with reference to the owner
of the wealth. BALAM-BHATTA.

The meaning is this. Wealth, which becomes the property of
another (as a son or otber person bearing relation,) in right of the
relation of offspring and parent or the like, which he bears to his
father or other relative who is owner of that wealth, is signified by
the term ¢ heritage.” Subod’hini.

8. In right of their being his sons or grandsons.] A son and a
grandson have property in the wealth of a father and of a paternal
grandfather, without supposition of any other cause but themselves.
Theirs consequently is inheritance not subject to obstruction.
Subod’hini,

Property devolves on parents, §c.] VISWESWARA-BHATTA reads
“¢ parents, brothers, and the rest” (pitri-bhratradinam ) and expounds
it both parents, as well as brothers and so forth. Baram-BmaTTA
writes and interprets ¢ on uncle, and a brother or the like ;’ (pitrivya-
bhratradinam ;) but notices the other reading. Both are counte-
nanced by different copies of the text,



>

SECT. L ON INHERITANCE. 3

4. Partition (vibhaga) is the adjustment of divers
rights regarding the whole, by distributing them on
particular portions of the aggregate.

5. Entertaining the same opinion. NAREDA says,
“ Where a division of the paternal estate is instituted by
sops, that becomes a topic of litigation called by the wise
partition of heritage.” *  Paternal” here implies any
relation which is cause of property. *By sons’ indicates
propinquity in general.

ANNOTATIONS.

The same holds good in respect of their sons, &c.] Here the sons
or other descendants of the son and grandson are intended.
The meaning is this: if relatives of the owner be forthcoming, the
succession of one, whose relation to the owner was immediate, is
inheritance not liable to obstruction : but the succession of one
whose relation to the owner was mediate or remote, is inheritance
subject to obstruction, if immediate relatives exist. Subod’hin.

In respect of their son, &c.] Meaning sons and other descendants
of sons and grandsons, as well as of uncles and the rest. If relatives
of the owner be forthcoming, the succession of one whose relation
was immediate comes under the first sort, or mediate under the
second. Baram-BHATTA.

4, Partitionis the adjustment of divers rights.] The adjust-
ment, or special allotment severally, of two or more rights, vested
in sons or others, relative to the whole undivided estate, by
referring or applying those rights to parcels or particular portions of
the aggregate, is what the word ¢ partition’ signifies. Subod’hini,
and BaraM-BHATTA.

5. “ When a division of the paternal estate, &c.] Considerable
variations occur in this text as cited by different authors. It is here
read paitrasya; and BALAM-BHATTA states the etymology of paitra,
signifying ‘of or belonging to a father.” He censures the reading
in the Culpataru, pitryasya, as ungrammatical. It is read in the
Madana-ratna, pitradeh ‘of a father &c.’ Other variations occur
upon other terms of the text which is here read tanayail for putraih ;
calpyate for pracalpyate ; and vyvahara-padam for tud-vivada-
padam. The last is noticed by the commentator BaLaM-BraTra.

* NAREDA, 13, 1,
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6. The points to be explained under this [head of
inheritance*] are, at what time, how, and by whom,
a partition is to be made, of what. The time, the
manner, and the persons, when, in which, and by whom
it may be made, will be explained in the course of inter-
preting stanzas on those subjects respectively. What
that is, of which a partition takes place, is here considered.

7. Does property arise from partition ? or does partition
of pre-existent property take place ? Under this [ head of
discussion,*] proprietary right is itself necessarily explained :
[and the question is] Whether property be deduced from the
sacred institutes alone, or from other [and temporal] proof.

ANNOTATIONS.

A disagreement also ocours respecting the pronoun yatra, for which
some substitute yas tu, and yattu. See JIMUTA-VAHANA, C. 1§ 2.

Paternal here tmplies, d:e.] The meaning, here expressed, is
that the word ¢ paternal,” as it stands in NaAREDA’s text, intends
what has been termed [by the author, in his definition of heritage,]
¢ relation to the owner, a reason of property.’ Subod’hini.

It intends any relation to the owner, as before mentioned, which
becomes a cause of property: and it consequently includes the
paternal grandfather and other [predecessors.] The author accord-
ingly observes, ¢that ¢by sons’ indicates propinquity in general’;
meaning any immediate relative. BaLAM-BHATTA.

7. Does property arise from partition #] Here the enquiry
is twofold : for the substance, which is to be divided, is the
subject of disquisition; and the doubt is whether partition
be of property, or of what is not property. For the sake of
this, another question is considered : Is partition the cause of pro-
perty, or not ? If it be not, the cause of property, but birth alone
be so; then, since property is by birth, it follows that partition
is of property. This is one disquisition, which the author proposes
by the question ‘‘does property arise from partition,” &c. Another
inquiry relates to the subject of property. The author introduces it,
saying “proprietary right is explained.” Here the right of property
is the subject of discussion: and the doubt is, whether it results from
the holy institutes only, or be demonstrable by order and temporal
proof. That question the author proposes. Subod’hini.

* BaLaM-BHATTA.



SECT. I. ON INHERITANCE. . 5

8. [It is alleged that] the inferring of property from
the sacred code alone is right, on account of the text of
GAUTAMA ; “An owner is by inheritance, purchase, parti-
tion, seizure,* or finding.+ Acceptance is for a Brahmana
an additional mode ; conquest for a Cshatriya ; gain for a
Vaisya or Sudra.”} For, if property were deducible from
other proof, this text would not be pertinent. So the
precept, (“A Brakmana, who seeks to obtain anything,
even by sacrificing or by instructing, from the hand of a
man, who had taken what was not given to him, is con-
sidered precisely as a thief;”||) which directs the punish-
ment of such as obtain valuables, by officiating at religious
rites, or by other similar means, from a wrong-doer who
has taken what was not given to him, would be irrelevant.

. ANNOTATIONS.

The substance, which is to be divided, is the subject of the first
disquisition. Here the question is, whether partition of what is not
property, be the cause of proprietary right ; and thus right, arising
from partition, would not be antecedent to it, since partition, which
becomes the cause of that right, had not yet taken place. Or is
partition not the reason of property, but birth alone ? and thus,
since proprietary right thence arose, partition would be of property.
This is one disquisition which the author proposes : “Does property
arise,”’ &c. He introduces a second question, which serves towards
the solution of the first. Baram-Bmarra,

8. It is alleged that the inferring of property from the sacred
code alone 18 right.] The author here states the opponent’s argument.
Subod’hini.

On account of the text of GauTaMa.] If property were deducible
from other, that is from temporal, proof, this passage of GauTama’s
institutes would not be pertinent, since it would be useless if it were
a mere repetition of what was otherwise known. BaraM-BmaTTa.

For it would belong, &e.] The thing would belong to the taker
since that relation would be alone the subject of perception. Baram-
BHATTA.

Therefore property is a result of holy institutes exclusively.] If
property be worldly, it would follow that, when the goods of one

* Apprehensio, vel ocoupatio. + Inventio.
{ GauramMa, 10,89,—42. Vide infra. § 13. || MENT, 8, 340.
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if property were temporal. Moreover, were property a
worldly matter, one could not say “My property has been
wrongfully taken by him;” for it would belong to the
taker. Or, [if it be objected that] the property of
another was seized by this man, and it therefore does not
become the property of the usurper ; [the answeris,] then
no doubt could exist, whether it appertain to one or to
the other, any more than in regard to the species, whether
gold, silver, or the like. Therefore property is a result of
holy institutes exclusively.

9. To this the answer is, property is temporal only,
for it effects transactions relative to worldly purposes, just

ANNOTATIONS.

man have been seized by another, should the person who has been
despoiled affirm concerning them, My property has been taken
away by this man,” a doubt would not, upon hearing that, arise
in the minds of the judges, whether it be the property of one or
of the other. As no doubt exists regarding the species, whether
gold or something else, when gold, silver, or any other worldly
objeot is inspected, so nmone would exist in regard to property,
for [according to the supposition] it is a worldly matter. But
doubt does arise. Therefore it cannot be affirmed that the usurper
has no property. Or [the meaning may be this] the opponent, who
contends that it is not the property of the captor, because that
which has been seized by him is another’s property, must be
asked—Is there or is there not proof that property is not vested
in the captor ? [The opponent] impeaches the first part of the
alternative ; “ then no doubt could exist,” &e. The notion is this :
As no doubt arises concerning the species, when there is
demonstration that it is gold or silver, so likewise, in the proposed
case, no doubt could arise. Nor is the second part of the
alternative admissible ; for, if no evidence arise, it could not be
affirmed that the captor has not property. Omitting, however,
this part of the ressoning, the author closes the adversary’s argu.
ment, concluding that property is deduced solely from the sacred
code. Subod’hini and BALaM-BHATTA.

9. Property is temporal only.] The author proves his proposition
that property is secular by logical deduction. Property is worldly,
for it effects transactions relative to worldly purposes. Whatever
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as rice or similar substances do: but the consecrated
fire and the like, deducible from the sacred institutes,
do not give effect to actions relative to secular purposes.
[ It is asked] does not a consecrated fire effect the boiling
of food ; and so, of the rest? [The answer is] No ; for it
is not as such, that ‘the consecrated flame operates the
boiling of food; but as a fire perceptible to the senses ; and
80, in the other cases. But, here, it is not through its
visible form, either gold or the like, that the purchase of a
thing is effected, but through property only. That which
is not a person’s property in a thing, does not give effect to
his transfer of it by sale or the like. Besides, the use of
property is seen also among inhabitants of barbarous
countries who are unacquainted with the practice directed
in the sacred code: for purchase, sale, and similar transac-
tions are remarked among them.

10. Moreover, such as are conversant with the science
of reasoning deem regulated means of acquisition a matter

ANNOTATIONS.

does effect temporal ends, is temporal ; as rice and other similar sub-
stances. Such, too, is property. Therefore, it is temporal. But
whatever is not worldly, promotes not secular purposes as a con-
secrated fire and other spiritual matters. Subod’hins.

For it is not as such that the consecrated flame, £c.] A hallowed
fire has two characters: the spiritual one of consecration, and the
worldly one of combustion. It effects the boiling of food in its
worldly capacity as fire ; not in its spiritual one as consecrated ;
for, if it did so in its last mentioned capacity, a secular fire,
wanting the spiritual character of consecration, would ot effect
the boiling of food. Therefore the objection does not hold. Then,
in the proposed case, gold or other valuable would effect the secular
purpose of sale and purchase, in its character of gold or the like, not
in that of property. The author replies to that objection: ¢ It is
not through its visible form,” &c. Besides, the use of property is
observable among barbarians, to whom the practice enjeined by the
sacred institutes is unknown : and, since that cannot be otherwise
acoounted for, there is evidence of property being secular. Subod’hins.

10. The lipsa sutra.] The sutra, or aphorism here quoted is on
the desire of acquisition (¥ipsa), and is the second topic (lad’kicarana)



[}

THE MITACSHARA CHAP. 1.

of popular recognition. In the third clause of the Lipsa
sutra* the venerable author has stated the adverse opinion,
after [obviating] an objection to it, that, °if restrictions
‘relative to the acquisition of goods regard the religious
¢ ceremony, there could be no property, since proprietary
‘right is not temporal ;’ [by showing, that] ¢ the efficacy of
“acceptance and other modes of acquisition in constituting
¢ proprietary right is matter of popular recognition.” Does

it not follow, ¢if the mode of acquiring the goods concern
“ the religious ceremony, there is no right of property, and
¢ consequently no celebration of a sacrifice.’ [ Answer] ‘ It

’

ANNOTATIONS.
in the first section (pada) of the fourth book (adhyaya) of aphorisms
by JamMINI, entitled Mimdnsd. Subod’hini and BALAM-BHATTA.

In the clause third of the Lipsa sutra.] In the first clause
(varnaca) the distinotion between religious and personal purposes is
examined. In the second, the inquiry is whether the milking of kine
and similar preparatives be relative to the person or to the act of
religion. In the third, the question examined is whether restrictions,
noticed in primeval revelation, as to the means of acquisition, (such
as these, ‘let a Brakmana acquire wealth by acceptance or the like
a Cshatriya by victory and so forth, and a Vaisya by agriculture,
&c.) must be taken as relative to the person or to the religious
ceremony [performed by him.] Subod’hini and BALAM-BHATTA.

The position of the adversary is, that injunctions regarding the
means of acquisition concern the religious ceremony, through the
medium of the goods used by the agent ; for unless that be admit-
ted the precept would be nugatory, because there would be no one
whom it affected. Subod’hini.

The meaning is this: Asin the case of an acquisition of goods
under a precept relative to sacrifice, such as this ¢ purchase the
moon plant,”t the injunction regarding the acquisition of goods
. concerns the religious ceremony ; so does the injunction respecting
acceptance and other means of acquisition. BarLaM-BmEATTA.

The author states an objection to this position of the adversary.
The objection is this : The question, considered in the third clause
of the Lipsa sutra, is whether injunctions regarding acquisition of

* Mimdnsd, 4, 1, 2, 3.
+ Soma, Asclepias acida, Roxs.
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‘is a blunder of any one who affirms that acquisition
‘does not produce a proprietary right, since  thisis a
‘contradiction in terms’  Accordingly, the author,
having again acknowledged property to be a popular
notion, when he states the demonstrated doctrine,
proceeds to explain the purpose of the disquisition
in this manner : ‘Therefore a breach of the restriction
“ affects the person, not the religious ceremony :” and the

ANNOTATIONS.

goods concern the religious ceremony or the person. The opponent’s
position is, that they concern the ceremony. That is not congruous.
For, if the injunctions regarding acquisition of goods concern the
religious ceremony, no property would arise, since px:operty, being
spiritual, would have no worldly cause to produce it ; and no other
means are shown in seripture ; and the injanctions regarding
acquisition being relative to the ceremony are not relative to any-
thing else : thus, for want of property, the religious rites would not
be complete with that which was not property ; and consequently
the position that injunctions, regarding acquisition of goods, con-
cern the act of religion, is incongruous. Subod’hins.

He revives the position by answering that objection ; and the
notion is this : the injunctions regarding acceptance and the like
accomplish property ; and they will become relative to the religious
ceremony through the medium of goods adapted to the performances
of the ceremony ; as the husking of grain, which effects the removal
of the chaff, concerns the religious ceremony through the medium
of clean rice ‘which is adapted to the ceremony. But the wise
consider property as a worldly matter [resulting from birth,]
like the relation of a son to his father. Consequently there is no
failure in the completion of religious rites [as supposed in the
ohjection. ]

Admitting that because injunctions regarding acquisition
concern the religious ceremony, the acquisition likewise
must relate to the ceremony; does it not follow, since it
relates not to anything else, that there is no such thing as
property P and would not a failure of the religious ceremony
eusue 7 [ Wherefore the adversary’s position is erroneous.] The

B
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‘ meaning of this passage is thus expounded.* ¢If restric-
‘tions respecting the acquisition of chattels regard the
“ religious ceremony, its celebration would be perfect with
‘such property only as was acquired consistently with those
‘rules ; and not so if performed with wealth obtained
‘by infringing them; and consequently, according to
¢ the adverse opinion, the fault would not affect the man
“if he deviated from the rule: but, according to the
¢ demonstrated conclusion, since the restriction regarding

ANNOTATIONS.

author states the objection and confutes it with derision. ¢Some
one has blundered, affirming that acquisition does mot produce
property, for it is a contradiction in terms :’ such is the construction

of the sentence, and the meaning is this: Acquisition, which is
" an accident of the acquirer, is a relation between two objects
[the owner and his own] like that of mother and son. Conse-
quently there can be no acquisition without a thing to be acquired,
and it is a contradiction in terms to say acquisition does not
produce a proprietary right, as it is to affirm ‘ my mother is a
barren woman.” Subod’hini and BaLaM-BHATTA,

The demonstrated conclusion is that, since valuables, being
intended for every purpose, must be relative to the person, restric-
tions regarding the acquisition of them must concern the person
also, BaraM-BmarTa,

The purpose of the disquisition under this topic of inquiry is stated.
It is interpreted by the venerable author PRABHACARA-(GURU.)
The implied sense is this. According to the adversary’s position,
there is no offence affeoting the person in violating the injunction.
But the religious ceremony is not duly accomplished with goods
acquired by a breach of the injunction. It is the religious ceremony,
therefore, which is affected, But, according to the demonstrated
doctrine, since restriotions concern the person, the offence is his if he
infringe the rule, and the religious ceremony is not affected.
Subod’hing,

The author, by way of closing the argument, states the result as
applicable to the subject proposed. It is acknowledged by the

*By the commentator on the Mimd@nsé; PRaBHACARA surnamed Guru.



SECT. I ON INHERITANCE. 11

¢ acquisitions affects the person, the performance of the
‘ religious ceremony is complete, even with property
¢ acquired by a breach of the rule; and it is an offence
‘on the part of a man, because he has violated an obli-
¢ gatory rule.” It is consequently acknowledged, that even
what 1s gained by infringing restrictions, is property :
because otherwise there would be no completion of a
religious ceremony.

11. It should not be alleged that even what is obtained
by robbery and other nefarious means would be property.
For proprietary right in such instances is not recognised
by the world ; and it disagrees with received practice.

12. Thus, since property obtained by acceptance or any
other [sufficient] means is established to be temporal,
the acceptance of alms, as well as other [prescribed] modes

ANNOTATIONS.

maintainer of the right doctrine, that even what is gained by
infringing the rule, much more what is acquired by other means,
is property. BALAM-BHATTA.

Otherwise, that is, if a right of property in wealth, acquired even
by infringing the rule, be not admitted, then, since mo property
temporal because the restrictions concern the religious ceremony
and that, which is thus acquired, does so likewise, therefore the
means of living would be unattainable, since no temporal property
could exist, and consequently there could be no religious ceremony,
for there would be nobody to perform it. Subod’hini and Baram-
BHATTA.

11. It should not be alleged, that even what is obtained by robbery.]
If property be acknowledged in that which is acquired by infringing
the restriction, might it not be supposed, that even what is obtained
by robbery and other nefarious means, becomes property ? The
author obviates that objection. It does not become so. He removes
the inconsequence of the reason. For the employment of it as such
in sale and other transactions is not familiarly seen in practice.
BALaM-BHATTA.

12.  Thus since pyoperty obtained by acceptance, §c.] Property
being thus proved to be temporal, the author successively refuses
the several arguments before cited in support of the notion, that
it is not temporal, BarLAM-BHATTA.
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for a Brahmana, conquest and similar means for a Csha-
triya, husbandry and the like for a Vaisya, and service
and the rest for a Sudra, are propounded as restric-
tions intended for spiritual purposes ; and inheritance
and other modes are stated as means common to all. “An
owner is by inheritance, purchase, partition, seizure or
finding.”*

13 Unobstructed heritage is here denominated “in-
heritance.”  “Purchase” 1s well known. ¢ Partition’
intended heritage subject to obstruction. ¢ Occupation”
or seizure is the appropriation of water, grass, wood and
the like not previously appertaining to any other [person
as owner.}] “Finding” is the discovery of a hidden
treasure or the like. ‘If these reasons exist, the person
is owner.” If they take place, he becomes proprietor. ‘ For a
Brahmana, that wbich is obtained by acceptance or the
like is additional,” not common [to all the tribes]. « Addi-
tional,” is understood in the subsequent sentence : < for a
¢ Cshatriya, what is obtained by victory, or by amercement
‘or the like is peculiar.’ In the next sentence, “ additional
‘is again understood :” what is gained or earned by agri-
¢ culture, keeping of cattle, [traffic] and so forth, is for a
¢ Vaisya peculiar ; and so is, for a Sudra, that which is
‘ earned in the form of wages by obedience to the regenerate
‘and by similar means’ Thus likéwise, among the
various causes of property which are familiar to mankind,
whatever has been stated as peculiar to certain mixed

ANNOTATIONS.

Common to all.] Including even the mixed classes. Baram-
BrATTA.

13. If these reasons exist, the person is owner.] If such reasons
 are known to [exist,] the owner is known. Subod'hini and
BarauM-BrATTA.

Both commentaries read jnyateshu jnyayate swami, ¢ Such reasons
existing, an owner exists.” But copies of the text exhibit Jateshu
Jayate swami, ¢Such reasons being known, the owner is known.

Additional.] The meaning of the term is ¢ excellent.,’ Baram-
BaATTA.

* GAuTAMA, 10. 39, already cited in § 8. + BaLaM-BHATTA,
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classes in the direct or inverse order of the tribes (as the
driving of horses, which is the profession of the Sutas *
and so forth),is indicated by the word “ earned ” (nirvishta),
for all such acquisitions assume the form of wages or hire ;
and the noun (nervesa) is exhibited in the ¢ricandi+
as signifying wages.

14. Asfor the precept respecting the succession of
the widow and the daughters, &c.,} the declaration [of
the order of succession] even in that text is intended to
prevent mistake, although the right of property be a
matter familiar to the world, where many persons might
[but for that declaration] be supposed entitled to share
the heritage by reason of their affinity to the late owner.
The whole is therefore unexceptionable.

15. As for the remark that, if property were temporal, -
it could not be said “ my property has been taken away

ANNOTATIONS.

14. As for the precept respecting the succession.] The author
obviates an objection, that, if property be a worldly matter, the
import of the text here cited is inconsistent, as it provides by pre-
cept, that the widow and certain other persons shall inherit on the
owner’s demise. Subod’hini and BaLaM-BHATTA.

The declaration of the order of succession.] BaLAM-BHATTA
notices as a variation in the reading the words here supplied,
crama-smaranam, ¢ declaration’ of the order of succession, instead of
smaranam * declaration.’

15. As for the remark, that if property were temporal.] The
sense is this: in such a case, the proposition ¢ another’s property has
been taken by him’ is simply apprehended from the affirmation of
the complainant. But that is apprehension not proof. Accordingly,
if it be contradicted, a doubt arises respecting the cause of right.
Thus, if the complainant declares, ‘‘ my goods have been taken by
him,” and the defendant affirms the contrary, a doubt arises in the

]:According to a text of Usans, from which these words are
taken.

+ The dictionary of AMERA SINHA in three books (Candas).
The passage here cited occurs in the 3rd book of the Amera cosha.
Ch. 4, v. 217.

T Vide infra C. 2. Sect. 1, § L
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by him ;"* thatis not accurate, for a doubt respecting the
proprietary right does arise through a doubt concerning the
purchase, or other transaction, which is the cause of that
right.

g16. The purposs of the preceding disquisition is this.
A text expresses “ When Brahmanas have acquired wealth
by a blamable act, they are cleared by the abandonment
of it, with prayer and rigid austerity.”+ Now, if
property be deducible only from sacred ordinances,
that which has been obtained by accepting presents
from an improper person, or by other means which
are reprobated, would not be property, and consequently
would not be partible among sons. But if it be a worldly
matter, then even what is obtained by such means, is
property, and may be divided among heirs, and the
atonement above-mentioned regards the acquirer only :
but sons have the right by inheritance, and therefore no
blame attaches to them, since MENU declares “ There are
seven virtuous means of acquiring property, viz.,—inheri-
tance, &c.’f

17. Next, it is doubted whether property arise from
partition, or the division be of an existent right.

ANNOTATIONS.

minds of umpires whether the thing were justly seized by that man,
or were fairly obtained by purchase or title : and so, from a doubt
respecting a purchase or other cause of property, arises a doubt
concerning property which is the effect. Subod’hini.

16.  The purpose of the preceding disquisition ¢s this.] Admitting
property to be a worldly matter, still [its nature] seems to be an
unfit [subject of inquiry] under the head of inheritance, since it
matters not whether property be temporal or spiritual. Apprehend-

ing this objection, the author proceeds to explain the purpose of
the disquisition. Subod’hins.

*Vide § 8.
t The text is apparently referred to MENU by the commentator

BavaM-BHATTA : but it is not found in MENU’s institutes. A passage

of similar import does, however, ocour, Ch, 10, v, 111,
1 MErv, 10, 115,
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18. Of these [positions], that of property arising from
partition is right, since a man, to whom a son is born, is
enjoined to maintain a holy fire : for, were property vested by
birth alone, the estate would be common to the son as soon as
born, and the father would not be competent to maintain
a sacrificial fire and perform other religious duties which
are accomplished by the use of wealth,.

19. Likewise the prohibition of a division of that
which is obtained from the liberality of the father
previous to separation, would not be pertinent ; since no
partition of it can be supposed, for it has been given by
consent of all parties. But NAREDA does propound such a
prohibition : “ Excepting what is gained by valour, the
wealth of a wife, and what is acquired by science, which
are three sorts of property exempt from partition, and any
favour conferred by a father, ” *

ANNOTATIONS.

18. Is enjoined to maintain @ holy fire.] For it is ordained by a
passage of the Veda, that ‘“he who has a son born and who has
black [not grey] hair, should consecrate a holy fire :” and the
meaning of that passage is this: ¢ one who has issue (for the term
¢son implies issue in general,) and whose hair is [yet] black,
¢ or who is in the prime of life, that is, who is capable, one, in
¢ short, who is qualified, must perform the consecration and
maintenance of a holy fire” Does not this relate to the
consecration of sacrificial fires, not to the rise of property from
partition ?  Anticipating this objection, he adds “if property
were by birth)” &c. The meaning is this : ¢if property
‘arose from birth alone, a son would, even at the instant
¢of his birth, have ownership; and since goods are thence-
¢ forward in common, the father would not be competent to the
« consecration of sacrificial fires and other religious acts (as funeral
‘repasts, rites on the birth of children, and other indispensable
¢ ceremonies), which must be performed by the husband and wife, and
¢ which can only be accomplished by expenditure of wealth.” Subod’
kini and BALAM-BHATTA,

* NAREsDA, 13. 6.
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20. So the text concerning an affectionate gift ( What
has been given by an affectionate husband to his wife, she
may consume as she pleases when he is dead, or
may give it away, excepting immovable property’}) ;
would not be pertitent, if property were vested by
birth alone. Nor is it right to connect the words
“ excepting immovable property ” with the terms “ what
has been given” [in the text last cited ] ; for that would
be a forced construction by connection of disjointed terms.

21.  As for the text “ The father is master of the gems,
pearls and corals, and of all [other movable property ] :
but neither the father nor the grandfather is so of the

ANNOTATIONS.

20. The text *** would not be pertinent if property were vested
by birth.] For, if property were vested at the instant of birth, no
such gift could be made, since he would be incompetent even with
the consent of the child, and one cannot give away what is common
to others. Subod’hint and BALAM-BHATTA.

Nor s it right to connect, &c.] Is not the text, so far from being in
contradiction to the right by birth, actually founded on it ? for
the construction is this, ‘what has been given, excepting im-
¢ movable property, by an affectionate husband to his wife she
‘ may consume as she pleases when he is dead :’ thus, a right
of property by birth being true in regard to immovables, since
the gift of them is forbidden; and, by analogy, the same being
true of other goods, a gift of wealth other than immovables is
permitted by the provisicns of the law : why then should not this text
be propounded ? Apprehending that objuetion, he says, ¢ Nor is it
right to connect, &c.”” The construction stated would be requisite,
but it is not a proper one ; for the style would be involved, if the
construction connect disjoined terms, Subod’hins,

21. ds for the text ‘“ The father is master of the gems, &c.”]
Apprehending the objection, that, since a gift of immovables
through partial affection is forbidden by the fplain construction of

two other passages of law, birth and not partition is the cause of-
property, he obviates it. Subod’hin, :

t VIsHNU according to a subsequent quotation (§. 25.) B
NaReDA cited by JIMUTA-VALANA (L(‘l. 4. Se?:t. 1. §23.()§ %) But
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whole immovable estate ;”* and this other passage «“ By
favour of the father, clothes and ornaments are used,
but immovable property may not be consumed, even with
the father’s indulgence ;” 4 which passages forbid a gift
of immovable property through favour: they both relate
to immovables which have descended from the paternal
grandfather. When the grandfather dies, his effects
become the common property of the father and sons ; but
it appears from this text alone, that the gems, pearls
and other movables belong exclusively to-the father
while the immovable estate remains common.

22. Therefore property is not by birth, but by demise
of the owner, or by partition. Accordingly [since the

‘demise of the owner is a cause of property}], there is no

room for supposing, that a stranger could not be prevented
from taking the effects because the property was vacant
after the death of the father before partition. So like-
wise, in the case of an only son, the estate becomes the
property of the son by the father's decease; and does
not require partition.

23. To this the answeris: It has been shown, that
property is a matter of popular recognition; and the
right of sons and the rest, by birth, is most familiar to
the world, as cannot be denied: but the term partition
is generally understood to relate to effects belonging to
several owners, and does not relate to that which apper-
tains to another, nor to goods vacant or unowned. For
the text of GAUTAMA expresses “ Let ownership of wealth

"ANNOTATIONS.

23. “ Let ownership of wealth, &c.”] ¢ By birth alone the heir
may take the thing which is denominated ownership of wealth ag
the venerable teachers hold.” Subod’hini.

BaLaM-BHATTA notices a variation in the reading; artAa-swa-
mitwat, in the ablative case, instead of ar’ha-swamitwam, in the
nominative. That reading is found in the Dayatatwa ; and the
text is there explained in an entirely different sense. See JIMUTA-
vaHANA C. 1. § 19. :

* YAJNYAWALCYA cited by Jimura-vamana (C. 2. §. 22.) .
+ The name of the author is not given with any quotation of this

text.
1 Subod’hini and BaLaM-BHATTA.
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be taken by birth ; as the venerable teachers direct.” *

24.  Moreover the text above cited. “The father is mas-
ter of the gems, pearls, &c.” (§ 21) is pertinent on the sup-
position of a proprietary right vested by birth. Nor is it
right to affirm, that it relates to immovables which have
descended from the paternal grandfather: since the text
expresses “ neither the father, nor the grandfather.” This
maxim, that the grandfather’s own acquisition should not be
given away while a son or grandson is living, indicates a
proprietary interest by birth. As, according to the other
opinion, the precious stones, pearls, clothes, ornaments and
other effects, though inherited from the grandfather, belong
to the father under the special provisions of the law ; so,
according to our opinion, the father has power, under the
same text, to give away such effects, though acquired by
his father. There is no difference.

25. But the text of VISHNU (§20), which mentions a
gift of immovables bestowed through affection, must be
interpreted as relating to property acquired by the father
himself and given with the consent of his son and the rest :
for by the passages [above cited, as well as others not
quoted,tviz. ] “The father is master of the gems, pearls,
&c. (§ 21),” the fitness of any other but immovables for an
affectionate gift was certain.

26. As for the alleged disqualification for religious-
duties which are prescribed by the Veda, and which re-
quire for their accomplishment the use of wealth (§18),
sufficient power for such purposes is inferred from the
cogency of the precept [which enjoins their performance].

27. Therefore it is a settled point, that property in the
paternal or ancestral estate is by birth, [although } ] the
father have independent power in the disposal of effects

ANNOTATIONS.

27. “ No gift or sale should be made.”] The close of the passage
is read otherwise by RaGHUNANDANA : ¢ The dissipating of the
means of support is censured ;" oritti-lopo vigarhitah, instead of
na danan na cha vicrayah.

* Not found in GavTaMa’s institutes.
1 Bavam-BHaTTA, I BaraM-BHATTA.
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other than immovables, for indispensable acts of duty and
for purposes prescribed by text of law, as gifts through
affection, support of the family, relief from distress, and
so forth : but he is subject to the control of his sons and
the rest, in regard to the immovable estate, whether
acquired by himself or inherited from his father or other
predecessor ; since it is ordained, “ Though immovables or
bipeds have been acquired by a man himself, a gift or
sale of them should not be made without convening all
the sons. They, who are born, and they who are yet un-
begotten, and they who are still in the womb, require the
means of support, no gift or sale should, therefore, be
made.”*

28. An exception to it follows: “ Even a single indi-
vidual may conclude a donation, mortgage, or sale, of
immovable property, during a season of distress, for the
sake of the family, and especially for pious purposes.”t

29. The meaning of that text is this: while the sons
and grandsons are minors, and incapable of giving their
consent to a gift and the like; or while brothers are so
and continue unseparated ; even one person, who is
capable, may conclude a gift, hypothecation, or sale, of
immovable property, if a calamity affecting the whole
family require it, or the support of the family render it
necessary, or indispensable duties, such as the obsequies of
the father or the like, make it unavoidable.

30 The following passage “ Separated kinsmen, as
those who are unseparated, are equal in respect of immo-
vables ; for one has not power over the whole, to make a
gift, sale or mortgage;’ } must be thus interpreted :
“among unseparated kinsmen, the consent of all is
indispeusably requisite, because no one is fully empow-
ered to -make an alienation, since the estate is in
common :’ but, among separated kindred, the consent of
all tends to the facility of the transaction, by obviating
any future doubt, whether they be separate or united :
it is not required, on account of any want of sufficient
power, in the single owner ; and the transaction is con-
sequently valid even without the consent of separated
kinsmen.

* Vyasa as cited in other compilations.
1 VRIHASPATI cited in the Reinacara, &e.
1 VRriHASPATA cited in the Retnacara.
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31. 1Inthe text, which expresses that “Land passes
by six formalities ; by consent of townsmen, of kinsmen,
of neichbours, and of heirs, and by gift of gold and of
water,”* consent of townsmen is required for the pub-
licity of the transaction, since it is provided, that « Ac-
ceptance of a gift, especially of land, should be public :"+
but the .contract is not invalid without their consent.
The approbation of neighbours serves to obviate any
dispute concerning the boundary. The use of the consent
of kinsmen and of heirs has been explained.

32. By gift of gold and of water.] Since the sale of
immovables is forbidden (“In regard to the immov-
able estate, sale is not allowed ;” it may be mortgaged by
consent of parties interested ;”’}) and since donation is
praised (“ Both he who accepts land, and he who gives
it, are performers of a holy deed, and shall go to a
region of bliss ;”||) if a sale must be made, it should be
conducted, for the transfer of immovable property, in
the form of a gift, delivering with it gold and water
[to ratify the donation]. :

33. In respect of the right by birth, to the estate
paternal or ancestral, we shall mention a distinction under
a subsequent text. (Section 5 § 3.)

SECTION II

Partition equable or unequal—Four periods of parti-
tion.—Provision for wives.— Exclusion of
a son who has a competence.

1. At what time, by whom, and how, partition may
be made, will be next considered. Explaining those points
the author says, “ When the father makes a partition, let
“ him separate his sons [from himself] at his pleasure,
“ and either [dismiss] the eldest with the best share, or [if
“ he choose] all may be equal sharers.” ]

* The author of this passage is not named. + This passage also is
anonymous.

1 The origin of this quotation likewise has not been found.

It Brahme-viiverta-purana ’

9 YasNvawarcya, 2. 115,
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2. When a father wishes to make a partition, he may
at his pleasure, separate his children from himself, whether
one, two, or more sons.

3. No rule being suggested (for the will is unrestrained)
the author adds, by way of restriction, * he may separate
for this term is again understood) the eldest with the
best share,” the middlemost, with a middle share, and the
youngest with the worst share.

4. This distribution of best and other portions is pro-
pounded by MENU : “ The portion deducted for the eldest
is the twentieth part of the heritage, with the best of all
the chattels ; for the middlemost, half of that; for the
youngest, quarter of it.”” ¥

5. The term “either” (§1) is relative to the sub-
sequent alternative “or all may be equal sharers.” That
is, all, namely the eldest and the rest, should be made
partakers of equal portions.

6. This unequal distribution supposes property by
himself acquired. But, if the wealth descended to him
from his father, an unequal partition at his pleasure is not
proper : for equal ownership will be declared.

7. One period of partition is whén the father desires
separation, as expressed in the text “When the father
makes a partition.” (§ 1) Another period is while the
father lives, but is indifferent to wealth and disinclined to

ANNOTATIONS.

2. Separate his children.] Make them distinct and several by
giving to them shares of the inheritance. BaLraM-Bmarra.

7. One period of partition is when the father desires separation.]
There are four periods of partition. One is while the father lives,
if he desire partition. Another is, when the mother ceases to be
capable of bearing issue, and the father is not desirous of sexual
intercourse, and is indifferent to wealth; if his sons then require
partition, though he do not wish it. Again another period is, while
the mother is yet capable of bearing issue, and the father, though
not consenting to partition, is old, or addicted to vicious courses,
or afflicted with an incurable disease; if the sons then desire

* MENU, 9. 112, Vide infra. Sect. 3. § 3.



22 THE MITACSHARA CHAP. 1,

pleasure, and the mother is incapable of bearing more
sons ; at which time a partition is admissible, at the option
of sons, against the father’s wish : as is shown by NAREDA,
who premises partition subsequent to the demise of both
parents (“Let sons regularly divide the wealth when the
father is dead ;’*) and adds “ Or when the mother is past
child-bearing and the sisters are married, or when the
father's sensual passions are extinguished.”} Here the
words “let sons regularly divide the wealth” are under-
stood. GAUTAMA likewise, having said “After the demise
of the father, let sons share his estate ;”} states a second
period, “ Or when the mother is past child-bearing ;”|| and
a third, “ While the father lives, if he desire separation.”d]
So, while the mother is capable of bearing more issue, a
partition is admissible by the choice of the sons, though
the father be unwilling, if he be addicted to vice or afflicted
with a lasting disease. That SANC'HA declares : “Partition
of inheritance takes place without the father's wish, if he
be old, disturbed in intellect, or diseased.”§

ANNOTATIONS.
partition. The last period is, after the decease of the father Viswes-
WARA iz Madana- Parsjata.

There are four periods of partition in the case of wealth acquired
by the father. VIsweswagA in the Subodhint.

Four periods of partition among sons have been stated by the
author (VIINYANESWARA,) which are compendiously exhibited in a
twofold division by the contemplative saint (YAINYAWALCYA.
Here, three cases may occur under that of distribution during the
life of the father : viz. with, or without, his desire for separation:
the case of his not desiring it being also twofold ; viz., 1st, when
the mother has ceased to be capable of bearing children and the
father is disinclined to pleasure, &c. 2nd, when the mother is not
incapable of bearing issue, but the father is disqualified by vicious
habits or the like. Subod’kini.

The doctrine of the eastern writers [JIMUTA-VAHANA, &c.] who
maintain, that two periods only are admissible, the volition of the

* NaREDA, 13. 2.
+ NAREDA, 13. 3. | GauTaMa, 28. 1. || GAUTAMA, 28. 2.

9 GAuTAMA,28. 2.  § Cited as a passage of Haritain the Vyava-
hara mayucha. ‘
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8. Two sorts of partition at the pleasure of the father
have been stated ; namely, equal and unequal. The aunthor
adds a particular rule in the case of equal partition ; “If ke
make the allotments equal, his wives to whom no separate
property has been given by the hushand or the father-in-
law, must be rendered partakers of like portions.”*

9. When the father, by his own choice, makes all his
sons partakers of equal portions, his wives, to whom

ANNOTATIONS.

father and his demise, and not any third period ; + and that the
text, relative to the mother’s incapacity for bearing more issue,
regards the estate of the paternal grandfather or other ancestor ; is
refuted. BAraM-BHATTA.

‘We hol that while the father survives and is worthy of retaining
uncontrolled power, his will alone is the cause of partition. If he
be unworthy of such power, in consequence of degradation, or of
retirement from the world, or the like, the son’s will is likewise a
cause of partition. But, inthe case of his demise, the successor’s
own choice is of course the reason. By this mode, the periods are
three. Else there must be great confusion, in the uncertainty of
subject and accident, if many reasoms, as extinction of worldly
propensities, and so forth, must be established colleotively and
alternatively. Thus the mention of certain reasons in some texts,
and the omission of them in others, are suitable: for the extine-
tion of the temporal affections, and the other assigned reasons, in-
dicate the single circumstance of the father’s want of uncontrolled
power ; since it is easy to establish that single foundation of the texts.
Viramitrodaya.

When the father's passions are extinguished.] JIMUTA-VAHANA'S
reading of the passage is different: and there are other variations
of this text. See note on JiMUTA-vaAHANA Ch. 1. § 33.

Partition of inheritance takes place without the father’s wish.] A
text of a contrary import is cited from the same author, by JiMuTa-
VAHANA. See note on JIMUTA-VAHANA. Ch. 1. § 43.

9. The author subsequently directs half a share.] This and
the passage cited may be supposed to bear reference to a passage
which occurs near the close of the head of inheritance (Ch. 2, Sect.

* YaINYAwaLCYs, 2. 116, 1 See JIMUTA-vaHANA C. 1. § 44.
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peculiar property had not been given by their husband or
by their father-in-law, must be made participant of shares
equal to those sons. But, if separate property have been
given to a woman, the author subsequently directs half
a share to be allotted to her: “ Or if any had been given,
let him assign the half.”*

10. But, if he give the superior allotment to the eldest
son, and distribute similar unequal shares to the rest,
his wives do mnot take such portions, but receive
equal shares of the aggregate from which the son’s
deductions have been subtracted besides their own
appropriate deductions specified by APASTAMBA ; “ The
furniture in the house and her ornaments are the wife’s
[propertyl.” +

11. To the alternative before stated (§ 1) the author
propounds an exception; “ The separation of one, who is
“able to support himself and is not desirous of participa-
“ tion may be completed by giving him some  trifle. ” }

12. To one whois himself able to earn wealth, and who
is not desirous of sharing his father’s goods, anything
whatsoever, though not valuable, may be given, and the
separation or division may be thus completed by the father ;
so that the children, or other heirs, of that son, may have no
future claim of inheritance. '

13. The distribution of greater and less shares has been
shown (§1). To forbid, in such case, an unequal partition

ANNOTATIONS.
11. §34.): but the quotation is not exact, and the text relates to
a different subject.

10. The furniture in the house, &c.] The chairs, and the earthen
and stone utensils, and the ornaments, worn by her, are the wife’s
deducted allotment. HARADATTA| says the furniture, as well as
the car, is the father’s; and the ornaments are the wife’s. Baram-

BHATTA.
13. In any other mode.] The commentator BALAM-BHATTA
prefers another reading, ayat’hasastra ‘ not according to law’ instead

of anyat’ha* in any other mode.”

* Vide infra. C. 2. Sect. § 34.
+ Vide infra. Sect. 3. 11§ 6.
1 YAINYAWALCYA,

I The scholiast of GAUTAMA.
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made in any other mode than that which renders the
distribution uneven by means of deductions, such as are
directed by the law, the author adds “ A legal distribu-
tion, made by the father among sons separated with greater
or less shares, is pronounced valid.” *

14. When the distribution of more or less among sons
separated by an unequal partition is legal, or such as
ordained by the law; then that division, made by the
father, is completely made, and cannot be afterwards set
aside: as is declared by MENU and the rest. Else it
fails, though made by the father. Such is the meaning ;
and in like manner, NAREDA declares “ A father, who is
afflicted with disease, or influenced by wrath, or whose
mind is engrossed by a beloved object, or who acts other-
wise than the law permits, has no power in the distribu-
tion of the estate.”’{

SECTION IIL

Partition afier the Father’s decease.

1. The author next propounds another period of
partition, other persons as making it, and a rule respecting
the mode. “Let sons divide equally both the effects
and the debts after (the demise of) their two parents.” }

2. After their two parents] After the demise of the
father and mother : here the period of the distribution is
shown. The sons.] The persons, who make the distribu-
tion, are thus indicated. Equably.] A rule respecting the
mode is by this declared in equal shares only, should they
divide the effects and debts.

3. But MENU, having premised “ partition after
the death of the father and the mother,” || and baving
declared “ The eldest brother may take the patrimony
entire, and the rest may live under him as under their
father,” €] has exhibited a distribution with deductions,
among brethren separating after the death of their father
and mother : ““ The portion deducted for the eldest is the

* The scholiast of GAoTAMA. + NAREDa, 13, 16.
I Yasnyawarcya, 2, 118, || MExv, 9 104, 9 MExU, 9, 105,
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twentieth part of the heritage with the best of all the
chattels ; for the middlemost, half of that ; for the young-
est, a quarter of it.”* The twentieth part of the whole
amount of the property (to be divided, + ) and the best of
all the chattels, must be given (by way of deduction }) to
the eldest ; half of that, or a fortieth part, and a middling
chattel, should be allotted to the middlemost ; and a quarter
of it, or the eightieth part with the worst chattel, to the
youngest. He has also directed an unequal partition, but
without deductions, among brethren separating after their
parents’ decease ; allotting two shares to the eldest, one
and a half to the next born, and one a piece to the
younger brothers: “ If a deduction be thus made, let
equal shares of the residue be allotted : but, if there be no
deduction, the shares must be distributed in this manner;
let the eldest have double share, and the next born a
share and a half, and the younger sons each a share : thus
is the law settled.” || The anthor himself €] has sanctioned
an unequal distribution when a division is made during
the father’s life time. (“ Let him either dismiss the eldest
with the best share, &c.”§) Hence an unequal partition
is admissible in every period. How then is a restriction
introduced, requiring that sons should divide only equal
shares ?

4. The question is thus answered: True, this unequal
partition is found in the sacred ordinances; but it
must not be practised, because it is abhorred by the
world ; since that is forbidden by the maxim “Practise
not that which is legal, but is abhorred by the world,

for ** ] it secures not celestial bliss :” 4} as the practice
[of offering bulls] is shunned, on account of popular preju-
dice notwithstanding the injunction “ Offer to a venerable
priest a bull or a large goat ;”{} and as the slaying of a cow

* Menvy, 9, 112, + BALAM-BHATTA. 1 Ibid. || MEND, 9,
116—117.

€ YasNnvawarcya. § Vide Sect. 2, § 1,

%% Subod’hini and BALAM-BHATTA.

+ A passage of YaINYAWAICYA, according to the quotation of
Mi1TrA Misea in the Viramitrodeya : but aseribed to MENU in
BarLaM-BHATTA’S commentary. It has not, however, been found
either in MENU’s or in YAINYAWALCYA’S institutes.

11 This also is a passage of YAIJNYAWALCYA, according to MITRA
Misra’s quotation ; but has not been found in the institutes of
that author. .
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is for the same reason disused, notwithstanding the precept
« Slay a barren cow as a victim consecrated to MITRA and
VARUNA.” *

5. It is expressly declared, “ As the duty of an appoint-
ment [to raise up seed to another,] and as the slaying of
a cow for a victim, are disused, so 1s partition with deduc-
tions [in favor of elder brothers].” +

6. APASTAMBA also, baving delivered his own opinion,
“ A father, making a partition in his life time, should
distribute the heritage equally among his sons ;” and
having stated, as the doctrine of some, the eldest’s
succession to the whole estate (*“ Some hold, that the
eldest is heir ;’) and having exhibited, as the notion of
others, a distribution with deductions (“ In some countries,
the gold, the black kine, and the black produce of the
earth, belong to the eldest son ; the car appertains to the
father ; and the furniture in the house and her ornaments

ANNOTATIONS.

4. As the slaying of a cow 1s for the same reason disused.] This
is a very remarkable admission of the former prevalence of a practice,
which is now held in the greatest abhorrence.

5. Theduty of an appoiniment.] So the term (niyoga-d’herma
is here interpreted by the author of the Viramitrodaya. But it is
explained in the Subod’kini, as intending the injunction of an
observance, such as the offering of a bull, &e.

6. Insome countries the gold, d:c.] The sense of the textis this; In
certain countries, the gold, the black kine,the black produce of
earth, as Masha { and other dark-coloured grain, or as black iron,
(for so some interpret the word) appertain to the eldest son ; the car
and the furniture in the house, or utensils, such as stools and the like
belong to the father ; || the jewels worn by her are the wife’s, as well
as property which she has received from the father and other kinsmen,
Such respectively are the portions of the eldest son, of the father, and
of his wife. Subod’hini and HARaDATTA cited by BaraM-BHATTA.

* A passage of the Veda, as the preceding one is of the
Smriti, according to the remark of the Subod’hini and BALAM-BHATTA.

t+ Smriti-sangraha as cited in the Viramitrodaya.,

1 Phaseolus radiatus.

|| See a different interpretation. See. 2, § 10,
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are the wife’s ;* as also the property [recei®® by her]
from kinsmen : so some maintain ;’) has expressly for-
bidden it as contrary to the law ; and has himself explained
its inconsistency with the sacred codes : “ It is recorded in
scripture, without distinction, that MENU distributed his
heritage among his sons.t

7. Therefore unequal partition, though noticed in
codes of law, should- not be practised, since it is disapproved
by the world and is contrary to scripture. For this reason
a restriction is ordained, that brethren should divide
only in equal shares.

8. It has been declared, that sons may part the effects
after the death of their father and mother. The author
states an exception in regard to the mother's separate
property ; “ The daughters share the residue of their
mother’s property, after payment of her debts.”}

9. Let the daughters divide their mother’s effects
remainiag over and above the debts; that is, the residue
after the discharge of the debts contracted by the mother.
Hence, the purport of the preceding part of the text is,
that sons may divide their mother’s effects, which are
equal to her debts or less than their amount.

10. The meaning is this: A debt, incurred by the
mother, must be discharged by her sons, not by her
daughters'; but her daughters shall take her property
remaining above her debts ; and this is fit ; for by the

ANNOTATIONS.

Among his sons.] BALAM-BHATTA reads putrena * son” in the
singular ; but all copies of the Mitacshura and Subod’hini, which
have been collated, a exhibit the term inthe plural (putrebhyah
“gon’s” ; and so does the Viramitrodaya, quoting this passage from
the Mitacshara. '

8. Sons may divide their mother's efffects, which are equal to her
debls or less.] They may take the goods and must pay the debts,
BALAM-BHATTA.

* Vide supra. Sect 2, § 10. ‘

+ A passage of the Zuittiriya Veda, ocited by ArasTaMBa ; as
here remarked by BALAM-BAATTA,

1 Yasnvawarcra, 2, 118,
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maxim “ A male child is procreated if the seed predo-
minate, but a female if the woman contribute most to
the feetus ;” the woman’s property goes to her daughters;
beeause portions of her abound in her female children ;
and the father’s estate goes to his sons, because portions
of him abound in his male children.

11. On the subject [of daughters*] a special rule is
propounded by GAUTAMA: “A woman’s property goes
to her daughters, unmarried, or unprovided.” + His
meaning is this: if there be competition of married
and unmarried daughters, the woman’s separate property
belongs to such of them as are unmarried ; or, among
the married, if there be competition of endowed and
unendowed daughters, it belongs exclusively to such as are
unendowed : and this term signifies ¢ destitute of wealth.’

12. In answer to the question, who takes the residue
of the mother's goods, after payment of her debts, if
there be no daughter? the author adds “And the issue
succeeds in their default.”}

13. On failure of daughters, that is, if there be none,
the son, or other male offspring, shall take the goods.

This, which was right under the first part of the text
(““ Let sons divide equally both the effects and the debts ;”||)
is here expressly declared for the sake of greater per-
spicuity.

SECTION 1IV.

Effects not liable to Partition. :

1. The author explains what may not be divided
“ Whatever else is acquired by the coparcener himself,

ANNOTATIONS.
11. Unmarried or unprovided.] The text is explained otherwise
by JimuTa-vaHANA (C. 4. Sect. 2. § 13 and 23.)
Married and unmarried] Married signifies espoused ; unmarried,
maiden. Subod’hin.
Endowed and unendowed. ] Endowed signifies supplied with
wealth ; unendowed, unfurnished with property. BALAM-BHATTA.

* BALAM-BHATTA. .
+ GAUTAMA 28, 22. 1 YAINTAWALCYA, 2, 118, || Vide § 1.
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“without detriment to the father’s estate, as a present
“from a friend, or a gift at nuptials, does not appertain
“to the co-heirs. Nor shall he, who recovers hereditary
“ property, which had been taken away, give it up to the
“ parceners : nor what has been gained by science.”™®,

2. That, which had been acquired by the coparcener
himself without any detriment to the goods of his
father or mother ; or which has been received by him
from a friend, or obtained by marriage, shall not appertain
to the co-heirs or brethren. Any property, which had
descended in succession from ancestors, and had been seized
by others, and remained unrecovered by the father and
the rest through inability or for any other cause, he, among
the sons, who recovers it with the acquiescence of the rest,
shall not give up to the brethren or other co-heirs : the
person recovering it shall take such property.

3. If it be land, he takes the fourth part, and the
remainder is equally shared among all the brethren. So,
SANC'HA ordains “ Land [inherited| in regular succession,
but which had been formerly lost and which a single
[heir] shall recover solely by his own labour, the rest may
divide according to their due allotments, having first given
him a fourth part.”

4. In regular succession.] Here the word “inherited”
must be understood.

5. He need not give up to the co-heirs, what has been
gained by him, through science, by reading the scriptures
or by expounding their meaning : the acquirer shall retain
such gains.

6. Here the phrase “anything acquired by himself,
without detriment to the father's estate ” must be every-
where understood : and it is thus connected with each

ANNOTATIONS.

4. Inherited must be uuderstood.] The author supplies the de-
ficiency in the text cited by him. The words “in sucession” are in
the text; ¢ inherited” must be understood to complete the sense.
Subod’hin?.

6. Any thing acquired by himself.] Here, according to BarLam-
BHATTA’S remark, either a different reading is proposed (cinchit for

* YAINYAWALCYS, 2, 119—])29.



SECT. 1V. ON INHERITANCE. 3.

member of the sentence; what is obtained from a friend,
without detriment to the paternal estate ; what is received
in marriage without waste of the patrimony ; what is
redeemed, of the hereditary estate, without expenditure
of ancestral property; what is gained by science, without
use of the father’s goods. Consequently, what is obtained
from a friend, as the return of any obligation conferred at
the charge of the patrimony ; what is received at a
marriage concluded in the form termed Asura or the
like ; what is recovered, of the hereditary estate, by the
expenditure of the father’s goods; what is earned by
science acquired at the expense of ancestral wealth ; all
that must be shared with the whole of the brethren and
with the father.

7. Thus, since the phrase without detriment to
the father's estate” is in every place understood ; what
is obtained by simple acceptance, without waste of the
patrimony, is liable to partition. But, if that were not
understood with every member' of the text, presents
from a friend, a dowry received at a marriage, and other
particular acquisitions, need not have heen specified.

ANNOTATIONS.

anyat,) or an interpretation of the words of the text, “whatever
else (anyat)” being explained by (cinchit) ¢ any thing’

It is connected with every other member of the sentence.] More is
implied : for the same phrase is understood in every instance, stated
in other codes, of acquisitions exempt from partition. Subod’hini.

In the form termed Asura.] For, at such a marriage, wealth is
received from the bridegroom by the father or kinsmen of the bride.
See MENT, 3. 31.

7. Thus since the phrase, &c.] A different reading is noticed by
BArLaM-BHATTA “‘ Not thus;” na tat’hs instead of ““Thus” tat’ha.
It is taken as a distinct sentence ; and is explained as intimating,
that, on the other hand, amicable gifts and the like, acquired with-
out detriment to the patrimony, are not liable to partition. Accord-
ing to this reading and interpretation, that short sentence belongs
to the preceding paragraph.

In the following sentence there seems to be another difference of
reading, in the phrase ¢ without waste (or with waste) of the patri-
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8. But, it is alleged, the enumeration of amicable
gifts and similar acquisitions is pertinent, as showing,
that such gains are exempt from partition, though
obtained at the expense of the patrimony. Were it so, this
would be inconsistent with the received practice of
unerring person, and would contradict a passage of NAREDA :
“He, who maintains the family of a brother studying
science, shall take, be he ever so ignorant, a share of the
wealth, gained by science.”* Moreover the definition of
wealth, not participable, which is gained by learning, is so
propounded by CATYAYANA: *“ Wealth; gained through
science which was acquired from a stranger while receiv-
ing a foreign maintenance, is termed acquisition through
learning.”

ANNOTATIONS.

mony.” But the reading, which is countenanced by the exposition
given in the Subod’hini, has been preferred.

Since the phrase “ without detriment to the father's estate.”’]
Since that portion of the text is applicable to gifts and other acqui-
sitions which are specified as exempt from partition, therefore, as
those acquisitions made at the charge of the patrimony are liable
to be shared, so any thing obtained by mere acceptance, not being
included among such acquisitions, must be subject to partition,
though procured without use of the paternal goods. Subod’hini.

8. As showing that such gains are exempt from partition.] A
difference in the reading of this passage, bhajyatwat (in the ablative
case) instead bkajyatwaya (in the dative), is mentioned by Baram-
BHATTA ; but he makes no difference in the interpretation.

Would contradict a passage of Nareda.] Since the support of the
family is there stated as a reason for partaking of the property, the
right of participation in the gains of science is founded on a special
cause ; and is not a natural consequence of relation as a brother :
and the gains of science are not naturally liable to partition, and are
therefore mentioned as excepted from distribution.

* Nageps, 13, 10.
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9. Thus, if the phrase ¢ without detriment to the
father’s estate,” be taken as a separate sentence, anything
obtained by mere acceptance would be exempt from
partition, contrary to established practice.

10. This [condition, that the acquisition be without
detriment to the patrimony,¥] is made evident by MENU :
“ What a brother has acquired by his labour, without
using the patrimony, he need not give up to the co-heirs;
nor what has been gained by science.”+

11. By labour] by science, war, or the like.

12. Is it not wunnecessary to declare, that effects
obtained as presents from friends, and other similar
acquisitions made without using the patrimony, are exempt
from partition : since there was no ground for supposing
a partition of them? That what is acquired, belongs to
the acquirer, and to no other person, is well known : but
a denial implies the possible supposition of the contrary.

13. Here a certain writer thus states grounds for
supposing a partition. By interpreting the text, “ After
the death of the father, if the eldest brother acquire any
wealth, a share of that belongs to the younger brothers ;
provided they have duly cultivated science ;”} in this
manner, ‘if the eldest, youngest or middlemost, acquire
property before or after the death of the father, a share
shall accrue to the rest, whether younger or elder ;' grounds
do exist for supposing friendly presents and the like to be
liable to partition, whether or not the father be living:
that is accordingly denied.

14. The argument is erroneous: since there is not here
a denial of what might be supposed ; but the text is a
recital of that which was demonstratively true: for most
texts, cited under this head, are mere recitals of that
which is notorious to the world.

15. Or you may be satisfied with considering it as
an exception to what is suggested by another passage,
« All the brethren shall be equal sharers of that which
is acquired by them in concert:” || and it is therefore

* Subod’ hint.

+ MEenNy, 9, 208. The close of this passage is read differently by
CULLUCABHATTA, JIMUTA-VAILANA, &C. See JiMUTA-vAuANA. Ch. 9,
Sect. 1, § 3.

i MENU, 9. 204,

|| VRIEASPATI cited in the Retnacara.
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a mere error to deduce the suggestion from an indefi-
nite import of the word  eldest” in the text before
cited (§13 ). That -passage must be interpreted as an
exception to the general doctrine, deduced from texts con-
cerning friendly gifts and the rest, that they are exempt
from partition, both before the father's death and after his
demise,

16. Other things exempt from partition, have been
enumerated by MENU: “ Clothes, vehicles, orpaments,
prepared food, women, sacrifices, and pious acts, as well
as the* common way, are declared not liable to distribu-
tion. ”

17. Clothes, which have been worn, must not be
divided. What is used by each person, belongs exclu-
sively to him ; and what had been worn by the father,
must be given by brethren parting after the father's
decease, to the person who partakes of food at his obse-
‘quies : as directed by VRIHASPATI: “ The clothes and
ornaments, the bed and similar furniture, appertaining to
the father, as well as his vehicle and the like, should be
given, after perfuming them with fragrant drugs and
wreaths of flowers, to the person who partakes of the funeral
repast” But new clothes are subject to distribution.

18. Vehicles] The carriages, as horses, litters or the
like. Here also, that, on which each person rides, belongs
exclusively to him. But the father’s must be disposed
of as directed in regard to his clothes. If the horses or
the like be numerous, they must be distributed among
co-heirs who live by the sale of them. If they cannot be
divided, the number being unequal, they belong to the
eldest brother: as ordained by MENU ; “ Let them never
divide a single goat or sheep, or a single beast with

ANNOTATIONS.

18. The number being unequal.] JInequality here signifies
insufficiency for shares; not imparity of number. And this is fit.
Suppose three horses, and three sons : since the number is adequate
to the allotment of shares, the horses may be divided. Suppose four
horses and either three or five sons : since the horses do not answer
to the number of coheirs, and cannot be distributed into shares in

* Menv, 9. 219,
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uncloven hoofs : a single goat or sheep belongs to the first
born.” *

19. The ornaments worn by each person are exclu-
sively his. But what has not been used, is common and
liable to partition. “ Such ornaments, as are worn by
women during the life of their husband, the heirs of the
husband shall not divide among themselves : they, who
do so, are degraded from their tribe.” + It appears from
the condition here specified (“such ornaments as are
worn, ” ) that those, which are not worn, may be divided.

20. Prepared food, as boiled rice, sweet cakes and the
like, must be similarly exempted from partition. Such
food is to be consumed according to circumstances.

21. Water, or a reservoir of it, as a well or the like,
being unequal [to the allotment of shares] must not be
distributed by means of the value ; but is to be used [by
the co-heirs] by turns.

22. The women or female slaves, heing unequal [in
number, to the shares,] must not be divided by the value,
but should be employed in labour [for the co-heirs] alter-
nately. But women (adualteresses or others) kept in con-
cubinage by the father, must not be shared by the sons,
though equal in number : for the text of GAUTAMA for-
bids it. “ No partition is allowed in the case of women
connected [with the father or with one of the co-heirs]. ” }

23. The term yogacshema is a conjunctive compound
resolvable into yoga and cshema. By the word yoga is
signified a cause of obtainiug something not already

ANNOTATIONS,

their kind, and since a distribution by means of the value is for-
bidden, and the cattle is directed to be given to the eldest brother,
the horses may be divided so far as they are adequate to the shares,
and the surplus shall be given to the eldest. Throughout this title,
imparity must be 8o understood. Subod’hin:.

21. Being unequal.] 1t is thus hinted, that, if the number be
adequate, partition takes place. BALAM-BHATTA.

22. ¢ Women connected.”] Enjoyed, or kept in concubinage.
Subod’hini.

* Menv, 9, 119.  + MENU, 9, 200,  { GauTAMa, 28, 45,
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obtained : that is, a sacrificial act to be performed with fire,
consecrated according to the Veda and the law. By the
term cshema is denoted an auspicious act which becomes
the means of conservation of what has been obtained :
such as the making of a pool or a garden, or the giving
of alms elsewhere than at the altar. Both these, though
appertaining to the father, or though accomplished at the
charge of the patrimony, are indivisible ; as LAUGACSHI
declares. “ The learned bave named a conservatory act
csheema, and a sacrificial one %oga ; both are pronounced
indivisible : and so are the bed and the chair.”

24. Some hold, that by the compound term yogacshema,
those who effect sacrificial and conservatory acts (yoga .
and cshema), are intended, as the king’s counsellors, the
stipendiary priests, and the rest. Others say, weapons,
cowtails, parasols, shoes and similar things, are meant.

25. The common way, or road of ingress and egress to
and from the house, garden, or the like, is also indivisible.

26. The exclusion of land from partition, as stated by
UsANAs, (“Sacrificial gains, land, written documents, pre-
pared food, water, and women, are indivisible among
kinsmen even to the thousandth degree ;”) bears reference
to sons of a Bralmana by women of the military and
other inferior tribes: for it is ordained [by VRIHASPATI :]
“Land, obtained by acceptance of donation, must not be
given to the son of a Cshatriya or other wife of inferior
tribe : even though his father give it to him, the son of
the Brahmani may resume it, when his father is dead. ”” *

27. Sacrificial gains] acquired by officiating at religious
ceremonies.

28. What is obtained through the father’s favour, will
be subsequently declared exempt from partition.} The

ANNOTATIONS.
Female slaves, being taken for enjoyment by any one of the brethren
or co-heirs, belong exclusively fo him. HARADATTA on GAUTAMA.
24. Some hold.] The interpretation, given by MED’ ATIT’HI and
the Calpatary, is stated. BALAM-BHATTA.

* This is a passage of VRIBASPATI, according to the remark of
Barau-BHATTA ; and it is cited as such by JimuTa-vAHANA, C. 9.

19.
t Bect. 6, § 13—16.
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supposition, that anything, acquired by transgressing restric-
tions regarding the mode of acquisition, is indivisible, has
been already refuted. *

29. It 1s settled, that whatever is acquired at the
charge of the patrimony, is subject to partition. But the
acquirer shall, in such a case, have a double share, by the
text of VASISHT'HA. “He, among them, who has made
an acquisition, may take a double portion of it.” +

30. The author propounds an exception to that maxim,
“ But, if the common stock be improved, an equal division
is ordained. ”

31. Among unseparated brethren, if the common stock
be improved or augmented by any one of them, through
agriculture, commerce or similar means, an equal dls!sribu-
tion nevertheless takes place ; and a double share is not
allotted to the acquirer.

SECTION V.

Equal rights of Father and son in Dproperty ancestral,

1. The distribution of the paternal estate among sons
bas been shown ; the author next propounds a special rule
concerning the division of the grandfather’s effects by grand-

sons. “ Among grandsons by different fathers, the allot-
ment of shares is according to the fathers, ” I

ANNOTATIONS,

29. He, among them.] Among the brethren. Subod’ hin,

1. Grandsons by different Sathers.] Children of distinet fathers ;
meaning sons of brothers. Another reading also occurs: pramita
poitricanam, ¢ whose fathe rs are deceased,” instead of aneca-poitri-
canam whose fathers are different.” Subod’hin,

BALAM-BHATTA notices another variation of the reading, but with

disapprobation ; aneca-pitryacanam. It intends the same meaning,
though inaccurately expressed.

*8ect. 1. § 16. + Vasisur'ma, 17, 42, 1 Yasnvawarcya, 2, 121,
|| YAINYAWALCYA, 2. 121,
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2. Although grandsons have by brith a right in the
grandfather’s estate, equally with sons : still the distribu-
tion of the grandfather’s property must be adjusted through
their father, and not with reference to themselves. The
meaning here expressed is this: if unseparated brothers
die leaving male issue ; and the number of sons be unequal,
one having two sons, another three, and a third four ; the
two receive a single share in right of their father, the other
three take one share appertaining to their father, and the
remaining four similarly obtain one share due to their
father. So, if some of the sons be living and some have
died leaving male issue; the same method should be
observed : the surviving sons take their own allotments,
and the sons of their deceased brothers receive the shares
of their own fathers respectively. Such is the adjustment
prescribed by the text.

3. 1f the father be alive, and separate from the
grandfather, or if he have no brothers, a partition of
the grandfather’s estate with the grandson would not
take place ; since it has been directed, that shares shall
be allotted in right of the father, if he be deceased : or,
admitting partition to take place, it would be made
according to the pleasure of the father, like a distribution
of his own acquisitions ; to obviate this doubt the author
says ; “For the ownership of father and son is the same

ANNOTATIONS.

3. If he be deceased.] A variation in the reading and punotua-
tion of the passage is moticed by BALAM-BHATTA: vibhago w'asti
dhriyamane ; apitari pitrito bhaga-calpanetyuctatwat, (instead of
vibhago w'asti ;: ad’hriyamane pitars pitrito, &c.) ¢ partition would
not take place, if he be living, since it is directed that shares shall
be allotted in right of the father, if he be deceased.”

To obviate this doubt the author says.] If the father be alive
and separated from his own father, or if, being an only son with no
brothers to participate with him, he be alive and not separated
from his own father ; then, since in the first mentioned case he is
separate, no participation of the grandson’s own father, in the
grandfather’s estate, can be supposed, and therefore as well as
beeause he is surviving, the grandson cannot be supposed entitled
tu share the grandfather’s property, since the intermediate person
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in land, which was acquired by the grandfather, or in a
corrody, or in chattels [which belonged to him. ” ] *

4. Land] arice field or other ground. A corrody]
So many leaves receivable from a plantation of betle
pepper, or so many nuts from an orchard of areca.
Chattels] gold, silver, or other movables.

5. In such property, which was acquired by the
paternal grandfather, through acceptance of gifts, or by
conquest or other means [as commerce, agriculture, or
service, + ] the ownership of father and son is notorious :
and therefore partition does take place. For, or because,
the right is equal, or alike, therefore partition is not
restricted to be made by the father’s choice ; nor has he
a double share.

6. Hence also it is ordained by the preceding text,
that “the allotment of shares shall be according to the
fathers,” (§ 1.) although the right be equal.

,  The first text “ when the father makes a partition,
&c.” (Sect. 2 § 1.) relates to property acquired by the

ANNOTATIONS.

obstructs his title : and, in the second case, although the grandson’s
own father have pretensions to the property, since he is not separated,
still the participation of the grandson in his grandfather’s estate
cannot be supposed, for his own father is living : hence no partition
of the grandfather’s effects, with the grandson whose father is
living, can take place in any oiroumstances. Or, admitting that
such partition may be made, because he has a right by birth ; still,
as the father's superiority is apparent, (since a distribution by
allotment to him is directed, when he is deceased ; and that is more
assuredly requisite, if he be living ;) it follows, that partition
takes place by the father’s choice and that a double share belongs
to him. Subod’hini.

For the ownership of father and son.] The Calpataru and
APARAROA read ¢ The ownership of both father and son ” instead of
¢¢ For the ownership of father and son :” chobkayoh instead of
chaivg hi.

4. DBetle pepper.] Piper betle. LINN. Betle-leaf.

Areca. Areca Faufel. GoEert. Betle-nut.

* YAINYAWALCYA, 2. 122. {1 BALAM-BHATTA.
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father himself. So does that which ordains a double
share : “Let the father, making a partition, reserve two
shares for himself,”* The dependence of sons, as affirmed
in the following passage, “ While both parents live, the
control remains, even though they have arrived at old
age ;” + must relate to effects acquired by the father
or mother. This other passage, “They have not power
over it (the paternal estate) while their parents live” ; #
must also be referred to the same subject.

8. Thus, while the mother is capable of bearing more
sons and the father retains his worldly affections and does
not desire partition, a distribution of the grandfather’s
estate does nevertheless take place by the will of the son.

9. So likewise, the grandson has a right of prohibition,
if his unseparated father is making a donation, or a sale,
of effects inherited from the grandfather: but he has no
right of interference, if the effects were acquired by the
father. On the contrary, he must acquiesce, because he
is dependant.

10. Consequently the difference is this: although he
have a right by birth in his father’s and his grandfather’s
property ; still, since, he is dependant on his father
in regard to the paternal estate and since the father has a
predominant interest as it was acquired by himself, the
son must acquiesce in the father’s disposal of his own
acquired property : but, since both have indiscriminately
a right in the grandfather’s estate, the son has a power of
interdiction [if the father be dissipating the property.||]

11. MENU likewise shows, that the father, however
reluctant, must divide with his sons, at their pleasure, the
effects acquired by the paternal grandfathers; declaring,
as be does (“If the father recover paternal wealth,
not recovered by his co-heirs, he shall not, unless willing,
share it with his sons; for in fact it was acquired by
him :”)q[ that, if the father recover property, which had
been acquired by an ancestor, and taken away by a stanger,
but not redeemed by the grandfather, he need not himself

* NAREDA, 13. 12.

+ The remainder of this passage has not been found; nor is the
text cited in other compilations. BALAM-BHATTA ascribes it to
MENU ; but it is not found in his institutes.

T MEeNvU, 9. 204.

|| Subod’hinz.

€ MgNv, 9, 209.
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share it, against his inclination, with his sons; any more
than he need give up his own acquisitions.

SECTION VL

Rights of a posthumous son and of one born after the

partition.

1. How shall a share be allotted to a son born sub-
sequently to a partition of the estate? The author replies
“ When the sons have been separated, one who is [ after-
“ wards ] born of a woman equal in class, shares the distri-
“ bution.” *

2. The sons being separated from their father, one, who
shall be afterwards born of a wife equal in class, shall
share the distribution. What is distributed, is distribution,
meaning the allotments of the father and mother: he
shares that ; in other words, he obtains after [ the demise
of +] parents, both their portions: his mother’s portion,
however, only if there be' no daughter ; for it is declared
that “ Daughters share the residue of “the mother’s pro-
perty, after payment of her debts.” §

3. But a son by a woman of a different tribe, receives
merely his own proper share, from his father’s estate
with the whole of his mother’s property, if there be no
daughter. || ]

ANNOTATIONS.

2. If there be no daughter.] But, if there be a daughter, the son
docs not take his mother’s portion, Subod’hini.

3. His own proper share.] Sce Section 8.

From his father's estate.] BALAM-BHATTA here notices a different
reading ; pitryam in the accusative, for pitriyat in the ablative, and
afterwards, matrican * maternal ” for matuk ¢ his mothers.” The
sense is not materially affected by these variations.

* YaINTAWALCYA, 2.123. t BaLLaM-BraTTA.
1 YasNyawarcva, 2 118, Vide supra, Scet. 3. .§ 8. || Swbvd hind.
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4. The same rule is propounded by MENU: “ A son,
born after a division, shall alone take the parental wealth.” *
The term parental ( pitryam ) must be here interpreted-
“ appertaining to both father and mother:” for it is ordained
that “A son, born before partition, has no claim on the
wealth of his parents ; nor one, begotten after it, on that
of his brother. ” +

5. The meaning of the text is this : one, born pre-
viously to the distribution of the estate, has no property
in the share allotted to his father and mother who are
separated [ from their elder children }]; nor is one, born
of parents separated [from their children }, a proprietor
-of his brother’s allotment. -

6. Thus, whatever has been acquired by the father
in the pericd subsequent to partition, belongs entirely
to the son born after separation. For it is so ordained:
“ All the wealth, which is acquired by the father himself,
who has mcle a partition with his sons, goes to the son
begotten by Lim after the partition: those, born before
it, are declared to have no right.” ||

7. But ‘the son, born subsequently to the separation,
must, after the death of his father, share the goods with
those who re-united themselves with the father after the
partition : as directed by MENU ; “ Or he shall participate
with such of the brethren, as are re-united with the

father.” €]

ANNOTATIONS.

4. On the wealth of his parents.] This passage, being read
differently by Jimura-vamana (Ch. 7. § 5), who writes pitrye
¢ parental of paternal ” instead of pitroh ¢ of both parents,” is not
less ambiguous according to the reading, than the text cited from
MEexNv.

5. In the share.] BALAM-BHATTA censures another reading,
vibhage ““in the division,” for bAhage ¢ in the share.”

* Mewu, 9, 216. 1+ ViinaspaTr. 1 BALAM-BHATTA.
|| Veraasears. Sce JIMUTA-vaHANA, Ch, 7, § 6,
§ Menu, 9. 216,
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8. When brethren have made a partition subsequently
to their father's demise, how shall a share be allotted to a
son born afterwards? The author replies “ His allotment
“must absolutely be made, out of the visible estate * cor-
rected for income and expenditure. ” *

9. A share allotted for one who is born after a separa-
tion of the brethren, which took place subsequently to
the death of the father, at a time when the mother’s
pregnancy was not manifest is “his allotment.” But
whence shall it be taken ? The author replies, “ from the
visible estate” received by the brethren, “corrected for
income and expenditure.” Income is the daily, monthly
or annual produce. Liquidation of debts contracted by
the father, is expenditure. OQut of the amount of pro-
perty corrected by allowing for both income and expendi-
ture, a share should be taken and allotted to the
[posthumous son.]

10. The meaning here expressed is this: Including
in the several shares the income thence arisen, and

ANNOTATIONS.

8. Absolutely.] The particle va is here employed affirmatively.
The meaning is, that an allotment for them should be made only
from the visible estate corrected for income and expenditure,
Subod’ hini, ’

9. His allotment.] The pronoun “ his > refers to the son born
after partition. Subod hins. ‘

Corrected for income and ezpenditure. ] If agriculture or the
like have been practised by the brethren with their several shares
after separation, the gain is “income.” The payment of the father’s
debts, the support of their own families, and similar disburscuents
constitute ¢ expenditure.” Counting the income in tho shares, and
deducting the expenditure from the allotments, as much as may be
in each instance proper, should be taken from each portion, and an
allotment be thus adjusted ior a pregnancy which existed at the
moment of the father’s decease, as well as at the time of the parti-
tion, though not then manifest. Subod’hins.

10. Including in the several shares, §c. ] It is the patrimony
though divided, as much as when undivided. Since then the

* YasNvawaLcya, 2. 123.
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subtracting the father’s debts a small part should be taken
from the remainder of the shares respectively, and an allot-
ment, equal to their own portions, should be thus formed
for the [posthumous] son born after partition.

11. This must be understood to be likewise appli-
cable in the case of a nephew, whois born after the
separation of the brethren ; the pregnancy of the bro-
ther's widow, who was yet childless, not having been
manifest at the time of the partition.

12. Baut, if she were evidently pregnant, the distri-
bution should be made, after awaiting her delivery ; as
VASISHT'HA directs, “ Partition of heritage [takes place]
among brothers [having waited] until the delivery of
such of the women, as are childless [but pregnant].” *
This text should be interpreted, ‘having waited until the
delivery of the women who are pregnant.’

ANNOTATIONS.

offspring, though yet in the mother’s womb, is entitled to a share of
the father’s goods, as being his issue, therefore that offspring is
entitled to participate in the gain arising out of the patrimony. Here
again, if it be a male child, he has a right to an equal share [ with
others of the same class]. But, if a female child, she participates
for a quarter of the share due to a brother of the same rank with
herself. This, which will be subsequently explained, should be
here understood. Sabod’hini.

11. Who was yet childless.] This is according to the reading
and interpretation followed by BArAM-paATTA.  He notices, how-
ever, another reading, (aprajasya instead_ of aprajasi) which con-
nects the epithet of ¢ childless” with the brother.

12. Such of the women as are childless but pregnant.]
VacHESPATI-MIsRA connects the word ¢¢ women ” (or ‘ wives’) with
the term ¢ brothers.”” The Calpataru, and other compilations, also
understand the wives of brothers to be meant ; but in the Smriti-
chandrica the passage is interpreted as relating to the widows of
the father. All concur in explaining it as meant of pregnant widows.

This text should be interpreted.] The most natural construction

* The first part of this passage corresponds with a text of .
VasisHT'HA’S institutes (17. 36.) ; but the sequel of it is not to be
. found in that work.
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13. Tt has been stated, that the son, born after par-
tition, takes the whole of his father’s goods and of his
mother’s* But if the father, or the mother, affectionately
bestow ornaments or other presents on a separated son,
that gift must not be resisted by the son born after par-
tition ; or, if actually given, must not be resumed. So the
author declares: * But effects, which have been given Ly
“the father, or by the mother, belong to him on whom
“ they were bestowed.” 1

14. What is given (whether ornaments or other
effects, ) by the father and by the mother, being separated
from their children, to a son already separated, bLelongs
exclusively to him; and does not become the property
of the son born after the partition.

15. By parity of reason, what was given to auy one,
before the separation, appertains solely to him.

ANNOTATIONS.

of the original text is ¢ Partition of heritage is among brothers and
women who are childless ; until the birth of issue.’ The author
of the Calpataru and Chintamani follow that interpretation, and
conclude that ¢a share should be set apart for the widow who is
¢ likely to have issue (being supposed pregnant) : and, when she is
¢ delivered, the share is assigned to her son, if she bear male issuc ;
¢ but, if a son be not born, the share goes to the’ brethren, and the
¢ woman shall have a maintenance” The author of the Smriti-chandrica
acknowledges that to be the natural construction of the words ; but
rejects the consequent interpretation, because it contains a contradic-
tion, and because widows are not entitled to participate as heirs.
He expounds the text, nearly as it is explained in the Mitacshara, viz.,
¢« Among brothers, who have continued to live together, until the
¢ delivery of the childless but pregnant widow, partition of heritage
¢ takes place after the birth of the issue, when its sex is known ;
¢and does mot take place immediately after the obsequies.’
VISWESWARA-BHATTA, in the Madana-Parijata, exhibits a similar
interpretation ; ¢ Partition takes place after dwaiting the delivery of
¢ widows who are evidently pregnant.’

* Vide supra. § 1.—§ 7. 1 YaINvawaLcya, 2 124,
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16. So, among brethren, dividing the allotment of
their parents who were separated from them, after the
demise of those parents, (as may be done by the brothers,
if there be no son born subsequently to the original parti-
tion;) what had been given by the father and mother to
each of them, belongs severally to each, and is shared by no
other. This must be understood.

SECTION VIL

Shares allotted to provide for widows and forthe nuptials
of unmarried daughters—The initiation of unini-
tiated brothers defrayed out of thejoint funds.

1. When a distribution is made during the life of
the father, the participation of his wives equally with
his sons, has been directed. (“ If he make the allot-
“ ments equal, his wives must be rendered partakers of
“ like portions.” *) The author now proceeds to declare
their equal participation, when the separation takes place
after the demise of the father : “Of heirs dividing after
“ the death of the father, let the mother also take an
“ equal share, ” +

2. Of heirs separating after the decease of the
father, the mother shall take a share equal to that of a
son ; provided no separate property had been given to
her. But, if any had been received by her, she is
entitled to half a share, as will be explained. }

3. If any of the brethren be uninitiated, when the
father dies, who is competent to complete their
initiation ? The author replies : ¢ Uninitiated brothers

ANNOTATIONS.

2. Provided no separate property had beem given.] Peculiar
property of a woman {Strid’hana.) Vide C. 2. Seot. 11. § 1.

3. Initiation.] Sanscara ; a succession of religious rites com-
mencing on the pregnancy of the mother and terminating with the
investiture of the sacerdotal thread, or with the return of the
student to his family and finally his marriage.

* Section 2, § 8. + YasNvawaLcys, 2. 124, T Vide C. 2. Sect. 11, § 34.
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should be initiated by those, for whom the ceremonies
have been already completed.” *

4. By the brethren, who make a partition after the
decease of their father, the uninitiated brothers should be
initiated at the charge of the whole estate.

5. In regard to unmarried sisters, the author states a
different rule : “But sisters should be disposed of in
marriage, giving them as an allotment, the fourth part of
a brother’s own share,”

6. The purport of the passage is this: Sisters
also, who are not already married, must be disposed

ANNOTATIONS.

4. By the brethren who make a partition, §c.] By such, for
whom all initiatory ceremonies, including marriage, have been
completed. BALAM-BHATTA.

After the decease of their father] In like manner, while the
father is living but disqualified by degradation from his tribe or
other incapacity, if the brethren be themselves the persons who
make the partition, the same rule must be understood in regard to
the initiation of brothers at the charge of the common stock.
BALAM-BHATTA.

6. The purport of the passage s this.] As commentators
disagree in their interpretation of the text, and a subtle difficulty
does arise, the author proceeds to show that his own exposition,
and no other, conveys the real sense of the passage. Taking the
phrase ¢ the uninitiated should be initiated” as here understood
from the preceding sentence (§ 3), he expounds the text: ¢Sisters
also, who are not already married, &o.’

Some thus interpret the words ¢ own share.” ¢After assigning
¢ as many shares as there are brothers, a quarter part should be given
‘to a sister, out of their several allotments : so that, if there
‘ be two or more sisters, a quarter of every share must be given
¢ to each of them.’

But others thus expound those terms : ‘ Deducting a quarter from
¢ each of their shares, the brothers should give that to a sister. If

* YAINYAWALCYS, 2, 125, 1 YAINYAWALCYA, 2. 1235,
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of, in marriage, by the brethren, contributing a fourth
part out of their own allotments. Hence it appears,
that daughters, also participate after the death of their
father. Here, in saying “of a brother’s own share,” the
meaning is not, that a fourth part shall be deducted out
of the portions allotted to each brother, and shall be
so contributed ; but that the girl shall be allowed to
participate for a quarter of such a share as would be
assignable to a brother of the samec rank with herself,
The sense expressed is this: if the maiden be daughter
of a Brakmani, she has a quarter of so much as is the
amount of an allotment for a son by a Brakmani wife.

ANNOTATIONS.

¢ there be twoor more sisters, theyand their brothers shall respectively
‘take thc same subtracted share [ and residue: ] and no separate
¢ deduction shall be made [ for each.”]

Both interpretations are unsuitable : for, according to the first, if
there be one brother and seven or eight sisters; * nothing will
remain for the brother, if a quarter must be given to each sister ;
or, if there be one sister and many brothers, the sister has a greater
‘allotment than a brother, if a quarter must be given to her by each
of her brothers ; and this is inconsistent with a text, which indicates,
that a daughter should have less than a son.

Under the second exposition, if there be one sister and numerous
brothers, the same objection arises, which was before stated : or, in
the case of one brother and seven or eight sisters, suppose the
amount of brother’s share to be a nishea, the quarter of that is very
inconsiderable, and the allotment of shares out of it is still more
trifling : the terms of the text ¢ giving them, as an allotment, the
fourth part,” (§5) would be impertinent; or admitting that the
preeept is observed, still there would be an inconsistency.

But, according to our method, since each sister has exactly a
quarter of a share, thorc is nothing contradictory to the terms of the
text ¢¢ a fourth part ” (§5). Subod’hini. '

* If there be four sisters, nothing will remain for the brother;
if therc be u groater number, the allotment of a quarter to each is
impossible. C,
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7. For example, if a certain person had only a Brah-
man: wife, and leaves one son and one daughter, the
whole paternal estate should be divided into two parts,
and one such part be sub-divided into four: and, the
quarter being given to the girl, the remainder shall be
taken by the son. Or, if there be two sons and one
daughter, the whole of the father’s estate should be divided
into three parts ; and one such part be sub-divided into
four : and, the quarter having been given to the girl, the
remainder shall be shared by the sons. But, if there be
one son and two daughters, the father’s property should be
divided into thirds, and two shares be severally sub-divided
into quarters: then, baving given two [ quarter ] shares
to the girls, the son shall take the whole of the residue.
It must be similarly understood in any case of an equal
or unequal number of brothers and sisters alike in rank.

8. But if there be one son of a Brahmani wife and
one daughter by a Cshatriyas woman, the paternal
estate should be divided into seven parts: and the
three parts, which would be assignable to the son of
a Cshatriya woman must be subdivided by four ; then,
giving such fourth part to the daughter of the Cshatriya
wife, the son of the Brahmani shall take the residue.

ANNOTATIONS.

7. Divided into two parts, and one such part....into four.] If
the text were not so explicit, it might have been rather concluded,
that the estate should be divided into five parts; one for the sister,
and four for the brother, which would be exactly an allotment of a
quarter of the amount of a brother’s share to a sister. But, accord-
ing to the distribution exemplified in the text, the sister receives one
quarter of that which she would have received, had she been male
instead of female. It is, however, in the instance first stated, a
_seventh only of what her brother actually reserves for himself.

This is consonant to MED’HATIT'HI'S interpretation of a parallel
passage of MENU;* where he observes, that ¢if the maiden sisters
‘be numerous, the portions are to be adjusted at the fourth part
¢of an allotment for a brother of the same class : thus the meaning
<is; let the son take three parts, and let the damsel fake the

¢ fourth.’

* Videinfra. § 9.
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Or, if there be two sons of the Brakmani and one
daughter by the Cshatriya wife, the father’s estate shall
be divided into eleven parts; and three parts, which would
be assignable to a son by a Cshatriya wife, must be
subdivided by four: having given such quarter share
to the daughter of the Cshatriya, the two sons of the
Brahmani shall share and take the whole of the remain-
der. Thus the mode of distribution may be inferred in
any instance of an equal or unequal number of brothers
and sisters dissimilar in rank.

9. Noris it right to interpret the terms of the text
(“ giving the fourth part,” § 5) as signifying ‘giving
money sufficient for her marriage,’ by considering the word
“fourth” as indefinite. For that contradicts the text of
MENU “ To the maiden sisters, let their brothers give
portions out of their own allotments respectively : to each
the fourth part of the appropriate share; and they, who
refuse to give it, shall be degraded. ” *

10. The sense of this passage is as follows: Brothers,
of the sacerdotal and other tribes, should give to their
sister belonging to the same tribes, portions out of
of their own allotments; that is, out of the shares
ordained for persons of their own rank, as subsequently
explained.+ They should give to each sister a quarter
of their own respective allotments. It is not meant, that
a quarter should be deducted from the share of each and

ANNOTATIONS.

9. For her marriage.] Sanscara (§ 3) signifies, in this instance,
marriage ;: since the previous ceremonies are not performed for
females, but only for male children. Subod’hini, &c.

¢ Out of their own allotments respectively.”] A difference in read-
ing of thie paseage is remarked in the notes on JIMUTA-VAHANA.—
(C. 3. Sect. 2. §36). A further variation oocurs in the commentary
by MED'HATITHI, Who reads Swabhyah swabhyah  to their own
sisters ; ” that is, ¢ sisters of their own classes respectively.’

“ To each the fourthpart of the appropriate share.”] This part
of the text is understood differently by JiMmura-vamawa. C. 3.
Sect. 2. § 36.

* MEnNv, 9, 118, 1 Sect. 8. § 4.
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be given to the sister. But to each maiden, should be
severally allotted the quarter of a share ordained for a son
of the same class. The mode of adjusting the division
when the rank is dissimilar and the number unequal,
has been stated : and the allotment of such a share
appears to be indispensably requisite, since the refusal of
it is pronounced to be a sin : «“ They who refuse to give it,
shall be degraded.” ( § 9.)

11. If it be alleged, that, here also, the mention of a
quarter is indeterminate, and the allotment of property
sufficient to defray the expenses of the nuptials is all
‘which is meant to be expressed : the answer is, no ; for
there is not any proof, that the allotment of a quarter of
a share is indefinite in both codes; and the withholding
of it is pronounced to be a sin.

12. As for what is objected by some, that a sister,
‘who has many brothers, would be greatly enriched, if
the allotment of a [fourth * ] part were positively meant :
and that a brother, who has many sisters, would be
entirely deprived of wealth; the consequence is obviated
in the manner before explained : + it is not here directed
that a quarter shall be deducted out of the brother’s
own share and given to his sister ; whence any such con-
sequence should arise.

13. Hence the interpretation of MED’HATITHI Wwho
has mo compeer, as well as of other writers, who concur
with him, is square and accurate ; not that of BHARUCHL

ANNOTATIONS.

11, In both codes.] In thetext of YasNyawarcya and in that
of MexNU. Subod’hini.

Prononuced to be a sin.] In MENU’s text. (§9). BALAM-BHATTA.

13. Who has no compeer.] . Who is independent of control.
BALAM-BHATTA. o ,

This commentator treats Adsahaya as an epithet of the author
next named (MEp'HATIT’HL) The word occurs, however, as a proper
name in the Vivadaretnacara, in commenting on a passage of MENU
(9. 165.) The meaning may be that ‘the opinion of AsaHAYaA,
MED’HATIT HI, and the rest is accurate : not that of BmarucHI.

* BAI;AH-BB.ATTA. 1§ 6.
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14. Therefore, after the decease of the father, an
unmarried daughter participates in the inheritance. But,
before his demise, she obtains that only, whatever it be,
which her father gives ; since there is no special precept
Tespecting this case. Thus all is unexceptionable,

SECTION VIIL

Shares of Sons belornging to different tribes.

1. The adjustment of a distribution among brothers
alike in rank, whether.made with each other, or with their
father, has been propounded in preceding passages (“ When
the father makes a partition, &c.” *). The author now
describes partition among brethren dissimilar in class :
“The sons of a Brahmana, in the several tribes, have
four shares or three, or two, or one; the children of
a Cshatriya have three portions, or two or one ; and those
of a Vaisya take two parts, or one.”+

2. Under the sanction of the law,} instances do occur
of a Brakmana having four wives; a Cshatriya, three;
Vaisya two : but a Sudra one. In such cases, the sons
of a Brahmana born to him by women of the several
tribes, shall have four shares, three, two, or one, in the
order of these tribes.

3. The several tribes (varnasasy] Women of the
different classes, the sacerdotal and the rest, here signified
by the word tribe (varna). The termination sas, sub-
Joined to noun in the singular number and locative or

ANNOTATIONS.

Mep’HATIT'HL i3 a celebrated commentator on MENU : and his
exposition of MENU’s text (§ 9) agrees with the author’s explanation
of YAINYAWALCYA'S (§ 5.)

BHARUCHI, an ancient author, probably maintained the opinion
and interpretation which are refuted in the present Section.

2. Under the sanction of the law.] The initial words of a pas-
sage of YasNYawarLcya (1. 57) are cited in the text, for the sanction
of the practice here noticed.

* Section 2. § 1. t YAINYAWALCYA, 2. 126,
1 YAINYAWALCYA, 1, 57,
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other case, bears a distributive sense, conformably with
the grammatical rule.*

4. The meaning here expressed is this: The sons
of a Brahmana, by a Brahmahni woman, take four
shares apiece : his sons by a Cshatriya wife, receive three
shares ; by a Vaisya, woman, two ; by a Sudra, one.

5. The sons of a Cshatriya, born to him by women of
the several tribes, (for that is here understood,) have three
shares, or two, or one, in the order of the tribes: that is,
the sons of a Cshatriya man, by a Cshatriya woman, takes
three shares each ; by a Vaisya woman, two ; by a Sudra
wife, one.

6. The sons of a Vaisya by women of the several
tribes, (for here, again, the same term is understood,)
have two shares, or one, in the order of the classes:
that is, the sons of a Vaisya man, by a Vaisya woman,
take two shares apiece ; by a Sudra woman, one.

7. Since a man of the servile tribe cannot have a
son of a different class from his own, because one wife only
is allowed to him, (for “ a Sudra woman only must be
the wife of a Sudra man,” ) + partition among his children
takes place in the manner before-mentioned.

8. Although no restriction be specified in the text
{§ I), it must be understood to relate to property other
than land obtained by the acceptance of a gift. For it is
declared [ by VRIHASPATI { ] “ Land obtained by accep-
“ tance of donation, must not be given to the son of a
“Cshatriya or other wife of inferior tribe : even though
“his father give it to him, the son of the Brahmani may
“resume it, when his father is dead.”

ANNOTATIONS.
3. Conformably with the grammatical rule.] The author quotes
a rule of grammar. (PANINI, 5. 4. 43.)
" 7. Inthe manner before-mentioned.] As directed by the texts
above cited. ( YAINYAWALCYA, 2. 115 and 118. Vide Sect. 2and 3.)
Subod’hini,

* PANINL 5, 4, 43. ’ t Menv, 8. 13,
1 BaraM-BHATTA supplies the author’s name.
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9. Since acceptance of donation is here expressly stated,
land obtained by purchase or similar means appertains
also to the son of a Cshatriya or other inferior woman.
For the son by a Sudra woman is specially excepted
( “The son, begotten on a Sudri woman by any man of
a twice-born class, is not entitled to a share of land. ”*)
'Now, if land acquired by purchase and similar means did
not belong to the sons of a Cshatriya or Vaisya wife, the
special exception of a son by a Sudra woman would be
impertinent.

10. But the following text “ The son:of a Brahmana,
or a Vaisya, by a woman of the servile class, shall not
share the inheritance : whatever his father may give him,
let that only be his property:”{ relates to the case
where something, however inconsiderable, has been given
by the father, in his life-time, to his son by a Sudra
woman. - But, if no affectionate gift have been bestowed
on him by his father, he participates for a single share
[ of the moveables ]. Thus there is nothing contradic-
tory.

ANNOTATIONS.

" 9. Begotten on a Sudri woman.] Sudri does not here bear
its regular signification of ¢ wife of a Sudra man,’” but intends a
wife of the regenerate man, being a Sudra woman, Sabod’hini and
BALAM-BHATTA. )

The special exception of a son by a Sudra woman would be tmperti-
nent.] Since the son of the Sudra is specifically excepted, it follows
that the sons of the Cshatriya wife and- those of the Vaisya do
participate. Subod’Aini. .

10. Where something . « + . has been given.] Where an affection-

ate gift has been bestowed. In some copies, the reading isso:

( prasada-dattam in placé of pradattam.) BALAM-BHATTA.

* This also is a passage of VRIHASPATI. See JIMUTA-VAHANA
Ch. 9. § 22. :
+ MENU, 6, 155.
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SECTION IX

Distribution of effects discovered after partition.

1. Something is here added respecting the residue
after a general distribution of the estate. “Effects,
which have been withheld by one co-heir from another,
and which are discovered after the separation, let them
again divide in equal shares : this is a settled rule.” *

2. What had been withheld by coparceners from each
other, and was not known at the time of dividing the
aggregate estate, they shall divide in equal proportions,
when it is discovered after the patrimony. Such is the
settled rule or maxim of the law.

3. Here, by saying “in equal shares” the author
forbids partition with deductions. By saying “let them
divide,” he shows, that the goods shall not be taken
exclusively by the person who discovers them.

4. Since the text isthus significant, it does not .imply,
that no offence is committed by embezzling the common
property.

5. Is it not shown by MENU to be an offence on the
part of the eldest brother, if he appropriate to himself com- -
mon property ; and not so, on the part of younger brothers ?
« An eldest brother, who from avarice shall defraud his
younger brothers, shall forfeit the honours of his
primogeniture, be deprived of his [additional] share, and
be chastised by the king.” +

6. That inference is not correct; for, by pronounc-
ing such conduct criminal in an elder brother, who is
independent and represents the father, it is more assuredly
shown (by the argument exemplified in the loaf and staff)

ANNOTATIONS.

6. By the argument exemplified in the loaf and staf.] Ifa
staff to which a loaf is attached, be taken away by thieves, it is
inferred, that assuredly the loaf also has been stolen by them. | 8o
in the case under consideration, if the eldest, who is independent and
Tepresents the father, be criminal for withholding the goods, the

same may surely be affirmed oconcerning the rest, if they do so.
Subod’hins.

* YAINYAWALCYA, 2, 127, + Menu, 9, 213.
1 See JIMUTA-VAHANA, 2, 256, & 3, 1, 15.
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to be criminal in younger brothers, who are subject to the
control of the eldest and hold the place of sons. Accord-
ingly it is declared [in the Veda *] to be an offence without
exception or distinction : “ Him, indeed, who deprives an
heir of his right share, he does certainly destroy ; or, if he
destroy not him, he destroys his son, or else his grandson.”

7. Whoever debars, or excludes, from participation, an
heir, or person entitled to a share, and does not yield to
him his due allotment ; he, being thus debarred of his share,
destroys or annihilates that person who so debars him of
his right: or, if he do not immediately destroy him, he
detroys his son or his grandson. :

8. It is thus pronounced to be criminal in any person
to withhold common property, without any distinction of
eldest [ or youngest. ]

9. It is argued, that blame is not incurred by one who
takes the goods, thinking them his own, under the notion
that the common property appertains also to him.

10. That is wrong. He does incur blame : for, though
he took it thinking it his own; still he has taken the
jproperty of another person, contrary to the injunction which
forbids his so doing.

11. As in answer to a proposed solution of a difficulty
¢ If an oblation of green kidney beans } be mnot procurable,
and black kidney beans || be used in their stead, by reason
of the resemblance, the maxim, which prohibits the employ-
ment of these in sacrifices, is not applicable, because they

ANNOTATIONS,

11. As in answer to a proposed solution.] The author here
adduces an example of reasoning from Mimansa, in the 6th book
(Ad’hyaya,) 3rd section (pade) and 6th topic (ad’hicarana.)
Subod’hint. ’

The black kidney bean, with certain other kinds of grain, is declar-
ed by a passage of the Veda unfit to be used at sacrifices. An
oblation of green kidney beans, by another passage of the same, is
directed to be made on certain occasions. If then the green sort be
not procurable, may the black kind be used in its stead? The solution

* BALAM-BHATTA.
.+ A passage of the Veda, as observed by BaLaM-BHATTA.
1 Mudga ; Phaseolus Mungo ; green kidney beans.
|| Afudga : Phaseolus Max, v, radiatus ; black i§dney beans.
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were used by mistake for ground particles of green kidney
beans ;’ it is on the contrary maintained, as the right
opinion, that, ‘although the ground particles of green
kidney bearcs be taken as being unforbidden, still the
-ground particles of black kidney beans are also actually
employed : and the prohibitory command is consequently
applicable in this case.’

12. Therefore it is established, both from the letter
of the law and from reasoning, that an offence is com-
mitted by taking common property.

SECTION X.

Rights of the Dwyamushyayana or son of two fathers.

1. Intending to propound a special allotment for the
Dwyamushyayana (or son of two fathers,) the author pre-
viously describes that relation. " A son, begotten by one,
‘ who has no male issue, on the wife of another man,
¢ under a legal appointment, is lawfully heir, and giver of
¢ funeral oblations, to both fathers.” ¥

2. A son, procreated by the husband’s brother or other
person (having no male issue), on the wife of another man,

ANNOTATIONS.

first proposed is, that the black sort may be substituted for the green
kind in like manner as wild rice is used in place of the cultivated
sort and, in answer to the argument drawn from the special prohibi-
tion it is pretended, that the prohibition holds against the use of the
black kidney bean as such, and not against i:s use when ground parti-
oles of this and other sorts are taken with particles of green kidney
beans as being unforbidden. But the correct and demonstrated opinion
is, that the black kind is altogether unfit to be used at sacrifices, being
expressly prohibited : its particles, thercfore, although intermixed
with other sorts, are to be avoided; and for this reason they must
not be used as a substitute for the other kind. Subod’hini and
BALAM-BHATTA.

1. Dwyamushyayana or son of fwo fathers.] As here desoribed,
the Dwyamushyayana is restricted to one description of adoptive

* Yasnvawarcya, 2. 128,
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with authority from venerable persons, in the manner
before ordained, is heir of both the natural father and the
wife’s husband : he is successor to their estates, and giver
of oblations to them, according to law.

3. The meaning of this is as follows :—If the hus-
band’s brother, or other person, duly authorized, and
being himself destitute of male issue, proceed to an inter-
course with the wife of a childless man, for the sake of
raising issue both for himself and for the other ; the son,
whom he so begets, 18 the child of two fathers and deno-
minated Dwyamushyayana. He is heir to both, and offers
funeral oblations to their manes.

4. But, if one, who has male issue, being so authorized,
have intercourse with the wife for the sake of raising up
issue to her husband only ; the child, so begotten by him,
is son of the husband, not of the natural father: and, by
this restriction, he is not heir of his natural father, nor
qualified to present funeral oblations to his manes. It is
so declared by MENU: “The owners of the seed and of
the soil may be considered as joint owners of the crop,
which they agree by special compact, in consideration of
the seed, to divide between them.”*

5. By special compact. ] When the field is delivered
by the owner of the soil to the owner of the seed, on
an agreement in this form, “let the crop, which will be
here produced, belong to us both ;” then the owners both
of the soil and of the seed are considered by mighty
sages as sharers or proprietors of the crop produced in
that ground.

ANNOTATIONS.

son, the Cshetraja or son of the wife : but the term is applicable to
any adopted son retaining his filial relation to his natural father
with his acquired relation to his adoptive parent. See Sect. 11. § 32.

2. In the manner before ordained.] The initial words of
another passage of YAINYAWALCYA are here cited. 1t is as follows :—
““Let the husband’s brother, or a kinsman near or remote, having
been authorized by venerable persons, and being anointed with
butter, approach the childless ¢ wife at proper seasons, until she

*-MENU, 9. 53,
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6. So [ the same author.] “Unless there be a
special agreement between the owners of the land and
of the seed, the fruit belongs clearly to the land-owner ;
for the soil is more important than the seed. ” * -

7. But produce, raised in another’s ground, without
stipulating for the crop, or without a special agreement
that it shall belong to both, appertains to the owner of
the ground : for the receptacle 1s more important than
the seed; as is observed in the case of cows, mares,
and the rest.

8. Here, however, the commission for raising up
issue is relative to a woman who was only betrothed,
since any other such appointment is forbidden by MENU.
For after thus premising a commission, “ On failure of
issue, the desired offspring may be procreated, either by
his brother or some other kinsman, on the wife who has
been duly authorized : anointed with liquid butter,
silent, in the night, let the kinsman, thus appointed,
beget nne son, but a second by no means, on the widow
[ or childless wife ; ;]7+ MENU has himself prohibited
the practice : By regenerate men, no widow must be
authorized to conceive by any other: for they, who
authorize her to conceive by any other, violate the
primeval law. Such a commission is nowhere men-
tioned in the nuptial prayers; nor is the marriage of
widows noticed in laws concerning wedlock. This practise,

ANNOTATIONS.

become pregnant. He, who approaches her in any other mode, is
degraded from his tribe. A child, begotten in that mode, is the
husband’s son, denominated (cshetraja ) son of the wife.” §

8. The commission . . . . is relative to & woman who was
only Dbetrothed.] The commentators, BarLaM-BHATTA, dissents
from this doctrine : and cites passages of law to show, that, after
troth verbally plighted, should the husband die before the actual
celebration of the marriage, the damsel is at the disposal of her
father to be given in marriage to another husband. It is unneces-
sary to go into his explanation of the passages cited in the text, in
another opinion. '

* MENU, 9. 53.  MeNU, 9. 59-60. I YAINYAWALCYA, 1, 69—70,
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fit only for cattle, and reprehended by learned priests,
was introduced among men, while VENA had sovereign
sway. He, possessing the whole earth, and therefore
eminent among royal saints, gave rise to a confusion of
tribes, when his intellect was overcome by passion. Since
his time, the virtuous ceunsure that man, who through
delusion of mind, authorizes a widow to have intercourse
for the sake of progeny,” *

9. Nor is an option to be assumed from the [ contrast
of ] precept and prohibition. Since they, who authorize
the practice, are expressly censured: and disloyalty is
strongly reprobated in speaking of the duties of women ;
and continence is no less praised. This, MENU has shown :
“ Let the faithful wife emaciate her body by living volun-
tarily on pure flowers, roots, and fruit ; but let her not,
when her lord is deceased, even pronounce the name of
another man. Let her continue till death forgiving all
injuries, performing harsh duties, avoiding every sensual
pleasure, and cheerfully practising the incomparable rules
of virtue, which have been followed by such women, as
were devoted to one only husband. Many thousands of
Brahmanas, having avoided sensuality from their early
youth, and having left no issue in their families, have
ascended nevertheless to heaven ; and, like those abstemi-
ous men a virtuous wife ascends to heaven, though she
have no child, if, after the decease of her lord, she devote
herself to pious austerity: but a widow, who, from a
wish to bear children, slights her deceased husband, brings
disgrace on herself here below, and shall be excluded from
the abode of her lord.”+ Thus the legislator has forbidden
the recourse of a widow or wife to another man, even for
the sake of progeny. Therefore it is not right to deduce
an option from the injunction contrasted with the
prohibition.

ANNOTATIONS.
9. It is not right to deduce an option.] For an option is inferred
in the case of equal things: but here a censure is passed on those
persons, who authorize such a practice, and none upon those who
forbid it. The injunction and the prohibition are consequently not
equal ; and therefore an option is not inferred. Subod’hini,

* MeNv, 9, 64—68, T MENU 5, 157-161, .
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10. The authorizing of a woman sanctified by marriage,
[to raise up issue to her husband by another man,] being
thus prohibited, what then is a lawful commission [to raise
up issue ?] The same author explains it: “The damsel,
whose husband shall die after troth verbally plighted, his
brother shall take in marriage according to this rule:
having espoused her in due form, she being clad in a white
robe, and pure in her conduct, let him privately approach
her once in each proper season, until issue be had.” *

11. It appears from this passage, that he, to whom a
damsel was verbally given, is her husband without a formal
acceptance on his part. If he die, his own brother of
the whole blood, whether elder or younger, shall espouse
or take in marriage the widow. “In due form,” or as
directed by law, “ having espoused ” or wedded her, and
“according to this rule,” namely, with an inunction of
clarified butter and with restraint of voice, &ec., let him
« privately " or in secret, “ approach her, clad in a white
robe, and purein her conduct,” that is, restraining her mind,
speech and gesture, “once” at a time, until pregnancy ensue.

12. These espousals are nominal, and a mere part of
the form in which an authorized widow shall be approached ;
like the inunction of clarified butter, and so forth.
They do not indicate her becoming the wedded wife of her
brother-in-law.

18. Therefore the offspring, produced by that inter-
course, appertains to the original husband, not to the
brother-in-law. But, by special agreement, the issue may
belong to both.

ANNOTATIONS.

12. These espousals are nominal.] The notion is this: as an
inunction of clarified butter, and other observances, are prescribed
az mere forms in approaching an authorized widow; so these
espousals are a mere part of that intercourse, and not a principal
and substantive act, whence the parties might be supposed to become
a married couple. Subod’kini and BALAM-BHATTA, ,

For the woman cannot become a lawful wedded wife, being twice-
married. BALAM-BHATTA. '

13. Therefore the offspring, &c.] The child is not a legitimate
son (‘aurasa) of both parents; but is (cshétraja) son of the soil or

* Mzxnvu, 9. 69—70,
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SECTION XI

Sons by birth and by adoption.

1. A distribution of shares, among sons equal or un-
equal in class, has been explained. Next, intending to
show the rule of succession among sons principal and
secondary, the author previously describes them. “The
legitmate son is procreated on the lawful wedded wife.
Equal to him is the son of an appointed daughter. The
son of the wife is one begotten on a wife by a kinsman of
her husband, or by some other relative. Onue, secretly
produced in the house, is a son of hidden origin. A
damsel’s child is one born of an unmarried woman: he is
considered as son of his maternal grandsire. A child,
begotten on a woman whose [first] marriage had not been
consummated, or on one who had been deflowered [before
marriage], is called the son of a twice-married woman.
He, whom his father or his mother give for adoption, shall
be considered as a son given. A son bought is one who
was gold by his father and mother. A son made is one
adopted by the man himself. One, who gives himself, is
self-given. A child accepted, while yet in the womb, is

ANNOTATIONS.

wife, and appertains to the husband or owner of the soil, provided no
agreement were made to this effect ; ‘the offspring, here produced,
shall belong to us both.” But if such a stipulation exists, he is son
of both. Subod’hini and BALAM-BHATTA.

He is not legitimate son (aurasa) of the natural father, but simi-

lar to a legitimate son ; as will be made evident in the sequel.*
BALAM-BHATTA,
" 1. Son of his maternal grandsire.] In the numerous quotations
of this passage, some read sutah ‘“son,” others smritah ¢ called,”
and others again matah ¢ considered.” The sense is not materially
affected by these differences; as either term, being not expressed,
must be understood.

*. Yide Seet. 11. § 4,
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one received with a bride. He, who is taken for adoption,
having been forsaken by his parents, is a deserted son.” *

2. The issue of the breast (uras) is a legitimate son
(aurasa). He is one born of a legal wife. A woman of
equal tribe, espoused in lawful wedlock, is a legal wife ;
and a son, begotten [by her husband +] on her, is a true
and legitimate son ; and is chief in rank.

ANNOTATIONS.

2. A son, begotten on a woman of equal tribe.] In fact it is not
to be so understood. For it contradicts the author’s own doctrine,
since he includes the Murd’havasicta and others, born in the direct
order of thetribes, among legitimate issue (§ 41.) They are not sons
begotten on a woman of equal tribe: and, if issue by women of
-different tribes be not deemed legitimate, being considered as born
of wives whom it was not lawful to marry, then it might follow
that other persons would take the heritage, although such son
existed. Hence the mention of a wife equal by tribe intends only
the preferableness [of her or her offspring:] and the restrictions
that she be a lawful wife, excludes the cshetraja or issue of the
soil, and the rest. Viramitrodoya.

The son by a woman of equal tribe espoused in any of the irregu-
lar forms of marriage (Asura, &o.) is a legitimate son : and the sons
of a Brahmana, by wives espoused in the direct order of the classes
(Cshatriya &c.,) demominated the Murd’havasicta the Ambasht'ha,
and the Parasava or Nishada : and the sons of a Cshatriya by the
wives of the Vaisya ovr Sudra tribe, named the Mahishya and the
Ugra : and the son of a Vaisya by a Sudra woman, called the
Carana ; are all legitimate sons. VISWESWARA-BHATTA in the
Madana- Parijata.

By the term ‘‘ lawful” is excluded a woman espoused by one to
whom such marriage was not permitted : therefore the sons by women
of superior tribe are not legitimate ; and, for this purpose, the
word ‘¢ lawful” has been introduced into the text (§1.) A lawful
wife for a man of a regenerate tribe is a woman of a regenerate

* Yasnvawarcya, 2. 129-—-133. .
+ Bavaa-BAATTA directs this to be supplied in couformity with
passages of VISENU (15, 2. and MENU 9. 166.)
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3. The son of an appointed daughter (putrica-putra)
is equal to him ; that is equal to the legitimate son. The
term sigoifies son of a daughter. Accordingly he is equal
to the legitimate son : as described by VAsisSHT'HA : “This
damsel, who has no brother, I will give unto thee, decked
with ornaments : the son, who may be born of her, shall
be my son.” * Or that term may signify a daughter

ANNOTATIONS.
tribe ; and, for a Sudra man, a Sudra woman. For want of a wife
of preferable description, one analogous is allowed. Consequently
it is not indispensable, that the wife be of the preferable description.
Even a Sudra woman may be the wife of a regenerate man ; and
her issue is legitimate, as will be shown. BALAM-BHATTA.

3. Egual to the legitimate son.] The daughter appointed to be
ason, and the son of an appointed daughter, are either of them
equal to the legitimate son. Visweswara in the Madana Parijata.

Since the son of an appointed daughter is son of legitimate female
issue, therefore he is equal to a legitimate son : but he is not literally
a legitimate sonm, being one remove distant. VIswEsWARA in the
Subod' hins,

Or that term may signify, &c.] 1¢ may signify a daughter who
becomes by appointment a son : that is, who is put in place of a son.
Although she be legitimate, yet being female, she is merely equal
toa son. Viramitrodaya.

¢ Equal to him,” equal to the legitimate son, is the puzrica-putra
or daughter appointed to be a son : for since all the terms of the
definition of a legitimate son excepting sex, are applicable to her,
she is similar to him. APARARCA.

The Putrica-putra is of four descriptions. The first is the
daughter appointed to be a son. She is so by a stipulation to that
effect. The next is her son. He obtains of course the name of
¢ son of an appointed daughter,’ without any special compact. This
distinetion, however, occurs: he is not in place of a son, but in
place of a son’s son, and is a daughter's son. Accordingly he is
described as a daughter’s son in the text of SaNC’'HA and Lic’HiTA.
¢ An appointed daughter is like unto a gon ; as PRACHETAsSA has
declared : her offspring is termed son of an appointed daughter :
he offers funeral oblations to the maternal grandfathers and to the

* VASISHT'HA, 17. 16,
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becoming by special appointment a son. Still she is only
similar to a legitimate son ; for she derives more from the
mother than from the father. Accordingly she is men-
tioned by VASISHT'HA as a son, but as third in rank: “The
appointed daughter is considered to be the third descrip-
tion of sons. ” *

ANNOTATIONS.

paternal grandsires. There is no difference between a son’s son
and a daughter’s son in respect of benefits conferred.” The third
description of son of an appointed daughter is the child born of
a daughter who was given in marriage with an express stipulation
in this form ¢‘ the child, who shall be born of her, shall be mine
for the purpose of performing my obsequies.” + He appertains
to his maternal grandfather as an adopted son. The fourth is
a child, born of a daughter who was given in marriage with a
stipulation in this form : “ The child, who shall be born of her,
shall perform the obsequies of both.’”” He belongs, as a son, both
to his natural grandfather and to his maternal grandfather. But,
in the case where she was in thought selected for an appointed
daughter,} she is so with a com pact, and merely by an act of the
mind. HeMADRI.

The son of the appointed daughter belongs in general only to the
maternal grandfather : but, by special compact, to the natural father
also. Thus Yama says: “ Let the son of an appointed daughter
perform the obsequies of his maternal ancestors exclusively : but
if he succeed to the property of both, let him perform the obse-
quies of both.” Accordingly this child also is denominated dwya-
mushyayana or son of two fathers. BALAM-BHATTA.

¢« The appointed daughter is the third description of sons.” ¢ For
she, who has no brother, reverts to her male ancestors and obtains
a renewed filiation.” VaAsISHT'HA. ||

The adopted daughter is counted by VasisaT’HA as the third : not
by Yasnvawarcya. Subod hint.

MiTrA-MISRA reads second instead of third : against the authority
of the institutes and of every compiler who has cited this passage.

* VasisHT'HA,” 17, 14. + MENU, 9. 127. { Menv, 9. 136.
|| VasisaT’ B4, 17, 13,
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4. The son of two fathers (dwyamushyayana) * is
inferior to the natural father’s legitimate son, because he
is produced in another’s soil.

5. A child, begotten by another person, namely, by a
kinsman, or by a brother of the husband, is a wife’s son
(cshetraja).

6. The son of hidden origin (gud’haja) is one
secretly brought forth in the husband’s house. By
excluding the case of a child begotten by a man of
inferior or superior tribe, this must be restricted to
an instance where it is not ascertained who is the father,
but it is certain that he must belong to the same tribe.

ANNOTATIONS.

4, Is inferior to the legitimate son.] He is similar to the son of
the body., BALAM-BHATTA.

Is not the son of two fathers the offspring of his natural father ?
ps he then a legitimate son or one or other of the various descriptions
af adoptive and secondary sons P Anticipating this question, the
author says : * He is not different from him ;” he is equal to a son
of the body. Subod’hint.

The commentary last cited reads avis’ishta ¢ not different’ instead
of apacrishta ¢inferior.” Both readings are noticed by Baram-
BHATTA,

5. A child begotten by another person...... s a wife’s son.] There
ure two descriptions of ecshetraja or wife’s son ; the first of them is
son of both fathers (dwipitrica ;) the other is adopted son of the
wife’s husband. . Viramitrodaya.

A son begotten, under a formal authority, by a kinsman being of
equal class, or by another relative, is a wife’s son. VIsweswazra in
the Madana- Parijata.

6. He must belong to the same tribe.] A child secretly conceived
by a woman, in her husband’s house, from a man of the same tribe,
but concerning whom it is not certainly known who the individual
was, is named a son of concealed origin. The ignorance as to the
particular person must be the husband’s, not the wife’s : and the
knowledge of his equality in tribe may Be obtained through her;
for surely she must know who he is. But, if she really do not know

* Yide Sect. 16.
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7. A damsel’s child (canina) is the offspring of an
unmarried woman by a man of equal class as (restricted
in the preceding instance); and he is son of his
maternal grandfather, provided she be unmarried and
abide in her father’s house. But, if she be married, the
child becomes son of her husband. So MENU intimates :
“ A son, whom a damsel conceives secretly in the house
of her father, is considered as the son of her husband, and
denominated a damsel’s son, as being born of an unmar-

ried woman.” *
A J

ANNOTATIONS.

his tribe, having been secretly violated by a stranger [in a dark
night,1] then the child bears the name of a son of hidden origin, but
is not so fit a son as the one before described. Visweswara in the
Madana- Parijata.

In such circumstances, the child must be abandoned, say others.
BALAM-BHATTA.

Since the natural father is not known, the child belongs to the
same tribe with his mother But, if there be a suspicion, that he
was begotten by a man of inferior tribe, he is contemned. VacmEs-
PATI MISRA in the Sradd’ha Chintamant.

A son, who is born of the wife, and concerning whom it is not
certainly known who is the natural father, is adoptive son of the
mother’s husband, and called son of concealed origin, Being son
of the adoptive father’s own wife, and begotten on her by another
man, he is similar to the son of the wife, and therefore described
after him. APaRARca.

7. By a man of equal class.] As the son before described must
be one begotten by a man of like tribe, so must this son also be the
offspring of a man of equal class. ¢ Damsel” does not here signify
" unmarried only : for, even with that import, the term is frequently
used in the sense of unconnected ¢ with man.’ But it signifies a
woman with whom a regular marriage has not been consummated.
BALAM-BHATTA, )

The meaning of the passage of the Mitacshara is this: ¢ Un-
married ” signifies one, whose nuptials have not been commenced ;
‘ married,” whose nuptials are begun. The affix here implies an

* MEexvu, 9, 172, 1 BALAM-BHATIA,
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8. The son of a woman twice-married is one begotten
by a man of equal class, on a twice-married woman,
whether the first marriage had or had not been consum-
mated.

ANNOTATIONS.
act begun and not past. For a child begotten by a paramour alike
in class, on a woman whose marriageis complete, is a son of con-
cealed origin. Viramitrodaya,

The child, born of an unmarried woman, is denominated son of a
damsel ; and is considered by MENU and the %est as son of his
maternal grandfather. Being produced in a soil which in some
measure appertains to him, namely his daughter, the child is similar
to the son of concealed origin, and is therefore mentjoned by
YAINYAWALCYA next after him. APARARCA.

If the maternal grandfather have no male issue, then the damsel’s
son is deemed his son ; if he have issue, then the child is son of the
husband. If both be childless, he is adoptive son of both. Parijata
cited in the Retnacara and Sudd’hi-viveca,

Jf either of them be destitute of male issue, the child is his son ;
but, if both be so, the child is son of both. BarLaM-BHATTA.

So MENU ¢ntimates.] The meaning of the passage cited from
MEXU is as follows: a young woman, betrothed, but whose nuptials
have not been completed ; and who is consequently & maiden. since
she is not yet become the wife of her intended husband : a son
(we say) borne by such a damsel is denominated a damsel’s child,
aud is considered as son of the bridegroom ; that is, of the person
by whom she is espoused. Accordingly the coudition ¢ in the house
of her father” is pertinent as an explanatory phrase : for, after
marriage, she inhabits the house of her husband. Viramitrodaya.

8. Whether, §&¢.] Whether the marriage had or had not been
consummated by the first husband, and whether she have been
forsaken by her husband in his lifetime or be a widow. Such is the
meaning. Accordingly VISHNU so declares : ¢ He, whom a woman,
either forsaken by her husband, or a widow, and again becoming a
wife by her own choice, conceived [ by a second husband] is called
the son of a woman twice-married.” * The child is son of the natu-
ral father : for the first husband’s right to the woman is annulled
by his death or relinquishment ; and she has not been authorized to

* Menv, 9, 175. Erroueausly cited as a passage of VISHNU.
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9. He, who is given by his mother with her hus-
band’s consent, while her husband is absent, [or

ANNOTATIONS.

raise up issue to him ; dnd she takes a second husband solely by her
own choice. BALAM-BHATTA,

There are two descriptions of twice-married women : the first is
a woman Whose marriage has not been consummated, but only con-
tracted, and who is espoused by another man. The other is a
woman who hasbeen blemished by intercourse with a man, before
marriage. The offspring of such a woman is (Pauner-bhava) son
of a twice-married wowan. Accordingly itis so expressed in the
text. Viramitrodaya.

¢ A woman, whose marriage had not been consummated, and who
is again espoused is a twice-married woman. So is she, who had
previous intercourse with another man, though she be not actually
married a second time.” VIsHNU. *

A child begotten ¢ on a woman, whose [ first ] marriage had not
been consummated ;”’ on the wife of an impotent man or the like,
whether she have become a widow or not; or on his own wife
“ who had been enjoyed by strangers, and who is taken back, and
again espoused ; the child (we say) begotten on such a woman, is
called ‘son by a woman twice-married.” The twice-married
woman has been described in the first book [ of YaJNYAWaLCYA’s
institutes.] APARARCA.

¢ Whether a virgin or deflowered, she who is again espoused with
solemn rites, is a twice-married woman : but she, who deserts her
husband and through lust cohabits with another man of the same
tribe, is a self guided woman.” YaJNyawaLcya. t

There are two descriptions of women termed anyapurva § or pre-
viously connected with another : namely the punerbhu or woman
twice-married, and the swairini or self-guided and unchaste
woman. The twice-married woman also is of two descriptions;
according as she has or has not been deflowered. She, who is not a
virgin, is blemished by the repetition of the ceremony of marriage.
But one, who deserts the husband of her youth, and through desire

* Yisanv, 15, 8—9. + YaINvyawaLcya, 1. 68.
{ Same with parapurva, See MENU, 5. 163,
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incapable though present, * Jor [ without his assent + ]
after her husband’s decease, or who is given by his

ANNOTATIONS.

cohabits with another man of the same tribe, is a self-guided woman
( swairini) Mitacshara, T

A woman, who, having been married, whether she be yet a virgin
or not, is again espoused in due form by her original husband or by
another, is a twice-married woman. She is so described by MEexv :
¢ If she be still & virgin, or if she left her original husband and
retwrn to him, she may again perform the marriage ceremony with
her second [or, in the latter case, her original] husband :” || and by
VasisHT'HA ; she, who having deserted the husband to whom she
was married in her youth, and having cohabited with others,
returns to his family, is a twice-married woman. Or she, who
deserts a husband impotent, degraded, or insane, and marries
another husband, or does so after the death of the first, is a twice-
married woman.” q The repetition of the nuptial ceremony con-
stitutes her a twice-married woman. But she, who leaves her
husband and through desire cohabits, without marriage, with a
man of the same tribe, is a self-guided woman. AParaxca.

9. He who is given by his mother with her husband’s consent.]
VASISHT'HA says * Let not a woman either give or accept a son,
unless with the assent of her husband.” § He had before said
‘ Man, produced from virile seed and uterine blood, proceeds from
his' father and his mother, as an effect from its cause. Thérefore
both his father and his mother have power to give, to sell, or to
abandon their son.**

Concerning the mother's authority to give away her son, when
she is a widow, see a subsequent note. In regard to a widow’s
~ power of adopting a son, there is much diversity of opinions.
VACHESPATI MISRA, who is followed by the Mait'hila school, main-
tains that neither a woman, nor a Sudra, can adopt a dattaca or
given son; because the prescribed ceremony (§ 13) includes a
sacrifice, which they are incapable of performing. This difficulty

* BALAM-BHATTA. t BALAM-BHATIA.
I On Yasnvawarcya, 1. 68. | MEND, 9. 176.

9§ VasisHT'HA, 17. 18—18, 19, § VasIsHT'Ha, 15. 4,
** VasIsHT'HA, 15, 1—2, .

t
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father, or by both, being of the same class with the
person to whom he is given, becomes his given son
( dattaca.) So MENU declares : “ He is called a son

ANNOTATIONS.

may be obviated by admitting a substitute for the performance of
that ceremony : and accordingly adoption by a woman, under an
authority from her husband, is allowed by writers of the other
sohools of law. NANDA PaNDITA, however, in his treatise on adop-
tion, restricts this to the case of a woman whose husband is living
since a widow cannot, he observes, have her husband’s sanotion to
the acceptance of a son. On the other hand, BALAM-BHATTA, con-
tends, that a woman’s right of adopting, as well as of giving, a
son, is common to the widow and to the wife. This likewise is
the opinion of the author of the Vyavakara-mayucha, but while
he admits, that a widow may adopt a son without her husband’s
previous authority, he requires, that she should have the express
sanction of his kindred. Writers of the Gaura school, on the
contrary, insist on a formal permission from the husband declared in
his lifetime.

Being of the same class with the person to whom he is given.] Or
being given to a person of the same class. The two readings, (savar-
naya in the dative, or savarnoyahk in the nominative,) both noticed
by the commentator BALAM-BHATTA, give the same sense.

The adopted son must be of the same tribe with the giver or natural
parent as well as with the adoptive parent, according to the remark
of APARARCA cited with approbation by NANDA-PANDITA in his trea-

tise on adoption. .
" Becomes his given son.] The son given {dattaca or dattrima) is of
two sorts ; 1st simple, 2nd son of two fathers (dwyamushyayana, )
The first is one bestowed without any special compact ; the last is
one given uuder an agreement to this effect  he shall belong to us
both.” Fyavahara-mayucha.

¢« Whom his father vr mother gives”] MED'HATIVEI reads and inter-
prets « whom his father andmqther give; ” (inserting the conjunctive
particle cha instead of the disjunctive va) BALAM-BHATTA condemns
that reading; and infers from the disjunctive particle and dual num-
ber in the text, that three cases are intended, viz,, 1st. The mother
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given (daftrima,) whom his father or mother affectionately
gives as a son, heing alike (by class,) and in a time of
distress ; confirming the gift with water.”*

10. By spec1fymg dlstless it is intimated, that the"
son should not be given unless there be distress. This
prohibition regards the giver (not the taker. 1)

ANNOTATIONS.

may give her son for adoption with her husband’s consent ; if he be
absent or incapable; and without it, if he be dead or the distress
be urgent. 2nd. The father may give away his son without his
wife’s consent, if she be dead or insane, or otherwise incapable;
but with her consent, if she reside in her own father’s house. 3rd
The father and mother may coujointly give away their sons, if they
be living together.

““ Whom' his father or mother affectionately gives.’’] Amicably :
not from avarice or intimidation. In the Viramitredya the word is
expressly stated to be used adverbially; but BarLaM-BHATTA con-
siders it as an epithet of the son to be adopted, and as implying,
that the adoptivn is not to be made against his will or without his
free consent.

¢ Being alike.”] This is interpreted by MED’HATIT'HI as signify.
ing ‘alike, not by tribe, but by qualities suitable {o the fumily :
accordingly a Cshafriya or a person of any other inferior class, may
be the giveu son (duttaca) of a Brahmana’ BALAM-BHATTA and
the author of the Mayuc’ha censure this doctrine : since every other
authority concurs in restricting adoption to the instance of a person
of the same tribe.

10. By specifying distrese.] ,  Distress” is explained in the
Pracass cited by CHANDESWARA, ‘inability [of the natural father]
to maintain his offspring.’ NaNDaA PaNDITA, in his treatise on adop-
tion, expounds it as intending the necessity for adoption ar:sing from
the want of issue. But BaLam-BHAT(A rejects this, and supports
the other interpretation ; explaining the term as signifying *famine
or other calamity.’

This prohibition regards the giver. ] 1f he give away his son, when
in no distress the blame attaches to him, not the taker. BarLAM-
BHATTA.

* Menu, 9, 168. t Subod’hini and BALAM-BHATTA.
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11.  So an only son must not be given (nor accepted. ¥)
For VASISHT'HA ordains “ Let no man give or accept an
only son. :

12. Nor, though a numerous progeny exist, should an
eldest son be given: for he chiefly fulfils the office of
a son; as is shown by the following text : “ By the eldest
son, as soon as born, a man becomes the father of male
issue. ” §

13. The mode of accepting a son for adoption is pro-
pounded by VASISHT'HA : “ A person, being about to adopt
a son, should take an unremote kinsman or the near
relation of a kinsman, having convened his kindred and

ANNOTATIONS,

11. 8o an only son should not be given.] Nor should such a son
be accepted. The blame attaches both to the giver and to the
taker, if they do so. BaraM-Bmarra.

« Let mo man give or accept an only son.” *‘ For he is [destined]
to continue the line of his ancestors.” Such is the sequel of Va-
SISHT'HA’S text. BALAM-BHATTA,

13. The mode of accepting a son. . . propounded by VASISHT'HA. ]
RAGHUNAN DaNA, in the Udvaha-tatwa, has quoted a passage from
the Calica-purana, which, with the text of VasIsHT’HA, || consti-
tutes the groundwork of the law of adoption, as received by his
followers. They construe the passage as an unqualified prohibition
of the adoption of a youth or child whose age exceeds five years
and especially one whose initiation is advanced beyond the ceremony
of tonsure. This is not admitted as a rigid maxim by writers in
other schools of law; and the authenticity of the passage itself
is contested by some, and particularly by the author of the
Vyavahara-moyuc'ha, who observes truly, that it is wanting in
many copies of the Calica-purana. Others, allowing the text to be
genuine, explain it in a sense more consonant to the general prac-
tice, which permits the adoption of a relation, if not of a stranger
more advanced both in age and in progress of imitiation. The
following version of the passage conforms with the interpretation
of it given by Nanpa PaNDITA in the Dattaca-mimansa. ** Sons
given and the rest, though sprung from the seed of another,

* BALAM-BHATTA. t Vasisur’Ha, 15.8. MEexv, 9. 18,
| VAsISHT'HA, 15, 1.=7, See preceding quotations.
3
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announced his intention to the king, and having offered a
burnt offering with recitation of the holy words, in the
middle of his dwelling. ” *

ANNOTATIONS.

yet being duly initiated [by the adopter] under his own family
name, become sons [of the adoptive parent.] A som, having been
regularly initiated under the family name of his [natural] father,
unto the ceremony of tonsure, does not become the son of another
man, When indeed the ceremony of tonsure and other rites of
initiation are performed [by the adopter] under his own family name,
then only can sons given and the rest be considered as issue: else
they are termed slaves. After their fifth year, O King, sons are not
to be adopted. [But,] having taken a boy five years old, the adopter
should first perform the sacrifice for male issue, ”’ +

The Putresht: or sacrifice for male issue, mentioned at the close of
this passage, is a ceremony performed according to the instructions
contained in the following text of the Veda: “ He who is desirous
of issue, should offer to fire parent of male offspring, an oblation of
kneaded rice roasted upon eight potsherds; and to INDRA father of
male offspring, a similar oblation of rice roasted on eleven potsherds:
fire grants him progeny ; INDRA renders it old.

“ An unremote kinsman or the near relation of a kinsman’ This
very obsoure passage, which is variously read and interpreted, is here
translated accordiug to the elaborate gloss of NaxDa PaNDITA in his
treatise entitled Dattaca mimansa. Yet the same writer in his com-
mentary on VIsENU (15-19), citing this passage, gives the preference
to another reading (adura-band’havam asannicrishtam eva,) which he
expounds ‘ one whose whole kindred dwell in a near country, and one
not connected by affinity.” Which of these readings he has adopted
in his commentary on the Mitacshara, is not ascertained, From a
remark in the text (§ 14.), the author himself, VIINYANESWARA,
appears to have read and understood it differently: « Should take, in
the presence of his kin, one whose kinsmen are not remote.” For
copies of the Mitacshara exhibit the reading, adura-bandlavam
bandhu-sannicrishta eva. But the commentator BALAM-BHATTA seems
to have read, as the Dattaca mimansa, banhu-sannicrisht m (in

* VASISHT'HA, 15, 6, t+ Calica-purana c. antepenults
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14.  An unremote kinsman.] Thus the adoption of one
very distant by country and language, is forbidden.

15. The same [ceremonial of adoption*] should be
extended to the case of sons bought, self-given, and made
(as well as that of a son deserted 1) for parity of reasoning
requires it. ’

16. The son hought (crifa) is one who was sold
by his father and mother, or by either of them:
excepting as before an only son or an eldest one, and

ANNOTATIONS.

the accusative instead of the locative;) though he explain the
terms a little differently and transpose them: ¢should take a
kinsman nearly related (band’hu-sannicrishtam), as a brother’s
son or the like; but, on failure of such, one whose kinsmen
are not remote (adura-bund’havam) ; that is, any other person,
¢ whose father and the rest of his relations abide in a near country,
‘and whose family and character are consequently known.” The
‘authors of the Calpataru and Retnacara read, ¢ like the scholiast of
¢ VIsHNU, adure band’havam asannicrishtam eva, and thus interpret
¢ the passage ‘should take one whose kinsmen,’ namely, his maternal
¢ uncle and the rest, are near, [and whose name and tribe, with other
¢ particulars, can therefore be ascertained; or, for want of such
¢ kindred, {] even one whose good or bad qualities are not known,
¢ [or one whose kinsmen are not at hand ; for his name and family
¢ may be ascertained by other sufficient proof.’ || ]

“ Announced his intention to the king.” IRaja or king, usually
signifying the sovereign, is here restricted according to the remark
of NANDA PANDITA, to the chief of the town or village.

% In the middle of his dwelling.”] The sequel of VASISHT'HA’S
text is as follows :—*¢ But if doubt arise, let him set apart [without
initiation and with a bare m'aintenance] like a Sudra, one whose
kindred are remote. For it is declared [in the Veda] Many are
saved by one, ” €

15, The same ceremonial.] Excepting the sacrifice or burnt
offering. However, even that is to be performed at the adoption of
a son self-given, BALAM-BHATTA.

* Subod’hini. t+ DALAM-BHATTA. I Vivada-Retnucara.
|| Vivada-Retnacara, 9 Vasisuraa, 15, 6.—7,

I
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supposing distress and equality of tribe. As for the
text of MENU, (“He is called a son bought, whom
a man, for the sake of having issue, purchases from
his father and mother : whether the child be equal or
unequal to him ” ¥) it must be interpreted °whether
like or unlike in qualities ;” not in class ; for the author
concludes by saying “This law is propounded by me,
in regard to sons equal by class.” 4 :

17. The son made (Critrdma) is one adopted by
the person himself, who is desirous of male issue: being
enticed by the show of money and land, and being an
orphan without father or mother: for, if they be living,
he is subject to their control.

ANNOTATIONS.

16. As for the text of Menu, dc.] SULAPANI, on the other hand
expounds YAINYAWALCYA by MENU, and admits the inequality of
tribe. ¢ A child, sold by his father and mother, and received for
¢ adoption, is a son bought. He may be of dissimilar tribe : for the
‘ text [of MENU] expresses equal or unequal.’”’ { CHANDESWARA
¢ quotes the following discordant interpretations : ¢ Equal;”
¢ belonging to the same tribe ; or, if that be unot practicable, one
¢ unequal, or not appertaining to the same tribe. 8o the Parijata.||
¢ But the author of the Pracasa observe, Though the text express
¢ ““unequal,” yet a child of a superior tribe must not be taken as a
¢ son, by a man of inferior tribe; nor one of inferior class, by a
‘man of a higher tribe. And the words ¢ equal or unequal,” as
¢ interpreted by MEDHATIT’HI, are relative to similarity in respect
¢ of qualities.” q

17. The son made.] One bereft of father and mother and
belonging to the same tribe with the adopter, and by him adopted,
being enticed to acquiesce by the show of wealth, is & son made by
adoption. VIisweswaRra in the Madana- Parijata.

The form, to be observed, is this. At an auspicious time, the
adopter of a son, having bathed, addressing the person to be
adopted, who has also bathed, and to whom he has given some

* MExv, 9, 174. t+ Yasnvawarcya, 2. 134, Vide § 37.

1 Dipacalica on YAINYAWALCYA. )

|| Not the Madana-parijata, which gives the contrary interpretation,
9 Vivada Retnacara.
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18. The son self-given is one, who, being bereft of
father and mother, or abandoned by them (without cause,*)
presents himself, saying “ Let me become thy son. ”

19. The son, received with a bride, is a child, who,
being in the womb, is accepted when a pregnant bride is
espoused. He becomes son of the bridegroom.

ANNOTATIONS.
acceptable chattel, says “ Be my son.” He replies ¢ I am become
thy son.” The giving of some chattel to him arises merely from
custom. It is mot necessary to the adoption. The consent of both
parties is the only requisite; and a set form of speech is not
essential. RUDRAD’'HARA in the Sudd’hi-viveca.

18. The son self-given.] He, who, unsolicited, gives himself
saying “let me become thy son,” is called a son self-given (swayan-
datta)., APARARCA.

Here also it is requisite, that he belong to the same tribe with
his adoptive father. VISWESWARA in the Madana-Parijata.

“ He who has lost his parents, or been abandoned by them without
cause, and offers himself to a man as his son, is called a son self-
given.,” MeNv.t

Being abandoned by his father and mother without any sufficient
cause, such as degradation from class or the like; but merely from
inability to maintain him during a death, or for a similar reason,
Viramitrodaya.

19. The son recesved with a bride] If a woman be married
while pregnant, the ohild born of that pregnancy is a son received
with a bride (sahod’ha ;) provided the child were begotten by a
man of equal class. VIsweswarA in the Madana- Parijata.

He is distinguished from the son of an unmarried damsel, because
conception preceded the betrothing of the mother ; and from the
son of concealed origin, because the natural father is known. Then
what difference is there ? for the son of the unmarried damsel was
conceived before troth plighted.

True : yet there is a great difference, since one is born before
marriage, and the other after marriage. This son received with a
bride is son of him who takes the hand of the pregnant woman in
marriage ; for the maternal grandfather’s right is divested by his,

* BALAM-BHATIA, + MEenvu, 9, 178,
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20. A son deserted ( apavidd’ha ) is one, who, having
been discarded by his father and mother, is taken for
adoption. He is son of the taker. Here, as in every other
instance, he must be of the same tribe with the adoptive
father.

21. Having premised sons chief and secondary, the
author explains the order of their succession to the heri-
tage : “ Among these, the next in order is heir, and pre-
sents funeral oblations on failure of the preceding, ” *

-

ANNOTNATIONS.

giving away the child with the mother. NanpA PANDITA in the
Viajayanti on VISHNU.,

Since the bridegroom is specified as the adoptive father, the
child does not belong to his natural father. Although the religious
ceremony of marriage do not take place in the case of a pregnant
woman, since a text of law restricts the prayers of the marriage
ceremony to the nuptials of virgins, and forbids their use in
the instance of women who are not virgins, as a practice which has
become obsolete among mankind ; and it would be inconsistent with
a passage of the Veda [used at the nuptial ceremony as a prayer]
oxpressing “the virgin worships the generous sun in the form of
fire ; ” nevertheless the term ¢ marry ” [in the text of MENU 4] intends
a religious ceremony different from that, but consisting of burnt
offerings, and so forth, aceording to the remark of the Retnacara and
the rest. VACHESPATI MISRA in the Sradd’ha chintamani.

20. Discarded.] Abandoned: not for any fault, but through
inability to maintain him, or because he was born under the influ-
ence of the stars of the scorpion’s tail, § or for any similar reason.
BALAM-BHATTA.

Since that, of which there is no owner, is appropriated by seizure
or occupation, the child becomes son of him, by whom he is taken,
Nanpa PanDITA in the Vaijayanti VIsENU. 15. 24.

* YAINYAWALCYA, 2. 133, + Mexy, 9. 173.

1 The birth of a son, while the moon is near the stars of Mula
(the scorpion’s tail), is dangerous to the father’s life, according to
Indian astrology ; and, on this account, a son born under that influ-
ence is exposed or abandoned, if natural affection and humanity do
not overcome superstition and credulity.
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22. Of these twelve sens abovementioned, on failure
of the first respectively, the next in order, as enumerated
must be considered to be the giver of the funeral oblation
or performer of obsequies, and taker of a share or succes-
sor to the effects,

28. If there be a legitimate son and an appointed
daughter, MENU propounds an exception to the seeming
right of the legitimate son to take the whole estate, “ A
daughter having been appointed, if a son be afterwards
born, the division of the heritage must in that case be
equal : since there is no right of primogeniture for the
woman, ” *

ANNOTATIONS.

22. Of these twelve sons.] The various modes of adoption, added
 to the legitimate son by birth, raise the number of descriptions of sons
to twelve, according to most authorities, That number is expressly
affirmed by MENU,  NarkD4, | VasSISHT'HA, || VisENT, T &e. A pas-
sage is however quoted from DEVALA, asserting the number of fifteen
(¢ The descriptions of sons are ten and five,”) and VRIHASPATI is cited
as alleging the authority of MENU for thirteen ; ¢ Of the thirteen
sons, who have been enumerated by MENU in their order, the legiti-
mate son and appointed daughter are the cause of lineage. As oil is
declared to be a substitute for liquid butter, so are eleven sons by
adoption substituted for the legitimate son, and appointed daughter.”
NANDA PaNDITA, in his commentary on VISHNU, observes, that ¢ the
number of thirteen specified by Varmasearr, and that of fifteen by
Drvara, intend subdivisions of the species, not distinet kinds :
consequently there is no contradiction : for those subdivisions are
also included in the enumeration of twelve. It appears, however,
from a comparison of texts specifying the various descriptions of
sons, that the exact number (as indeed is acknowledged by various
descriptions, by numerous commentators and compilers) is thirteen :
including the son by a Sudra woman. Vide § 30.
23. If there be a son and an appointed daughter.] So this pas-
sage is interpreted by the commentators VisweswarA and BALam-
pHATTA. The origival is, however, ambiguous and might be

* Mexnu, 9.134. + Mexu, 9. 158. 1 NareDs, 13, 44.
|| Vasisar’mA 17. 11, 4 VisaNv, 15 1.
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24 So the allotment of a quarter share to other infe-
rior sons, when a superior one exists, has been ordained
by VASISHT'HA : “ When a son has been adopted, if a
legitimate son be afterwards born; the given son shares
a fourth part.” * Here the mention of a son given is in-
tended for an indication of others also, as the son bought,
son made by adoption, and [son self-given + and] the rest :
for they are equally adopted as sons,

25. Accordingly CATYAYANA says, “If a legitimate
son be born, the rest are pronounced sharers of a fourth
part, provided they belong to the same tribe,_ but if
they be of a different class, they are entifled to food and
raiment only.”

26. “ Those who belong to the same tribe,” as the
son of the wife, the son given and the rest [namely the
sons bought, made, self-given, and discarded, { ] share a
fourth part, if there be a true legitimate son : but those,
who belong to a different class, as the damsel’s son, the
son of concealed origin, the son of a pregnant bride, and
the son by a twice-married woman, do not take a fourth
part, if there be a legitimate son: but they are entitled
to food and raiment only.

ANNOTATIONS.
explained ¢ if there be a legitimate son and a son of an appointed
daughter” BaraM-BHATTA remarks that this can only happen
where a legitimate son is born after the appointment of a daughter.

24, So the allotment of a quarter share.] As the appointed
daughter participates where there is a legitimate son ; so do other
sons likewise partake, Subod’hini, .

The mention of a son given.] This is according to the reading of
the text as here cited and in the Viramitrodaya and CaMaLacara’s
Vivada- Tandava. But, in the Calpataru, Retnacara, Chintamani, &e.,
that restrictive term is wanting: Sa chaturt’ha-bhaga-bhagi syat,
instead of Chaturt'ha-bhaga-bhagi syad dattacah.

25. 8harers of a fourth part.] This reading is followed in the
Madana Parijata, Viramitrodaya, &c. But theCalpataru, Retnacara,
and other compilations read ‘a third part.’ Vide JIMUTA-VAHANA.
C.10 §13.

* VasisHT'HA, 15. 8. + BALAM-BHATTA.
| Subod’hini and Partjata.
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27. “Exceptionable sons, as the son of an “unmarried
damsel, a son of concealed origin, one received with a
bride, and a son by a twice-married woman, share neither
the funeral oblation, nor the estate.” This passage of
VISHNU* merely denies the right of those sons to a quar-
ter share, if there be legitimate issue : but, if there be no
legitimate son or other preferable claimant, even the child
of an unmarried woman and the rest of the adoptive sons
may succeed to the whole paternal estate, under the text
before cited (§ 21.)

28. “The legitimate son is the sole heir of his father’s
estate ; but, for the sake of innocence, he should give a
maintenance to the rest.” + This text of MENU must be
considered as applicable to a case, where the adopted sons
(namely the son given and the rest) are disobedient to the
legitimate son and devoid of good qualities.

29. Here a special rule [different from CATYAYANA'S ]
is propounded by the same author (MENU) respecting
the son of the wife : ‘Let the legitimate son, when divid-
ing the paternal heritage give a sixth part, or a fifth, of
the patrimony to the son of the wife. ”|| The cases must
be thus discriminated : if disobedience and want of good
%ua,lities be united, then a sixth part should be allotted.

ut, if one only of those defects exist, a fifth part.

30. MENU, having premised two sets of six sons,
declares the first six to be heirs and kinsmen ; and the
last to be not heirs but kinsmen : “The true legitimate
issue, the son of a wife, a son given, and one made by

ANNOTATION.

28. Applicable to a case where adopted soms (namely the son
given, &c.) are disobedient.] It also relates to the damsel’s son and
the rest : for they are declared entitled to food and raiment only, if
there be legitimate issue ; and that must be supposed to be founded
on the same authority with this text: but MENU has himself
propounded a fifth or a sixth part for the son of the wife if there be
legitimate issue.q] Viramitrodaya.

* It is not found in the institutes of VISENU; but is cited from
that author in the Madana-parijata and Viramitrodaya, as in this
place.

+ Mevvu, 9. 163. 1 BALAM-BHATTA,
|| Mexv, 9. 151, 9 VipE § 28,
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adoption, a son of concealed origin, and one rejected [ by
his parents,] are the six heirs and kinsmen. The son
of an unmarried woman, the son of a pregnant bride,
a son bought, a son by a twice-married woman, a son
self-given, and a son by a Sudra woman, are six not heirs
but kinsmen.” *

31. That must be expounded as signifying, that the
first six may take the heritage of their father’s collateral
kinsmen (sapindas and samanodacas) if there be no
nearer heir; but not so the last six. However, con-
sanguinity and the performance of the duty of offering
libations of water and so forth, on account of relation-
ship near or remote, belong to both alike.

32. It must be so expounded ; for the mention of a
given son in the following passage is intended for any
adopted or succedaneous son. “A given son must
never claim the family and estate of his natural father. -

ANNOTATIONS.

31. The ﬁst siz may take the heritage of collateral kinsmen : .. ..
not so the last siz.] The sense of the two passages is, that, if there
be no mnearer collateral kinsman, the first six inherit the property ;
but not the six last. Subod’hint.

However, consanguinity &c.] MED’HATIT'HI interprets the text of
MeNU signifying that ‘the last six are neither heirs nor kinsmen.’
But that interpretation is censured by CALLUCA-BHATTA; and is
supposed by the commentator on the Mitacshura to be here pur-
posely confuted.

32. The mention of a given son s intended for any adopted
son.] The meaning, as here expressed, is this: the mention of
a son given is in this place intended to denmote any succeda-
neous son. Consequently since it appears from the text that
adopted sons have a right of inheritance ; but, according to the
opponent’s opinion, it appears from another passage, that they have
not a right of succession ; it might be concluded from such a con-
tradiction, that the precepts have no authority: therefore lest the
text become futile, the interpretation, proposed by us, is to be
preferred. Subod’hini.

* MFNU, 9. 1956~—~160,
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The funeral oblation follows the family and estate: but
of him, who has given away his son, the obsequies
fail.” *

33. All, without exception, have a right of inherit-
ing their father’s estate, for want of a preferable son :
since a subsequent passage (“Not brothers, nor parents,
but sons, are heirs to the estate of the father, ”+) pur-
posely affirms the succession of all subsidiary sons
other than the true legitimate issue; and the right of
the legitimate son is propounded by a separate text
(“The legitimate son is the sole heir of his father’s
estate;” 1) and the word “ heir” (dayada) is frequently
used to signify any successor other than a son.

ANNOTATIONS. .

Of him, who has given away his son, the obseguies fail.] This
must be understood of the case where the giver has other male issue.
Subod’ hini.

But, if he have not, then even that son is competent to inherit
his estate and to perform his obsequies ; like the son of two fathers
(Sect. 10 § 1): for a passage of SATATAPA directs ¢ Let the given
son present oblations to his adoptive parent and to his natural
" father, on the anniversary of decease, and at Gaya, and on other
occasions ; not, however, if there be other male issue.” This indeed
can only occur where the natural father is bereft of issue after
giving away his son : since, at the time of the gift, it is forbidden
to part with an only son (§ 11.) In this manner is to be understood
the circumstance of a .given son, as son of two fathers, conferring
benefits on both. BALAM-BHATTA.

If either the natural parent or the adoptive father have no
other male issue, the Dwyamushyayana or son of two fathers shall
present the funeral oblation to him and shall take his estate : but not
5o, if there be male issue. If both have legitimate sons, he offers
an oblation to neither, but takes the quarter of a share allotted
to a legitimate son of his adoptive father. Vyavahara-mayuc’ha.

33. The word * heir” 1is frequently used.] An instance is cited
in the text. It is part of a passage, of which the sequel has not
been found, The words are * let him compel the heirs to pay.”

* MenNvu, 9. 142, + MENU, 9. 185. 1 Vide § 28,
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34. The variation which occurs in the institutes of
VASISHT'HA and the rest, respecting some one in both sets,
must be understood as founded on the difference of good
and bad qualities.

ANNOTATION.

34. The variation, which occurs in Vasisht'ha, &c.] MENU,
declaring the appointed daughter equal to the legitimate son, includes
her under legitimate issue,* and proceeds to define the remaining
ten succedaneous soms.t But VasrsEr'HA states the appointed
daughter as third in rank ;I which is a disagreement in the order
of enumeration. The same must be understood of other institutes
of law || which are here omitted for fear of prolixity. How then is
the succession of the next in order on failure of the preceding recon-
cileable ? The author proposes this difficulty with its solution. His
notion of the mode of reconciling it is this: Menu, declaring that
the first set of six sons by birth or adoption is competent to inherit
from collateral kinsmen on failure of nearer heirs, but not so the
second set, afterwards proceeds to deliver incidentally definitions of
those various sons. It appears therefore to be a loose enumeration,
and not one arranged with precision. Accordingly MENU, in saying .
¢¢ Let the inferior in order take the heritage,” € does not limit this
very order, but intends one different in some respects : and the
difference is relative to good and bad qualities. The same method
must be used with the variations in other codes. Moreover, what is
ordained by YaJNYAwaLcya is consistent with propriety. For the
true legitimate son and the son of an appointed daughter are both
legitimate issue and consequently equal. The son of the wife, a son
of hidden origin, the son of an unmarried damsel, and a son by a
twice-married woman, being produced from the seed of the adoptive
father or from a soil appertaining to him, have the preference
before the son given and the rest. The son received with a bride,
being produced from soil which the adoptive father accepts for his
own, is placed in the second set by the authority of the text [or
because the mother did not appertain to the adoptive father at the

* Menv, 9. 165.  MENU, 9. 166—178. I VAsisHTHA, 17, 14,
|| As VISHNU, 15, 2==37. NAREDA, 13. 44—45, DevaLa, &c.
‘ € Menvu, 9. 124,
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35. But the assignment of the tenth place to the son of
an appointed daughter, in GAUTAMA’S text, is relative to
one differing in tribe.

36. The following passage of MENU, “ If, among seve-
ral brothers of the whole blood, one have a son born,
MENU pronounces them all fathers of male issue by means

of that son;”* is intended to forbid the adoption of i

others, if a brother’s son can possibly be adopted. It is
not intended to declare him son of his uncle : for that is
inconsistent with the subsequent text ; « brothers likewise
and their sons, gentiles, cognates, &c. ” +

87. The author next adds a restrictive clause by way
of conclusion to what had been stated : “ This law is pro-
-pounded by me in regard to sons equal by class.” }

38. This maxim 1s applicable to sons alike by class, not
to such as differ in rank.

39. Here the damsel’'s son, the son of hidden origin,
the son received with a bride, and ason by a twice-
married woman, are deemed of like class, through their

‘ ANNOTATIONS.
time when the child was begotten. ||] The whole is therefore un-
exceptionable. Subod’ hins.

86. That is inconsistent with the subsequent text.] It is incom-
patible with a passage of YaINvawarcya declaratory of the
nephew’s right of succession after brothers. For, if he be deemed a
son, because all the brethren are pronounced fathers of male issue by
means of the son of a brother, he ought to inherit before all other
heirs, such as the father and the rest, [who are in that passage
preferred to him.] Subod’hini.

The principle of giving a preference to the nephew, as the nearest
kinsman, in the selection of a person to be adopted, is carried much
further by NaNDA PANDITA in the Dattaca-mimansa : and, according
to the doctrine there laid down, the choice should fall on the next
nearest relation, if there be no brother’s son ; and on a distant rela-
tion, in default of near kindred: but on a stranger, only upon
failure of all kin, 8ee § 13.

* Menv, 9. 182.
+ Yassvawarcya, 2. 136, Vide infra C. 2. Sect 1. § 1.
T Yasnvawarcya, 2, 134, || BALAM-BHATTA,
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natural father; but not in their own characters : for they
are not within the definition of tribe and class.

40. Since issue, procreated in the direct order of the
tribes, as the Murd’havasicta and the rest, are compre-
hended under legitimate issue, it must be understood, that,
on failure of these also, the right of inheritance devolves
on the son of the wife and the rest.

41. But the son by a Sudra wife, though legitimate, -
does not take the whole estate, even on failure of other
issue. Thus MENU says, “ But, whether the man have
sons, or have no sons, [by his wives of other classes.] no
more than a tenth part must be given to the son of the
Sudra.”*

42. “ Whether he have sons, ” whether he have male
issue of a regenerate tribe ; “ or have no sons,” or have no
issue of such a tribe ; in either case, upon his demise, the
son of the wife er other [adoptive son,] or any other
kinsman [and heir,] shall give to the Sudra’s son, no
more than a tenth part of the father’s estate. .

ANNOTATIONS.

39. They are not within the definitivn of tribe.] For Yasnva-
WALCYA, having described the origin and distinctions of the tribes
and classes, [ tiz., the Mdrd"hamicta,- Ambasht’ha, Nishada,
Mahishya, Ugra and Carana: ] adds “ This rule concerns the
children of women lawfully married. ” + Viramitrodya.

Since these (vez., the damsel’s son and the rest) are bastards ;
born either in fornication or adultery, their exclusion from oclass,
tribe, &c., has been ordained in the first book on religious obser-
vances. Subod’hini.

41. No more than a tenth part.] Is not this wrong ? for it has
been declared, that the Sudra’s son shall take a share in a distribu-
tion among sons of various tribes (Sect. 8. § 1); but it is here
directed, that he shall have a tenth part. No: for the four shares
of the Brahmani’s son, with three for the Cshatriya’s child, make
seven ; and, with two for the Vaisya’s offspring, make nine ; adding
that to one for the Sudra’s son, the sum is ten. Thus there is no
contradiction : for in that instance also, his participation for a tenth
part is ordained : and the whole is unexceptionable. Subod’hini.

* MENv, 9, 1564, 1 VAINYAWALCYa, 1, 93,
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43. Hence it appears, that the son of a Cshatriya or
Vaisya wife takes the whole of the property on failure of
issue by women of equal class.

SECTION XIL

Rights of a son by a female slave, in the case of a
Sudra’s estate.

1. The author next delivers a special rule concerning
the partition of a Sudra’s goods. “ Even a son begotten
by a Sudra on a female slave may take a share by the
¢ father’s choice. But, if the father be dead, the brethren
‘should make him partaker of the moiety of a share :
‘and one, who has no brothers, may inherit the whole
¢ property, in default of daughter’s sons.” *

2. The son begotten by a Sudra on a female slave,
obtains a share by the father’s choice, or at his plea- .
sure. But after [the demise of ] the father, if there
be sons of a wedded wife, let these brothers allow the
son of the female slave to participate for half a share ;
that is, let them give him half [as much as is the amount
of one brother’s }] allotment. However, should there be no
sons of a wedded wife, the son of the female slave takes
the whole estate, provided there be no daughters of a wife,
nor sons of daughters. But, it there be such, the son of
the female slave participates for half a share only.

3. From the mention of a Sudra in this place, [it
follows, that] the son begotten by a man of a regenerate
tribe on a female slave, does not obtain a share even by
the father’s choice, nor the whole estate after his demise.
But, if he be docile, he receives a simple maintenance.

ANNOTATIONS.
43. Hence st appears.] It so appears from the text of MENU”
above cited (§ 41). BALAM-BHATTA.
1. ¢ I default of daughter’s sons.””] Some interpret this ‘on
failure of daughters and in default of their sons.” BALAM-BHATTA.

* YAINYAWALCYA. 2. 134—135. + BALAM-BHATTA,
1 Subod’hini and BALAM-BHATTA,
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SECTION L

Right of the widow to inherit the estate of one, who leaves
no male issue.

1. THAT sons, principal and secondary, take the heri-
tage, has been shown. The order of succession among all
[tribes and classes *] on failure of them, is next declared.

2. “The wife, and the daughters also, both parents,
“brothers likewise, and their sons, gentiles, cognates, a
*“ pupil, and a fellow student : oun failure of the first among
“these, the next in order is indeed heir to the estate of
“one, who departed for heaven leaving no male issue.
“ This rule extends to all [persons and +] classes.”

3. He, who has no son of any among the twelve
descriptions above stated (C. I. ™) is one having ‘no male
issue” Of a man, thus leaving no male progeny, and
going to heaven, or departing for another world, the heir
or successor, is that person, among such as have been here
enumerated, (viz.,, the wife and the rest,) who is next in
order, on failure of the first mentioned respectively. Such
is the construction of the sentence.

4. This rule, or order of succession, in the taking of
an inheritance, must be understood as extending to all
tribes, whether the Murd havasicta and others in the

ANNOTATIONS.

2. ¢ Brothers likewise.” ] This is understood by BALAM-BHATTA
as signifying both brothers and sisters.

“And their sons.”] BaraM-BHATTA understood the daughters of
brothers, as well as their sons.

3. Such is the construction of the sentence. ] The commentator
Bavau-BHATTA disapproves the reading which is here followed.
The difference is, however, immaterial.

* Subod’hini.  + Subod’hini. 1 YaINYWALCYa, 2, 136—137.
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direct series of the classes, or Suta and the rest in the
inverse order ; and as comprehending the several classes,
the sacerdotal and the rest.

5. In the first place, the wife shares the estate.
“Wife” (patni) signifies a woman espoused in lawful
wedlock ; conformably with the etymology of the term
as implying a connection with religious rites.

6. Vridd’ha MENU also declares the widow’s right to
the whole estate. *The widow of a childless man, keeping
unsullied her husband’s bed, and persevering in religious
observances, shall present his funeral oblation and obtain
[his] entire share.”*  Vrihad-VISHNU likewise ordains it :
“The wealth of him, who leaves no male issue, goes to his
wife ; on failure of her, it devolves on daughters ; if there
be none, it belongs to the father ; if he be dead, it apper-
tains to the mother.”+ So does CATYAYANA: “Let the
widow succeed to her husband’s wealth, provided she be
chaste ; and, in default of her, the daughter inherits if §
unmarried.”} And again, in another place : “The widow,

being a woman of honest family, or the daughters, or on

failure of them the father, or the mother, or the brother,
or his sons, are pronounced to be the heirs of one who
leaves no male issue.” | Also VRIHASPATI: “ Let the

ANNOTATIONS.

6. Conformably with the etymology.] A rule of grammar is cited
in the text: viz. PaNINT, 4. 1. 35.

The author of the Subod'hini remarks, that the meaning of the
grammatical rule cited from PANINI is this : Paténi ¢ wife ’ anoma-
lously derived from Pati ‘husband,’ is employed when connection
with religious rites is indicated : for they are accomplished by her
means, and the consequence accrues to him. The purport is, that
a woman, lawfully wedded, and no other, accomplishes religious
ceremonies : and therefore one espoused in lawful marriage is ex-
clusively called a wife (patnt) Although youuger wives are not
competent to assist at sacrifices or other religious rites, if an eldest
wife exist, who is not disqualified ; still since the rest become

* See a note on this passage in JIMUTA-VAHAN4, Ch. 11. Sect.
8§70, t Vishnu, 17, 4—17. 1 Vide infra. Sect. 2. § 2.
|| In the Viramitrodaya, this is cited as a text of different author ;
but the commentator on the Mitacshara treats it as a further passage
from the author before cited.
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wife of a deceased man, who left no male issue, take his
share, notwithstanding kinsmen, a father, a mother, or
uterine brethren, be present.”

7. Passages, adverse to the widow’s claim, . likewise
occur. Thus NAREDA has stated the succession of bro-
thers, though a wife be living ; and has directed the
assignment of a maintenance only to widows. ‘Among
brothers, if any one die without issue, or enter a -
religious order, let the rest of the brethren divide his
wealth, except the wife’s separate property. Let them
allow a maintenance to his women for life, provided these
preserve unsullied the bed of their lord. But, if they
behave otherwise, the brethren may resume that allow-
ance. ” * MENU propounds the succession of the father, or
of the brother, to the estate of one who has no male off-
spring: “ Of him, who leaves no'son, the father shall
take the inheritance, or the brothers. ” + He likewise
states the mother’s right to the succession, as well as the
paternal grandmother’s: “Of a son dying childless, the
mother shall take the estate : and, the mother also being
dead, the father’s mother shall take the heritage. ” #
SANCHA also declares the successive rights of brothers,
and of both parents, and lastly of the eldest wife: “ The
wealth of a man, who departs for heaven, leaving no male
issue, goes to his brothers. If there be none, his father and
mother take it ; or his eldest wife.” CATYAYANA too says,
“If a man di€ separate from his coheirs, let his father take
the property on failure of male issue; or successively
the brother, or the mother, or the father’s mother.”

ANNOTATIONS.
competent in their turns, on failure of her, or even during her life, if
she be afflicted with a lasting malady or be degraded for misconduet,
they possess a capacity for the performance of religious ceremonies :
and here such capacity only is intended : Or else marriage may be
exclusively meant by religious rites: for offerings are made to
deities at that ceremony ; and such also is a sacrifice or solemn rite.
Thus likewise, a woman lawfully espoused, and no other, is a wife

(patni ),

* NAREDA, 13. 25—26, t Meno, 9. 185. Vide Sect. 4. § 1.
"1 MENu, 9. 217. Vide Sect. 4. § 2. & Section . § 2.
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8. ' The application of these and other contradictory
passages is thus explained by D’HARESWARA :  ‘The rule,
deduced from the texts [of YAINYAWALCYA, &c. ¥], that
. the wife shall take the estate, regards the widow of a
separated brother : and that, provided she be solicitous
of authority for raising up issue to her husband. Whence
is it inferred, that a widow succeeds to the estate, provided
she seek permission for raising up issue, but not independ-
ently of this consideration ? From the text above cited,
“ Of him, who leaves no son, the father shall take the
mhenta.nce ’+ and other similar passages [as NAREDA’S,
&e. }] For here a rule of adjustment and a reason for it
must be sought; but there is none other. Besides it is
confirmed by a passage of GAUTAMA: “Let kinsmen
allied by the funeral oblation, by family name, and by
descent from the same patriarch, share the heritage ; or
the widow of a childless man, if she seek to raise up
offspring to him.” ||

9. ‘The meaning of the text is this: persons, connected
by a common oblation, by race, or by descent from a
patriarch, share the effects of one who leaves no issue: or
his widow takes the estate, provided she seek progeny.’

10. MENU likewise shows by the following passage,
that, when a brother dies possessed of separate property,
the wife’s claim to the effects is in right of progeny,

ANNOTATIONS.

8. And other contradictory passages.] Alluding to the texts of
GavuTaMa and DEVALA subsequently quoted. BALAM-BHATTA.

The rule deduced from the texts.] From those of YasNyawarLcya
(§ 2.), Vriddha-MENT, VisENU, CATYAYANA and VRIHASPATI (§ 6.)
Subod’hing, &e.

« If she seek .... offspring.”] The particle (va) is understood
by the author, by whom the passage is here cited, in the condi-
tional sense, as appears from the interpretation of the text in the
next paragraph (§9.); according to the remark of the commen-
tators on the Mitacshara. But the scholiast of GauTaMA takes it in
its usunl disjunctive sense : and the text is differently interpreted
by the author of the Mitacshara himself (§ 18.)

* Subod’hini. + Menv, 9, 185. Vide supra, § 7.
- 1 BaLaM-BHATTA. || GAUTAMA, 28, 19—20. Vide infra. § 18,
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and not in any other manner. “ He, who keeps the
estate of his brother and maintains the widow, must, if
he raise up issue to his brother, deliver the estate to the
son.” * So, in the case of undivided property likewise, the
same author says, “ Should "a younger brother have
begotten a son on the wife of his elder brother, the division
must then be made equally : thus is the law settled. ” +

11. ¢ VASISHT'HA also, forbidding an appointment to
raise up issue to the busband, if sought from a covetous
motive (“ An appointment shall not be through covet-
ousness ;7 }) thereby intimates, that the widow’s succes-
sion to the estate is in right of such an appointment, and
not otherwise.’

12. ¢ Bat, if authority for that purpose have not been
received, the widow is entitled to a maintenance only ; by
the text of NAREDA : “ Let them allow a maintenance to
his women for life.” ||

13. ‘The same (it is pretended) will be subsequently
declared by the contemplative saint : “ And their childless
wives, conducting themselves aright, must be supported ;
but such, as are unchaste, should be expelled ; and so,
indeed, should those, who are perverse. €]

ANNOTATIONS.

10. ¢ Must.....deliver the estate to the son.”] It is thus shown,
that a separated brother is meaut; else, if there had been no parti-
tion, he could have separate property. In the text subsequently
cited, it appears from the direction for making the division equally
that the case of an unseparated coheir is intended. Since there could
be no partition, if he were already separated. Subod’hini.

11. The widow’s succession is in right of such an appointment.]
A widow, who has accepted authority for raising up issne to her hus-
band, has the right of succession to his estate; but no other widow
has so. Viramitrodaya.

18. The sams (it is pretended) will be declared.] Here the
particle ctla indicates disapprobation ; as in the example ¢ Ah! will
thou [presume to] fight.” For this passage of YasNnvawarcra will
be expounded in a different sense. So the expression by some

* MENU, 9. 146. + Men~v. 9. 120, 1 VasiseT’HA, 17. 48.
|| NAREDA, 13. 26, Vide supra. § 7. 9 YaINYaWALCYA, 2. 143,
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14. ¢ Moreover, since the wealth of a regenerate man is
designed for religious uses, the succession of women to such
property is unfit ; because they are not competent to the
performance of religious rites. Accordingly, it has been
declared by some author, “ Wealth was produced for the
sake of solemn sacrifices : and they, who are incompetent
to the celebration of those rites, do not participate ;in the
property, but are all entitled to food and raiment.” “ Riches
were ordained for sacrifices. Therefore they should be
allotted to persons who are concerned with religious
duties ; and not be assigned to women, to fools, and to people
neglectful of holy obligations.”

15. That is wrong: for authority to raise up issue to
the husband is neither specified in the text, (“ The wife
and the daughters also, &c.” *) nor is it suggested by the
premises. Besides, it may be here asked ; is the appoint-
ment to raise up issue a reason for the widow’s succession
to the property ? or is the issue, borne by her, the cause of
her succession? If the appointment alone be the reason,
it follows, that she has a right to the estate, without having
borne a son ; and the right of the son subsequently pro-
duced [by means of the appointment +] does not ensue.
But, if the offspring be the sole cause [of her claim, {] the
wife should not be recited as a successor: since, in that
case, the son alone has a right to the goods.

16. But, it is said, women have a title to property,
either through the husband, or through the son, and not

ANNOTATIONS.
author’ (§ 14.) is intended as an indication of disrespect. Hence
the insertion of the passage so cited, in this argument, does not
imply an acknowledgment of it as original und genuine. Subod’hini.

14, 1t has been declared by some author,] The passage here cited
is mnot considered as authentic; and no authority is shown for that
and the following text. BALAM-BHATTA.

15. And the right of the son subsequently produced does not
ensue.] Which is inconsistent with the enunciation of his right
of succession, as one of the twelve descriptions of sons, preferably
to the widow and other heirs, Subod’hini and BALAM-BHATTA.

%52, + BALAM-BHATTA. | BALAM-BHATIA,
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otherwise, That is wrong: for it is inconsistent with the
following text and other similar passages. “ What was
given before the nuptial fire, what was presented in the
bridal procession, what has been given in token of affec-
tion, what has been received by the woman from her
brother, her mother, .or her father, are denominated the
sixfold property of a woman.” *

17. ‘Besides, the widow and the daughters are an-
nounced as successors (§ 2), on failure of sons of all des
eriptions. Now by here affirming the right of a widow
who has been appointed to raise up issue, the right of her
son to succeed to the estate is virtually affirmed. But
that had been already declared; and therefore the wife
ought not to be mentioned under the head [of succession
to the estate +] of one who leaves no male issue.

18. But, it is alleged, the right of a widow, who is
authorized to raise up issue to her husband, is deduced
from the text of GAUTAMA: “Let kinsmen allied by the
funeral oblation, by family name, and by descent from the
same patriarch, share the heritage; or the widow of a
childless man : and she may either [remain chaste, or may]
seek offspring. 1 This too is erroneous : for the sense,
which is" there expressed, is not ‘If she seek to obtain
offspring, she may take the goods of one who left no issue ;’
but ‘ persons allied by the funeral oblation, by family
name, and by descent from the same patriarch, share the
effects of one who leaves no issue ; or his widow takes his
estate : and she may either seek to obtain progeny, or may

ANNOTATIONS.

16. That is wrong : for it is inconsistent with the following text.]
Admitting the restriction, that women obtain property through
their husbands or sons only, still that restriction does not hold good
universally, since women’s right of property is declared in other
instances. Subod’ hint.

17. The wife ought not to bs mentioned.] She ought not to be
here mentioned, lest it should be thought a vain repetition. Subod’hini.

18. She may either seck to obtain progeny.] The author proposes
two modes of conduct for a woman whose husband is deceased. One

* Mg~v, 9. 194. + BALAM-BHATTA.
T Vide § 8. 7The text is here translated according to the commen-
tator’s interpretation. '
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remain chaste” This is an instruction to her in regard
to her duty. For the particle (va) ° denotmg an
alternative, does not convey the sense of 1f.’ Besides it
is fit, that a chaste woman should succeed to the estate,
rather than one appointed to raise up issue, reprobated as
this practice is in the law as well as in popular opinion.
The succession of a chaste widow is expressly declared :
“The widow of a childless man, keeping unsullied her
busband’s bed, and persevering in religious observances,
shall present his funeral oblation and obtain his eutire
share.”* And an authority to raise up issue is expressly
condemned by MENU: ¢ By regenerate men no widow
must be authorized to conceive by any other ; for they,
who authorize her to conceive by another, violate the
primeval law.”

19. But the text of VASISHT'HA “ An appointment
sball not be through covetousness ; ” must be interpret-
ed: ‘if the husband die either unseparated from his
coparceners or reunited with them, she has not a right
to the succession ; and therefore an appointment to raise

ANNOTATIONS.

is, that she should seek offspring, or endeavour to obtain male issue
under an authority for that purpose. The term va (either, or,) in
this place does not signify ¢ if;’ but indicates an alternative and
that implies an opposite case ; and the opposite case is the second
mode of conduct, which, though not expressly stated in the text,
must, by force of the particle va, in its usual disjunctive accepta-
tion, be opposite to the desire of obtaining progeny by means of an
appointment to raise up issue ; and this is consequently determined to
be the duty of chastity. The meaning therefore is this : two modes
of conduct are here prescribed : ‘either she must seek male issue by
means of an appointment for that purpose, or she must remain
chaste. Subod’hini.

19. Therefore an appointment......must not be acceptsd.] Con-
sidering, that she has mot herself a right to the estate, she ought
not to seek an authority for raising up issue, from coiletousness;
with the view that the wealth may go to her progeny as it cannot
belong to herself. Subod’hini.

*Vide § 6. +Mexv, 9. 64. Vide C. 1. Sec. 0. {Vide § 11.
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up issue must not be accepted for the sake of securing the
succession to her offspring.’

20. As for the text of NAREDA, “Let them allow a
maintenance to his women for life ;” * Since reunion of
parceners had been premised (in a former text, viz,
“The shares of reunited brethren are considered to be
exclusively theirs;” ) it must be meant to assign only
a maintenance to their childless widows. Nor is tauto-
logy to be objected to that passage, the intermediate
text being relative to reunited parceners (“ Among bro-
thers, if any one die without issue, &c.” }) For women’s
separate property is exempted from partition by this
explanation of what had been before said; and a mere
maintenance for the widow, is at the same time ordained.

21. The passage, which has been cited, “ Their child-
less wives, conducting themselves aright, must be sup-
ported ;|| will be subsequently shown to intend the wife
of an impotent man and so forth. €]

22. As for the argument, that the wealth of a
regenerate man is-designed for religious uses ; and that a
woman’s succession to such property is unfit, because she
is not competent to the performance of religious rites ;
that is wrong ; for, if everything, which is wealth, be

ANNOTATIONS.

20. Nor is tautology to be objected.] On the ground, that both
passages convey the same import. For, in explaining what had
been before said, the two several passages convey two distinct mean-
ings : namely, that the woman’s separate property is not to be divided ;
and that a maintenance only is to be granted to them. What had
been before said, is not all which is afterwards declared ; that it
should be charged with tautology. The text “ Among brothers, if
any one die without issue,” is an explanation of the preceding one
( “ The shares of the reunited brethren are considered to be exclu-
sively theirs.””) The close of it, ¢ except the wife’s separate pro-
perty,” is a declaration of her property being indivisible ; and the
subsequent passage (¢ Let them allow a maintenance to his women
for life”’) contains a separate injunction, BALAM-BHATTA.

* NargDA, 13. 26. Vide § 12. + NaggDpa, 13. 24,
1 NAREDa, 13. 25. See JIMUTA-VAHANA, Ch. 11. Sec. 1. § 48.
|| Vide supra. § 13, 9 Vide Seoct. 10 § 15.
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intended for sacrificial purposes, then charitable donations
burnt offerings, and similar matters, must remain un-
accomplished. Or, if it be alleged, that the applicableness
of wealth to those uses is uncontradicted, since sacrifice
here signifies religious duty in general ; and charitable
donations, burnt offerings and the rest are acts of religi-
ous duty ; still other purposes of opulence and gratifica-
tion, which are to be effected by means of wealth, must
remain unaccomplished ; and, if that be the case, there
is an inconsistency in the following passages of YAINYA-
WALCYA, GAUTAMA and MENU. “ Neglect not religious
duty, wealth or pleasure in their proper season. ” * “ To
the utmost of his power, a man should not let morning,
noon or evening be fruitless, in respect of virtue, wealth
and pleasure.” + “The organs cannot so effectually be
restrained by avoiding their gratification, as by constant
knowledge [of the ills incident to sensual pleasure. ” }]

23. Besides, if wealth be designed for sacrificial uses,
the argument would be reversed, by which it is shown,
that the careful preservation of gold [ inculcated by a
passage of the Veda||] “Let gold be preserved,” is
intended uot for religious ends, but for human purposes.

) ANNOTATIONS.

22. Sacrifice here signifies religious duty in general.] The relin-
quishment of a thing, with the view to its appertaining to a deity,
is a sacrifice (‘yaga) or consecration of the thing. The same de~ign,
terminated by casting the thing into flames, is a burnt offering
(homa) or holocaust. The conferring of property on another by
annulling a previous right, is a gift (dana) or donation. Such is
the difference between sacrifice, bnrnt offering and donation.
Subod hint. '

¢ In their proper season.” ] This part of the text was wanting in
the quotation of it, as here exhibited : but the passage, as it is read
in its proper place, by the Mitacshara, ApArAkcA and the Dipacalica,
contains the words swace cale ‘in their proper season.’ '

23. The argument would be reversed. ] The reasoning here
alluded to ocours in the Mimansa : and is the 12th topic of the 4th
section of the 3rd chapter. The passage of the Vedus, which is here

* YainvawaLcya, 1.115. + Not found in GauTaMA’S institutes,
1 MENU, 2. 96, partially quoted in this place. || BaLAM-BHATTA.
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24. Moreover, if the word sacrifice import religious
duty in general, the succession of women to estates is
most proper, since they are competent to the perform-
ance of auspicious and conservatory acts [as the making
of a pool or a garden, &c.* ]

25. The text of NAREDA, which declares the depend-
ence of women, (“A woman has no right to independ-
ence,” +) is not incompatible with their acceptance of
property ; even admitting their thraldom.

. 26. How then are the passages before cited (“ Wealth
was produced for the sake of solemn sacrifices, &c.” 1) to be
understood ? The answer is, wealth, which was obtained
[in charity ||] for the express purpose of defraying sa-
crifices, must be appropriated exclusively to that use even
by sous and other successors. The text intends that : for
the following passage declares it to be an offence [ to act
otherwise, ] without any distinction in respect of sons and
successors. “He, who, having received articles for a
gacrifice, disposes mot of them for that purpose, shall
become a kite or a crow.” €

27. 1t is said by CATYAYANA “ Heirless property goes
to the king, deducting however a subsistence for the
females as well as the funeral charges: but the
goods belonging to a venerable priest, let him bestow
on venerable priests.” « Heirless property,” or wealth

ANNOTATIONS.
examined, and the initial words of which are quoted in the text,
enjoins the careful preservation of gold, lest it lose its brightness
and be tarnished. Thgq question, raised on it, is whether the observ-
ance of the precept be essential to the efficacy of sacrifice or serva
énly a human purpose; and the result of the reasoning is that the
precept affects that person, and not the sacrifice. The reasoning is
considered by the author to be incompatible with the notion, that

wealth is intended solely for sacrificial uses.
27. % Let him bestow on venerable priests” . . . . ‘let him bestow
on a venerable priest.’ ] The commentator, BALAM -BHATTA, considers

* BALAM-BHATTA + NaREDa, 13. 31, 1 Vide § 14.

|| BALAM-BHATTA. .

€ This is a passage of MENU according to BALAM-BHATTA ; and a
text of the same import, but expressed in other words, occurs in
his institutes, 11, 25,
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which is without an heir to succeed to it, “goes to
the king,” or becomes the property of the sovereign ;
“ deducting however a subsistence for the females as
well as the funeral charges:” that is, excluding or
setting apart a sufficiency for the food and raiment of the
women, and as much as may be requisite for the funeral
repasts ahd other obsequies in honour of the late owner,
the residue goes to the king. Such is the construction
of the text. An exception is added: “but the goods
belonging to a venerable priest,” deducting however a
subsistence for the females as well as the charges of obse-
quies, ¢ let him bestow on a venerable priest.’

28. This relates to women kept in concubinage : for
the term employed is “females” (yo shid). The text
of NAREDA likewise relates to concubines ; since the word
there used is “ women ” (str¢). “ Except the wealth of a
Brahmana [property goes to the king on failure of heirs.]
But a king, who is attentive to the obligations of duty,
should give maintenance to the women of such persons.
The law of inheritance has been thus declared. ” *

29. But since the term “wife” (paini) is here em-
ployed, (§ 2) the succession of a wedded wife, who is
chaste, is not inconsistent with those passages.

30. Therefore the right interpretation is this: when a
man, who was separated from his coheirs and not reunited
with them, dies leaving no male issue, his widow [if
chaste }] takes the estates in the first instance. For parti-
tion had been premised; and reunion will be subsequent-
1y considered.

31. It must be understood, that the explanation,
proposed by SRICARA and others, restricting [the widow’s

'~ ANNOTATIONS. :
as a variation in the reading of the text, the subsequent interpretation
of it, *let him bestow on a venerable priest :’ srotriyayopapadayet
in place of srotriyebhyas tad arpayet. He remarks, however, that
the singular number is used generally.

. 28, The text....relates to concubines.] Or to twwe-ma.rned
women and others not considered as wives espoused in lawful wed-
Yock. BALAM-BHATTA.

* NAREDA, 13, 51-52. t BALAM-BHATTA.
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succession] to the case of a small property, is refuted by
this [following argument.*] If there be legitimate sons, it
is provided, whether partition be made in the owner’s life-
time or after his dececase, that the wife shall take a share
equal to the son’s. “If he make the allotments equal,
his wives must be rendered partakers of like portions.” ¢
And again: “Of heirs dividing after the death of the
father, let the mother also take an equal share.” ¥ Such
being the case, it is a mere error to say, that the wife takes
nothing but a subsistence, from the wealth of her husband,
who died leaving no male issue.

32. But it 1s argued, that, under the terms of the
texts above cited, (“ his wives must be rendered partakers
of like portions ; ” and “let the mother also take an equal
share;”) a woman takes wealth sufficient only for her
maintenance. That is wrong: for the words “share” or
“ portion,” and “equal ” or “ like,” might consequently be
deemed unmeaning.

33. Or suppose, that if the wealth be great, she
takes precisely enough for her subsistence ; but if

ANNOTATIONS.

31. It is a mere error to say, that the wife takes nothing but a
subsistence.] If the wife share a portion equal to that of a son,
not an allotment sufficient only for her support, both when the
husband is living, and after his decease, though sons ‘exist ; more
especially should it be affirmed, that she obtains the whole wealth
of her husband, who leaves no male issue: and thus, since the
widow’s succession to the whole estate is established by reasoning
a fortiori, the assertion, that she obtains no more than food and
raiment, is erroneous. Besides, since the wife’s participation with
a son, who is entitled to take a share of the estate, or if there be
no other son, the whole of it, has been expressly ordained, it is fit
that sheshould, on failure of male issue, take the wealth of her
childless husband being separate from his coheirs. Subod’hins.

32. For the words ‘‘ share” and ‘‘equal’ might consequently be
deemed unmeaning.] These terms are commonly employed to signify
¢portion’ and ¢parity.’ By abandoning their own signification
without sufficient cause, they would appear unmeaning. Subod’kini.

* BALAM-BHATTA, +C. 1, SBect, 2. § 8. $C. 1. Sect. 7.§ 1.
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small, she receives a share equal to that of a son. This
again is wrong : for variableness in the precept must be
the consequence. Thus, if the estate be considerable, the
texts above cited, (“ his wives must be rendered partakers
of like portions;” and “let the mother also take an equal
share ; ”) assisted by another passage [“ Let them allow a
maintenance to his women for life;” § 12 *] suggest an
allotment adapted for bare support. But, 1if the estate be
inconsiderable, the same passages indicate the assignment
of a share equal to a son’s.

34. Thus, in the instance of the Chatumarsye sacri-
fices, in the disquisition [of the Mimansa] on the passage

ANNOTATIONS.

33. Variableness in the precept must be the consequence.] 1If the
passages above cited (§ 31), assisted by another passage (§12),
ordain the widow’s receipt of a sufficienoy for her support, at the
time of making a partition with the sons, whether her husband,
who was wealthy, be then alive or dead ; but ordain her taking of
a share equal to that of a son, if her husband possess little property ;
then a single sentence, once uttered, is in one case dependant [on
a different passage, for its interpretation,] and not so in another
instance. Cousequently, since it does not retain an uniform import,
there is variableness in the precept. Subod’hini.

34. Intheinstance of the Chaturmasya sacrifices.] These are
four sacrifices performed on successive days, according to some
authorities ; but in the months of Ashad’ha, Cartica, and P'halguna,
according to others. They are severally denominated Vaiswedeva,
Varuna-praghasa, Sacamed’ha and Sunasiriga. The oblations
consist of roasted cakes ( Purodasa) ; and, at the second of them,
two figures of sheep made of ground rice. The cakes are prepared
in the usual manner, consisting of rice, kneaded with hot water,
and formed into lumps of the shape of a tortoise : these are roasted
on a specified number of potsherds (capala) placed in a circular hole,
which contains one of the three consecrated fires perpetually main-
tained by devout Brahmanas.

Inthe disquisitionon the passage dwayoh pran ayanti.] Part of a

* Subod’hini and BALAM-BHATTA.
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dwayoh pran ayanti;* where it is maintained by the oppo-
nent, that the rules for the preparation of the sacrificial
fire at the Soma-yaga extend to these sacrifices; in con-
sequence of which the injunction not to construct a
northern altar (‘uttara-vedi) at the Vaisweda and Suna-
siriya sacrifices, must be uunderstood as a prohibition of
such altar ; [which should else be constructed at those
sacrifices as at a Soma-yaga :] but it is answered by an
advocate for the right opinion, that it is not a prohibition
of that altar as suggested by extending to these sacrifices
the rules for preparing the sacrificial fire at the Soma-
yaga, but an exception to the express rule “prepare an
uttara-vedi at this sacrifice [viz., at the Chaturmasya ;”|
it is urged in reply by the opponent, that variableness in
the precept must follow, since the same precept thus
authorizes the occasional construction of the altar, with
reference to a prohibition of it, at the first and last of the
[four] periods of sacrifice, and commands the construction
of it at the two middle periods, independently of any
other maxim : but it is finally shown as the right doctrine,
for the very purpose of obviating the objection of variable-
uess in the precept, that the prohibition of the altar at
the first and last of the periods of sacrifice is a recital of a

ANNOTATIONS.

passage of the Veda, which is the subject of a disquisition in the
dMimansa and which gives name to it. This is the ninth (or, accord-
ing to one mode of counting, the seventh) topic in the third secticn
of JAIMIND'S seventh chapter. See JIMUTA-vaHANA, Ch. 11, Sect. 5.

Since the same precept authorised the occasional construction of
the altar.] Bince one precept commands it at a Chaturmasya sacri-
fice, and another forbids it at two of the periods of that sacrifice ;
the injunction, contrasted with the prohibition, seems to imply an
option in this case : but, not being contrasted with any other rule,
it becomes a cogent precept in the instance of the two other
periods : and thus the ruie being cogent in one case and not in
the other, is variable in its import and effect.

* Mimansa, 7. 3. 6.
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constant rule; and that the injunction, ¢ prepare the
ultara-vedi at this sacrifice,” commands its construction
at the two middle periods na.mely the Varuna-praghasa
and .Siacamed’ka, with a due regard to that explanatory
recita

35. As for the doctrine, that, from the text of MENU
(“ Of him, who leaves no son, the father shall take the
inheritance, or the brothers,”*) as well as from that of
SANC'HA (“ The wealth of a man, who departs for heaven,
leaving no male issue, goes to his brothers. If there be
none, his father and mother take it : or his eldest wife. ” +)
The succession of brothers, to the estate of one who leaves
no male issue, is deduced : and that a wife obtains a suffi-
ciency for her support, under the text “Let them allow a
maintenance to his women for life : ”} this being deter-
mined, if a rich man die, leaving no male issue, the wife
takes as much as is adequate to her subs1stence, and the
" brethren take the rest ; but, if the estate be barely enough
for the support of the widow or less than enough, this text
(“ The wife and the da.ughters also;” ||) is propounded, on
the controverted question whether the widow or the bro-
thers inherit, to show, that the first claim prevails. This
opinion the reverend teacher does not tolerate: for he
interprets the text, “ Of him who leaves no son, the
father shall take the inheritance, or the brothers;” € as
not relating to the order of succession, since it declares
an alternative; but as intended merely to show the
competency for inheriting, and as applicable when the

ANNOTATIONS.

35. On the controverted question whether the widow or the bro-
thers inherit.] Whether the widow inherits, as provided by
NaREDA : or the brothers succeed conformably with the texts of
MeNU and SANC'HA. BALAM-BHATTA.

This opinion the reverend teacher does not tolerate.] Meaning
Viswarura, Subod’hini, and BALAM-BHATTA.

* Vide, § 7. + Ibid. 1 Narepa. Vide § 7.
|| Yasnyawarcya. Vide § 2. 9 MgeNv, Vide § 7,
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preferable claimants, the widow and the rest, fail. The
text of SANC'HA too relates to a reunited brother.

36. Besides it does not appear either from this pas-
sage [of YAINYAWALCYA *] or from the context, that it
is relative to an inconsiderable estate. If the concluding
sentence, “ On the failure of the first among these, the
next in order is heir ;” + be restricted to the case of a
small property, by reference to another passage, in two
instances (of the widow and of the daughters,) but relate
to wealth generally in the other instances (of the father
and the rest,) the consequent defect of variableness in
the precept (§ 33) affects this interpretation.

37. «If a woman, becoming a widow in her youth,
be headstrong, a maintenance must in that case be given
to her for the support of life.” { This passage of HARITA
is intended for a denial of the right of a widow suspected
of incontinency, to take the whole estate. From this very
passage [of HARITA ||], it appears that a widow, not sus- -
pected of misconduct, has a right to take the whole pro-

perty.

38. With the same view, SANC’HA has said “Or his
eldest wife.” (§7) Being eldest by good qualities, and
not supposed likely to be guilty of incontinency, she
takes the whole wealth ; and, like a mother, maintains
any other headstrong wife [of her husband]. Thus all
is unexceptionable. -

39. Therefore it is a settled rule, that a wedded wife,
being chaste, takes the whole estate of a man, who, being
separated from his coheirs and not subsequently reunited
with them, dies leaving no male issue.

ANNOTATION.
The text of Sanc’ha relates to a reunited brother.] It relates to

" the case of a brother, who, after separation, becomes associated with

his coheirs, from affection or any other motive. Subod’hins.

* Subod hing. t Vide § 2.

1 In the Vivada-chintaman: this passage is read without the
conditional particle: eiz. ‘A woman......is headstrong : but a
maintenance must ever be giveu to her...... ”

|| BALAM-BHATTA.
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SECTION IL

Right of the daughters and daughter's sons.

‘1. On failure of her, the daughters inherit. They
are named in the plural number (Section 1. § 2) to
suggest the equal or unequal participation of daughters
alike or dissimilar by class.

2. Thus CATYAYANA says, “Let the widow succeed
to her husband’s wealth, provided she be chaste ; and, in
default of her, let the daughter inherit, if unmarried. ” *
Also VRIHASPATI: “The wife is pronounced successor
to the wealth of her husband ; and, in her default, the
daughter. As a son, so does the daughter of a man
proceed from bis several limbs. How then should any
other person take her father's wealth?”

8. If there be competition between a married and
an unmarried daughter, the unmarried one takes the
succession under the specific provisions of the text
above cited (“in default of her, let the daughter inherit, if
unmarried. ”)

4. If the competition be between an unprovided and
enriched daughter, the unprovided one inherits; but
on failure of such, the enriched one succeeds: for the
text of GAUTAMA is equally applicable to the paternal,

ANNOTATIONS.

1. - They are named in the plural number.] Here female issue
is signified by the original word “ daughter ” (dwhitérs :) and that
is applicable, indifferently, to such as belong to the same or to
different tribes. Plurality is denoted by the termination of the
plural number, (as in duhitaras,) which includes, without incon-
sistency, those who are dissimilar from the parent. Therefore
daughters, alike or different by class, are indicated by the original
word and its termination. They share equal or unequal portions
in the order before mentioned ; namely four shares, three, two or one
(C. 1. Sect. 8. § 1.) Subod’hini.

4. The text of Gautama s equally applicable to the paternal
estate. The meaning is this : since the daughter’s right is

......

* Vide supra, Sect. 1. § 6.
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as to the maternal, estate. “A woman’s separate pro-
perty goes to her daughters, unmarried or unpro-
vided.” *

5. It must not be supposed, that this relates to the
appointed daughter: for, in treating of male issue, she
and her son have been pronounced equal to the legiti-
mate son (“Equal to him is the son of an appointed
daughter, "+ or the daughter appointed to be a son.})

6. By the import of the particle “also” (Sect. 1. § 2)
the daughter’s son succeeds to the estate on failure of
daughters. Thus VISHNU says, “If a man leave neither
Bon ; nor son’s son, nor [wife, nor female] || issue, the
daughter’s sons shall take his wealth. For, in regard to
the obsequies of ancestors, daughter’s sons are considered
as son’s sons,” €] MENU likewise declares, ¢ By that male
child, whom a daughter, whether formally appointed or
not, shall produce from a husband of an equal class, the
maternal grandfather becomes the grandsire of a son’s
son : let that son give the funeral oblation and possess the
inheritance, ” **

ANNOTATIONS.
declared with reference to a woman's peculiar property, but it is
not intended by using the word “ woman’s ” to restrict it positively
to that single object, the parity of reasoning holds good. Subod ’-
hins.

6. For, tn treating for male issue, she and her son have been pro-
nounced, ¢c.] Since she has been noticed while treating of male
fssue, the introduction of her in this place would be improper.
Subod’hing.

6. Thedaughtei’s son succeedstothe estate on failure of daugktéra.]
According to the commentary of BALAM-BHATTA, the daughter’s
daughter inherits in default of daughter’s sons. He grounds this
opinion, for which however there is no authority in VisNyANEsWA-
®A’S text, upon the analogy, which this author had admitted in
another case, between the succession to a woman’s separate property,
and the inheritance of the paternal estate. (Vide §4.)

* GauTAMA, 28. 22, Vide supra C. 1. Sect. 3. § 11.

+C. 1. Sect. 11. § 1. § C. 1. Sect. 11. § 8. || BALAM-BHATTA.

9 Not found in VISENU’s institutes: but cited under his name
in the Smriti-chandrica.

** MEexv, 9. 136,
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SECTION IIL
Right of the Parents.

1. On failure of those heirs, the two parents, mean-
ing the mother and the father, are successors to the
property.

2. Although the order, in which parents succeed to
the estate, do not clearly appear [from the tenor of the
text; Sect.1.§ 2] since a conjunctive compound is
declared to present the ‘meaning of its several terms at
once ;* and the omission of one term and retention of
the other constitute an exceptiont to that [complex
expression ;] yet, as the word ‘ mother’ stands first in the
phrase into which that is resolvable, and is first in the
regular compound (matapitaraw) ‘mother and father’}
when not reduced [to the simpler form pitaraw ‘parents’]
by the omission of one term and retention of the other ,

ANNOTATIONS.

2. Although the order...... do not clearly appear.] 1t is declared,
that the two parents are successors to the property, if there be no
daughter nor daughter’s son. B8ince the term (pitarau) ¢ parents’
is formed by omitting one and retaining the other member of a
complex expression (mother and father ;) shall they conjointly
take the estate, or severally ? and is the order of succession optional,
or fixed and regulated ? The author replies to these questions.
Subod’ hini.

A confunctive compound is declared, £c.] A compound term is
formed, as directed by PANINI and his commentators, | when two
or more nouns occur with the import of the eonjunction ¢and, ’ in
two of its senses (‘wiz, reciprocation and cumulation, ) This is
limited by the emendatory rule of CaTTAYANA to the case where
the sense conveyed by each word is presented at once: while the
same terms, connected in a phrase by the conjunction copulative,
would present the sense of each successively.

The omission of one term and retention of the other constilute an
exception.] When the word pitri father’ occurs with matrs

% Vartica, 1, on PaniNg, 2. 2. 29, + Pawning, 1. 2, 70.
1 Vartica, 3. on PaninI, 2. 2. 34. || Vide infra. Sect 11. § 20.
€ See Dictionary of AMERA, Book 3. Chap, 4. Sect. 28. Verse 2.
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it follows from the order of the sense which is thence
deduced, and according to the series thus presented in
answer to an inquiry concerning the order of succession,
that the mother takes the estate in the first instance ; and,
on failure of her, the father.

3. Besides the father is a common parent to other sons,
but the mother is not so : and, since her propinquity is
consequently greatest, it is fit, that she should take the

ANNOTATIONS.

“mother,’ it may be retained and the other term be rejected. This
is an exception to the general rule of composition. It is optional;
and the regular form may be retained in its stead. Ex. Pitaraw
¢ two parents ;’ or Matapitarau ¢ mother and father” PANINI, 1. 2.
70. and 2. 2. 29.—34. ' '

The wordmother stands firstin the phrase into which that is resolvable.]
The compound term, whether reduced to the simpler expression or
retaining its complex form, is resolvable into the phrase mata cha
pita cha ¢ both the mother and the father.’ This, however, is only
the customary order of terms, not specially enjoined by any rule of
syntax.

13 first in the regular compound.] Conformably with one of
CaTyavaNa’s emendatory rules on PANINI’S canon for the collo-
cation of terms in composition. (2. 2. 34.) That rule requires the
most revered object to have precedence : and the example of the
rule, as given in PATANIALY'S Malhabhashya and VAMANA’S Casica-
vritti, is this very compound term matapitaray ¢ mother and father.’
The commentators, CarvaTa and HARADATTA, assign reasons why
a mother is considered to be more venerable than a father. '

It follows, from the order of the terms.] The compound terms
matapitaraw * mother and father,” as well as the abridged and sim-
pler expression, pitarau ¢ parents,’ is resolvable into the same phrase
mata cha pita cha ¢ both the mother and father.’ Thus, in every
form of expression, ¢ mother ’ stands first. Hence the anothor infers
that the mother’s priority in regard to succession to wealth is
intended by the text (Sect. 1. § 2.)

3. The father is a common parent to other sons.] The matter is, in
respect of sons, not a common parent to several sets of them ; and
her propinquity is therefore more immediate, compared with the
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estate in the first instance, conformably with the text
“To the nearest sapinda, the inheritance next belongs. ” *

4, Nor is the claim in virtue of propinquity restricted
to (sapindas) kinsmen allied by funeral oblations :
but on the contrary, it appears from this very text, (§3)
that the rule of propinquity is effectual, without any ex-
ception, in the case of (samanodacas) kindred connected
by libations of water, as weli as other relatives, when they
appear to have a claim to the succession.

5, Therefore, since the mother is the nearest of the
two parents, it is most fit, that she should take the estate.

ANNOTATIONS.

father’s. But his paternity is common ; since he may have sons by
women of equal rank with himself as well as children by wives of the
Cshatrya and other inferior tribes ; and his nearness is therefore
mediate, in comparison of the mother’s. The mother consequently
is nearest to her child ; and she succeeds to the estate in the first
instance, since it is ordained by a passage of MENU, that the person
who is nearest of kin, shall have the property. Subod’kini.

5. On failure of her, the father 1is successor to the property.]
The commentator, BALAM-BHATTA, is of opinion, that the father
should inherit first and afterwards the mother ; upon the analogy of
more distant kindred, where the paternal line has invariably the
preference before the maternal kindred ; and upon the authority of
several express passages of law. NANDA PaNDITA, author of com-
mentaries on the Mitacshara and on the Institutes of VisENU, had
before maintained the same opinion. But the elder commentator of
the Mitacshara, VISWESWARA-BHATTA has in this instance followed
the text of bis author in his own treatise entitled Madana-Parijata,
and has supported VIINYANESWARA’s argument both there and in
his commentary named Subod’hini. Much diversity of opinion does
indeed prevail on this question. SRICARA maintains, that the father
and mother inherit together : and the great majority of writers of
eminence (as APARARCA and CAMALACARA, aud the authors of the
Smriti-chandrica, Madana-ratna, Vyavahara-mayucha, &c.) gives
the father the preference before the mother. JiMuTa-vaHANA, and
RuGHUNUNDANA have adopted this doctrine. But VAcHESPATI

* Menv, 9, 187,
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But, on failture of her, the father is successor to the pro-
perty.

SECTION IV.

Right of the Brothers.

1. On failure of the father, brethren share the estate,
Accordingly MENU says, “ Of him, who leaves no son, the
father shall take the inheritance or the brothers. ” *

2. It has been argued by D’HARESWARA, that, under
the following text of MENU, “ Of a son dying childless, the
mother shall take the estate; and, the mother also being
dead, the father’s mother shall take the heritage :” + ‘even
while the father is living, if the mother be dead, the
father’s mother, or in other words the paternal grand-
mother, and not the father himself, shall take the succes-
gion : because wealth, devolving upon him, may go to sons

ANNOTATIONS.

MISEA, on the contrary, concurs with the Mitacshara in placing the
mother before the father ; being guided by an erroneous reading of
‘the text of VISENU ( Sect. 1.§86.) as is remarked in the Virami-
troduya. The author of the latter work proposes to recancile these
contradictions by a personal distinction. If the mother be indivi-
dually more venerable than the futher, she inherits ; if she be less
80, the father takes the inheritance.

1. Brethren.] The commentators, NANpA PANDITA and Banam-
BHATTA, consider this as intending ¢ brothers and sisters, ’ in the
same manner in which “ parents ” have been explained ¢mother
and father ’ (Sect. 3. § 2.), and conformably with an express rule of
grammar (PaNINI, 1. 2. 68,) They observe, that the brother inherits
first : and, in his default, the sister. This opinion is controverted
by CamaracARA and by the author of the Vyavahara-mayucha.

2. 1t has been argued by D’HARESwARA,] It had been shown
(Bect. 3), that the father inherits on failure of the mother. But
that is stated otherwise by different authors. To refute the opinion
maintained by one of them, the author reverts to the subject by a
retrospect analogous to the backward look of the lion. Subod hini
and BALAM-BHATTA,

* MEexv, 9. 185, Vide Sect, 1.§7. 1 MeNv, 9, 217, Vide Sect. 1. § 7.
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dissimilar by class ; but what is inherited by the paternal
grandmother, goes to such only as appertain to the same
tribe : and therefore the paternal grandmother takes the
estate.’

3. The holy teacher ( VISWARUPA*) does not assent to
that doctrine : because the heritable right of sons even
dissimilar by class has been expressly ordained by a passage
above tited : “The sons of a Brahmana, in the several
tribes, have four shares, or two, or one.” ¢

4. But the passage of MENU, expressing that “The
property of a Brahmana shall never be taken by the -
king, ” { intends the sovereign, not a son [ of the late owner -
by a woman of the royal or military tribe ].

5. Among brothers, such, as are of the whole blood,
take the inheritance in the first instance, under the text
before cited: “To the nearest sapinda, the inheritance

ANNOTATIONS.

Because wealth, devolving on him, may go to sons dissimilar.]
The meaning is this: if the succession be taken by the father, the
property becomes a paternal estate, and may devolve on his sons
whether belonging to the Murdd’havasicta [or another mixt||] tribe
or to his own class. But, if it be taken by the grandmother, it
becomes a maternal estate and devolves on persons of the same tribe,
namely her daughters; or successively on failure of them, her
daughter’s sons, her own sons, and so forth. Subod’hins and BALaM-
BHATTA,

4, Intends the sovereign, not a son.] It does mnot prohibit the
succession of a Brakmana’s son by a Cshatriya wife, denominated
king as being of his mother’s tribe, which is the royal or military
one. But it relates to an escheat to the sovereign. Therefore it is
not an exception to the passage cited in the preceding paragraph :
and ViswaRUPA’s reasoning holds good, that ¢D’HAREAWARA's
objection would be valid, if there were any harm in the ultimate
succession of sons dissimilar by class. But that is not the case.
On the contrary, they are expressly pronounced by the text here
cited, to be partakers of inheritance.’ Subod’hins.

* The name is supplied by the Subood’hini.
+ YasNvaLwacya, 2. 126, Vide supera. C. 1, Sect. 8. § 1.
1 Menv, 9, 189. Vida infra Sect. 7. § 5. || BALAM-BHATTA.
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next belongs.”* Since those of the half blood are remote
through the difference of the mothers.

6. 1f there be no uterine (or whole) brothers, those
by different mothers inherit the estate.

7. On failure of brothers also, their sons share the
heritage in the order of the respective fathers.

8 In case of competition between brothers and
nephews, the nephews have no title to the succession :
for their right of inheritance is declared to be on failure
of brothers (“both parents, brothers likewise, and their
sons.” Sect. 1. § 2. 4)

9. However, when a brother has died leaving no
male issue (nor other nearer heir, ) and the estate has
consequently devolved on his brothers indifferently, if
any one of them die before a partition of their brother's
estate takes place, his sons do in that case acquire a
title through their father: and it is fit, therefore, that
a share should be allotted to them, in their father's
right, at a subsequent distribution of the property between
them and the surviving brothers.

ANNOTATIONS.

6. If there be no uterine (or whole) brothers, those by different
mothers inherit.] The author of the Vyavahara-mayuc'ha censures
"the preference here given to the brothers of the half bluod before the
nephews, being sons of brothess of the whole blood.

7. Their sons share the heritage.] Including, say NANDA
PanpiTa and BAraM-BHATTA, the daughters as well as the sons of
brothers, and the sons and daughters of sisters. This consequently
will comprehend all nephews and nieces.

In the order of the respective fathers.] In their order as brothers
of the whole blood, and of the half blood. BALAM-BHATTA.

By analogy to the case of grandsons by different fathers (Chap.
1. Sect. 8.), the distribution of shares shall be made, through
allotments to their respective fathers, and not in their own right,

. whether there be one, two, or many sons of each brother. Subo’dhins.

That is wrong: for the brethren had not a vested interest in
their brother’s wealth before their decease; property was only
vested in the nephews by the owner’s demise. BaLAM-BHATTA.

* MENU, 9. 187, Vide Sect. § 3. + Subod’hini and BALAM-BHATTA,
1 BALAM-BHATTA.
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SECTION V.

Succession of kindred of the same family name : termed
Gotraja, or gentiles.

1. If there be not even brother’s sons, gentiles share
the estate. Gentiles are the paternal grandmother and
relations connected by funeral oblations of food and liba-
tions of water.

2. In the first place the paternal grandmother takes
the inheritance. The paternal grandmother’s succession
immediately after the mother, was seemingly suggested
by the text before cited, “ And, the mother also being

dead, the father's mother shall take the heritage :"*. no’

place, however, is found for her in the compact series of
heirs from the father to the nephew: and that text
(¢ the father’s mother shall take the heritage”) is intended
only to indicate her general competency for inheritance.

She must, therefore, of course succeed immediately after '

the nephew ; and thus there is no contradiction.
3. On failure of the paternal grandmother, the (got-
raja) kinsmen sprung from the same family with the

ANNOTATIONS.

1. Gentiles.] Gotraja or persons belonging to the same general
family ( Gotra ) distinguished by a common name : these answer nearly
to the Gentiles of the Roman law.

2. She must therefore, of course succeed.] Some copies of the
Mitacshara read this passage differently. The variation is noticed
in the commentary of BALAM-BHATTA, viz., ¢ S8he succeeds, after the
preceding claimants, if they be dead,’ uparitana-mritanantaram
instead of wicarshe tat sutanantaram. The commentary remarks
that tha ¢ preceding (uparitana) claimants’ are the father and the
rest down to the brother’s son.

3. On failure of the paternal grandmother....the paternal
grandfather.] BALAM-BHATTA insists, that the grandfather inherits
before the grandmother, as the father before the mother. See Sec-
tion 3.

* Bect. 1. §. 7.
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deceased and (sapinda) connected by funeral oblations
namely the paternal grandfather and the rest, inherit
the estate. For kinsmen sprung from a different family,
but connected by funeral oblations, are indicated by the
term cognate (bundhu, Sect. 6.)

4. Here, on failure of the father’s descendants, the heirs
are successively the paternal grandmother, the paternal
grandfather, the uncles and their sons.

5. On failure of the paternal grandfather’s line, the
paternal great grandmother, the great grandfather, his sons
and their issue, inherit. In this manner must be under-
stood the succession of kindred belonging to the same
general family and connected by funeral oblation.

ANNOTATIONS.

6. In this manner must be undersiood the succession of kindred.]
The Subod’hini, commenting on the first words of the following
section, carries the enumeration a little further, viz., ¢ the paternal
great grandfather’s mother, great grandfather’s father, great grand-
father’s brothers and their sons. The paternal great grandfather’s
grandmother, great grandfather’s grandfather, great grandfather’s
uncles and their sons. The same analogy holds in the succession of
kindred connected by a common libation of water.’

The scholiast of VisENU, whois also one of the commentators of
the Mitacshara, states otherwise the succession of the near and
distant kindred, in expounding the passage of VIsHNU “ if no
brother’s son exist, it passes to kinsmen (bandhu) ; in their default,
it devolves on relations (saculya:)”* where BALAM-BHATTA, on the
authority of a reading found, in the Madana-ratna, proposes to
transpose the terms band’hu and saculya ; for the purpose of recon-
ciling VisENU with YAINYaWALCYA, by interpreting saculya in the
sense of gotraju or kinsmen sprung from the same family. Nawpa
PaNDITA, preserving the common reading, says ¢ kinsmen (bandhu)
are sapindas; and these may belong to the same general family or
not. First those of the same general family (sogotra) are heirs,

* Visonv, 17, 10.—11.
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'6. If there be none such, the succession devolves on
kindred connected by libations of water : and they must
be understood to reach to seven degrees beyond the kindred
connected by funeral oblations of food : or else, as far as
the limits of knowledge as to birth and name extend.
Accordingly Vrihat-MENU says “ The relation of the sapin-
das, kindred connected by the funeral oblation, ceases with
the seventh person ; and that of samanodacas, or those
connected by a common libation of water, extend to the

ANNOTATIONS.

They are three, the father, paternal grandfather, and great grand-
father ; as also three descendants of each, The order is this:
In the father's line, on failure of the brother’s son, the brother’s
son’s son is heir. In default of him, the paternal grandfather, his
son and grandson. Failing these, the paternal great grandfather,
his son and grandson. In this manner the succession passes to the
fourth degree inclusive ; and not to the fifth : for the text expresses
« The fifth has no concern with the funeral oblations.” * The
daughters of the father and other ancestors must be admitted, like
the daughters of the man himself, and for the same reason. ¢ On
failure of the father's kindred connected by funeral oblations, the
mother’s kindred are heirs : namely the maternal grandfather, the
maternal uncle and his son ; and so forth. In default of these, the
successors are the mother’s sister, her son and the rest.

The commentator takes occasion to cemsure an interpretation,
which corresponds with that of the Mitacshara as delivered in the
following section (S. 6 § 1.); and according to which the cognate
kindred of the man himself, of his father and of his mother are
the sons of his father’s sister and so forth : because it would follow,
that the father’s sister’s son and the rest would inherit, although
the man’s own sister and sister’s sons were living. BALAM-BHATTA,
however, repels this objection by the remark, that the sister and
sister’s sons have been already moticed as next in succession to the
brother and brother’s sons : which is indeed NANDA PANDITA’S

own doctrine.

* Mexv, 9, 186.
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fourteenth degree: or as some affirm, it reaches as far as
the memory of birth and name extends. This is signified
by gotra or the relation of family name.”*

SECTION VI

Of the succession of cognate kindred, bandhu,

1. On failure of gentiles, the cognates are heirs.
Cognates are of three kinds ; related to the person him-
self, to his father, or to his mother : as is declared by
the following text, “The sons of his own father’s sister, ‘ﬁ»"
the sons of his own mother’s sister, and the sons of his '
own maternal uncle, must be considered as his own cog-<
nate kindred. The sons of his father’s paternal aunt,

ANNOTATIONS.

He adds, ¢ after the heirs abovementioned, the saculya or distant
kinsman is entitled to the succession : meaning a relation in the
fifth or other remoter degree.’

This whole order of succession, it may be observed, differs mate-
rially from that which is taught in the text of the Mitacshara.
On the other hand, the author of the Viramitrodaya has exactly
followed the Mitacshara ; and so has CAMALACARA : and it is also
confirmed by MAD'HAVA ACHARYA, in the Pyavahare Mad’hava,

- a8 well as by the Smriti-chandrica.

But the author of the Vyavakara-myucha contends for a differ-

"ent series of heirs after the brother’s son : ¢ 1st the paternal grand-
mother ; 2nd the sister; 3rd the paternal grandfather and the
brother of the half blood, as equally near of kin; 4th the paternal
great grandfather, the paternal uncle and the son of a brother of
the half blood, sharing together as in the same degree of affinity.’
He has not pursued the enumeration further; and the principle
stated by him, nearness of kin, does not clearly indicate the rule .
of continuation of this series.

1. The cognates are heirs.] Band’hu, cognate or distant kin,
corresponding nearly to the Cognati ?f the Roman law. '

* The first part of this passage occurs in MENU’S institutes, 5. 60.
The remainder of the text differs.
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the sons of his father’s maternal aunt, and the sons of
his father’s maternal uncle, must be deemed his father’s
cognate kindred. The sons of his mother’s paternal
aunt, the sons of his mother’s maternal aunt, and the sons
of his mother’s maternal uncle, must be reckoned mother’s
cognate. ”’ *

2. Here, by reason of near affinity, the cognate
kindred of the deceased himself, are his successors in the
first instance : on failure of them, his father’s cognate
kindred : or, if there be none, his mother’s cognate kindred.
This must be understood to be the order of succession here
intended. . '

SECTION VIL

On the succession of strangers upon, failure of the
kindred.

1. If there be no relations of the deceased, the pre-
ceptor, or, on failure of him, the pupil, inherits, by the
text of APASTAMBA. “If there be no male issue, the
nearest kinsman inherits : or, in default of kindred, the
preceptor ; or failing him, the disciple.”

2. If there be no pupil, the fellow student is the
successor. He, who received his investiture, or instruc-
tion in reading or in the knowledge of the sense of serip-
ture, from the same preceptor, is a fellow student.

ANNOTATIONS.

Cognates are of three kinds.] BALAM-BHATTA notices a varia-
tion in the reading, bdand’havh for band’havah. It produces no
essential difference in the interpretation.

Rslated to the person himself, or to his mother.] APARARCA, a8
remarked by CaMaracagra, disallows the two last classes of cognate
kindred, as having no concern with inheritance ; and restricts the
term band’hu, in the text, to the kindred of the owner himself.
The author of the Vyavahara-mayuc’ha confutes that restriction.

2. This must be understood to be the order of succession.] See a
note at the close of the last section.

* The text is seemingly ascribed by the commentator Baram-
BHATTA to Vridd'ha SaTatara. But it is quoted in the Vyavahara-
Mad’hava as a text of BAUDHAYANA,
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8. If there be no fellow students, some learned and
venerable priest should take the property of a Brahmana.
under the text of GAUTAMA : “ Venerable priests should
share the wealth of a Brahmana, who leaves no issue, ” *

4. TFor want of such successors, any Brahmana may
be the heir. So MENU declares: “On failure of all
those, the lawful heirs are such Brakmanas, as have read
the three Vedas, as are pure in body and mind, as have
subdued their passions. Thus virtue is not lost.” 4

5. Never shall a king take the wealth of a priest :
for the mext of MENU forbids it : “The property of a
Brahmdna shall never be taken by the king : this is a
fixed law.”$ Tt is also declared by NAREDA : “ If there
be no heir of a Brakmana’s wealth, on his demise, it must
be given to a Brahmana. Otherwise the king is tainted
with sin.” || ' »

6. But the king, and not a priest, may take the estate
of a Cshatriya or other person of an inferior tribe, on
failure of heirs down to the fellow student. So MENU
ordains ; “But the wealth of the other classes, on failure

of all [heirs,] the king may take.” €]

SECTION VIIL

On successtion to the property of a hermit or of an
ascetic.

1. Tt has been declared, that sons and grandsons [or
great grandsons **] take the heritage ; or, on failure of
them, the widow or other successors. The author now
propounds an exception to both those laws : “ The heirs
of a hermit, of an ascetic, and of a professed student, are,
in their order, the preceptor, the virtuous pupil, and the
spiritual brother and associate in holiness.”

ANNOTATIONS.

1. “ A virtuous pupil.”] The condition, that he be virtuous is
intended generally. “Hence the preceptor and the fellow hermit are
successors in their respective cases, provided their conduct be

* GAUTAMA, 28. 39, " % MEenv, 9. 188.
tMENT, 9. 189. || Not found in the institutes of NAREDA.
¢ MENU, 9. 189, ** BaLaM-BHATTA, t1 YAINYAWALCYA. 2. 138,
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2. The heirs to the property of a hermit, of an
ascetic, and of a student in theology, are in order (that is,
in the inverse order ), the preceptor, a virtuous pupil, and
a spiritual brother belonging to the same hermitage.

3. The student (brahkmechari) must be a professed or
perpetual ome : for the mother and the rest of the natural
heirs take the property of a temporary student; and the
preceptor is declared to be heir to a professed student as
an exception [to the claim of the mother and the rest.*]

4. A virtuous pupil takes the property of a wafi or
ascetic. The virtuous pupil, again, is.one who is assiduous
in the study of theology, in retaining the holy science, and
in practising its ordinances. For a person, whose conduct
is bad, is unworthy of the inheritance, were he even the
preceptor or [standing in] any other [venerable relation.]

5. A spiritual brother and associate in holiness takes
the goods of a hermit (vanaprast’ha.) A spiritual brother
is one who is engaged as a brotherly companion [having
consented to become s0.+] An associate in holiness is
one appertaining to the same hermitage. Being a spiri-
tual companion, and belonging to the same hermitage, he
is a spiritual brother associate in holiness.

6. But, on failure of these (namely, the preceptor and
the rest,) any one associated in holiness takes the goods ;
even though sons and other natural heirs exist.

7. Are not those, who have entered into a religious
profession, unconcerned with hereditable property ? since
VASISHT'HA declares, “They, who have entered into

ANNOTATIONS.
unexceptionable. With a view to this, YAINYWALCYA has placed
the words  virtuous pupil ” in the middle of the text, to indicate
the connection of the epithet with the preecding and following
terms. Subod’hini, §c.

4. A yatior ascetic.] The term ‘ascetic’ is in this translation
used for the yati or sannyasi; and ¢hermit’ or ¢ anchoret’ for the
vanaprast'ha. In former translations, as in the version of MENU
by Sir WiLLiaM JoNEs, the two last terms were applied severally
to the two orders of devotion.

* Subod’hin . 1 Subod’hinz.
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another order, are debarred from shares.””* How then can
there be a partition of their property? Nor has a pro-
fessed student a right to his own acquired wealth : for
the acceptance of presents, and other means of acquisi-
tion, [as officiating at sacrifices and so forth,+] are for-
bidden to him. And, since GAUTAMA ordains, that “ A
mendicant shall have no hoard ;” { the mendicant also can
have no effects by himself acquired.

8. The answer is, a hermit may have property: for
the text {[of YAINYAWALCYA] expresses “ The hermit may
make a hoard of things sufficient for a day, a month,
six months, or a year ; and, in the month of Aswina, he
should abandon [the residue of] what has been collected.” ||
The ascetic too has clothes, books and other requisite
articles: for a passage [of the Veda €] directs, that « he
should wear clothes to cover his privy parts ;” and a text
[of law **] prescribes, that “he should take the requisites
for his austerities and his sandals.” The professed student
likewise has clothes to coter his body ; and he possesses
also other effects.

9. It was therefore proper to explain the partition or
- inheritance of such property.

SECTION IX.

On the reunion of kinsmen after partition.

1. The author next propounds an exception to the
maxim, that the wife and certain other heirs succeed to
the estate of one who dies leaving no male issue. “A
reunited [brother] shall keep the share of his reunited
[coheir,] who is deceased; or shall deliver it to [a son
subsequently] born.” {4

2. Effects, which had been divided and which are
again mixed together, are termed reunited. He to whom
such appertain, is a reunited parcener. -

3. That cannot take place with any person indiffer-
ently ; but only with a father, a brother, or a paternal

* VasISHT’HA, 17. 43. Vide infra. Sect. 1C. § 3. + BALAM-BHATTA.
I Gavurama. 3. 6. || YasNYAWALCYA, 3. 47. 8ee MENU, 6. 15.
€[ BALAM-BHATTA. . *% BALAM-BHATTA.

1+t YasNYawALcYa, 2. 139,
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uncle: as VRIHASPATI declares. “He, who being once
separated, dwells again through affection with his father,
brother, or paternal uncle, is termed reunited.”

4. The share or allotment of such a reunited parcener
deceased, must be delivered by the surviving reunited par-
cener, to a son subsequently born, in the case where the
widow’s pregnancy was unknown at the time of the dis-
tribution. Or, on failure of male issue, he, and not the
widow, nor any other heirs, shall take the inheritance.

5. The author states exception to the rule, that a
reunited brother shall keep the share of his reunited
coheir : “ But an uterine [or whole] brother shall thus
retain or deliver the allotment of his uterine relation. ” *

6. The words “ reunited brother ”’ and “ reunited coheir ”
are understood. Hence the construction, as in the preced-
ing part of the text is this: The allotment of a reunited
brother of the whole blood, who is deceased, shall be
delivered, by the surviving reunited brother of the whole
blood, to a son born subsequently. But, on failure of such
issue, he shall retain it. Thus, if there be brothers
of the whole blood and half bood, an uterine [or whole]
brother, being a reunited parcener, not a half brother who
is so, takes the estate of the reunited uterine brother.
This is an exception to what had been before said (§ 1.)

7. Next, in answer to the inquiry, who shall take the
succession when a reunited parcener dies leaving no male
issue, and there exists a whole brother not reunited, as well
asa half brother who was associated with the deceased ? the
author delivers a reason why both shall take and divide

ANNOTATIONS.

4, Or,on failure of male issus, he, and not the widow, &c., shail
take the inheritance.] The singular number is here indeterminate_
Therefore, if there be two or more reunited parcemers, they shall
divide the estate. A maintenance must be allowed to the widow.
BALAM-BHATTA.

6. A son born subsequently.] The widow’s pregnancy not having
been apparent at the time of partition.

* YasNvawarcya, 2. 139.
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the estate. “A half brother being again associated, may
take the succession, not a half brother though unot reunited :
but one, united [by blood, though not by coparcenery,]
may obtain the property ; and not [exclusively] the son of
a different mother. ” *

8. A half brother, (meaning one born of a rival wife,)
being a reunited parcener, takes the estate; but a half
brother, who was not reunited, does not obtain the goods.
Thus, by the direct provisions of the text, and by the
exception, reunion is shown to be a reason for a half brother’s
succession, _

9. The term “not reunited” is connected also with
what follows : and hence, even one who was not again
associated, may take the effects of a deceased reunited
parcener. Who is he? The author replies : “ one united ;”
that is, one united by the identity of the womb [in
which he was conceived ;] in other words, an uterine or
whole brother. It is thus declared, that relation by the
whole blood is a reason for the succession of the brother,
though not reunited in coparcenery.

10. The term “united” likewise is connected with
what follows: and here it signifies reunited [as a coparce-
ner.] The words “not the son of a different mother ” must

ANNOTATIONS.

7. A half brother, being agawn associated, &c.”] The text
admits of  different interpretations besides variations in the reading.
See JIMUTAHVA-HANA, C. 11, Sect. 5. § 13—14.

9. The term “not reunited” s connected also with what followa.]
It is connected with both phrases, like a crow looking two ways
at once. Hence it constitutes, with what follows, another sentence.
Subod’hini.

One united by the identity of the womb.] In like manner, a
father, though not reunited with the family, shall take a share
of the property of his son; and a son, though not reunited, shall
receive a share of the estate of his father, from a reunited parcener.
This, according to the author of the Subod’hin:, is implied ; the
Veda describing the wife as becoming a mother to her husband,
who is identified with his offspring. But BaraM-BHEATTA does not
allow the inference.

* YAINYAWALCYA, 2. 140,
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be interpreted by supplying the affirmative particle (eva)
understood. Though he be a reunited parcener, yet, being
issue of a different mother, he shall not exclusively take
the estate of his associated co-heir,

11. Thus by the occurrence of the word “though ”
(api) in one sentence (“though not reunited,” &c. §7)
and by the denial implied in the restrictive affirmation
(eva “ exclusively, ”) understood in the other, (“ one united
may take the property, and not exclusively the son of a
different mother ;” ) it is shown, that a whole brother not
reunited, and a half brother being reunited, shall take and
share the estate : for the reasons of both rights may subsist
at the same instant.

12. This is made clear by MENU, who, after premising
partition among reunited parceners (“If brethren, once
divided and living again together as parceners, make a
second partition ;” *) declares “should the eldest or young-
est of several brothers be deprived of his allotment at
the distribution, or should any one of them die, his share
shall not be lost ; but his uterine brothers and sisters, and
such brothers as were reunited after a separation, shall
assemble together and divide his share equally. ” +

13. Among reunited brothers, if the eldest, the young-
est or the middlemost, at the delivery of shares, (for the
indeclinable termination of the word denotes any case ;)
that is, at the time of making a partition, lose, or forfeit
his share by his entrance into another order [that of a
hermit or ascetic,{] or by the guilt of sacrilege, or by
any other disqualification; or if he be dead ; his allot-
ment does not lapse, but shall be set apart. The meaning
is, that the reunited parceners shall not exclusively take
it. The author states the appropriation of the share so
reserved : “His uterine brothers and sisters, &c.” (§ 12)
Brothers of the whole blood, or by the same mother,

ANNOTATIONS-
11.  The reasons of both rights may subsist at the same instant.]
The reunion of the half brother in family partnership, and the
whole brothers’ relation by blood. BaLAM-BHATTA.

* Mexnv, 9. 210, t MExo, 9. 211—212,
} BALAM-BHATTA,
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though not reunited, share that allotment so set apart.
Even though they had gone to a different country, still, re-
turning thence and assembling together, they share it : and
that “equally;” not by a distribution of greater and less
shares. Brothers of the half blood, who were reunited after
separation, and sisters by the same mother, likewise partici-
pate. They inherit the estate and divide it in equal shares.

SECTION X

On exclusion from inheritance.

1. The author states an exception to what has been
* gaid by him respecting the succession of the son, the
widow and other heirs, as well as the reunited parcener.
“ An impotent person, an outcast, and his issue, one lame,
a madman, an idiot, a blind man, and a person afflicted
with an incurable disease, as well as others [similarly
disqualified,] must be maintained ; excluding them, how-
ever from participation.” ¥

2. “ An impotent person,” one of the third gender (or
neuter sex). ‘“An outcast; ” one guilty of sacrilege or
other heinous crime. “His issue;’ the offspring of an
outcast. “Lame ;” deprived of the use of his feet. “A
madman ;" affected by any of the various sorts of insanity
proceeding from air, bile, or phlegm, from delirium, or
from planetary influence. “ An1diot ;” a person deprived

ANNOTATIONS.

13. They inherit the estate and divide it in equal shares.] This
supposes the brothers of the half blood to belong to the same tribe.
But, if they are of different tribes, the shares are four, three, two or
one, in the order of the classes; since there is no reason for restrict-
ing that rule of distribution, BarLAM-BHATTA.

1. “dn tmpotent person, an outcast, and his issue.] The initial
words are transposed by J1MUTA-VAHANA, C. 5. § 10.

“dn impotent person.’] Whether naturally so, or by castration.
BALAM-BHATTA,

* YAINTAWALCYS, 2, 141,
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of the internal faculty : meaning one incapable of discrimi-
nating right from wrong. “ Blind ;” destitute of the visual
organ. “Afflicted with an incurable disease” affected by
an irremediable distemper, such as marasmus or the like.

3. Under the term “others” are comprehended one
who has entered into an order of devotion, an enemy to
his father, a sinner in an inferior degree, and a person
deaf, dumb, or wanting any organ. Thus VASISHTHA
says, “They, who have entered into another order are
debarred from shares” * NAREDA also declares, “An
enemy to his father, an outcast, an impotent person, and
one who is addicted to vice, take no shares of the inherit-
ance even though they be legitimate : much less, if they
be sons of the wife by an appointed kinsman.” + MEeNU
likewise ordains, “Impotent persons and outcasts are
excluded from a share of the heritage ; and so are persons
born blind and deaf, as well as madmen, idiots, the dumb,
and those who have lost a sense [or a limb.”}]

4. Those who have lost a sense or a limb.] Any per-
son, who is deprived of an organ [of sense or action] by
disease or other cause, is said to have lost that sense or
limb.

5. These persons (the impotent man and the rest) are
excluded from participation. They do not share the estate.
They must be supported by an allowance of food and
raiment only : and the penalty of degradation is incurred,
if they be not maintained. For MENU says, “ But it is fit,
that a wise man should give all of them food and raiment
without stint to the best of his power : for he who gives

ANNOTATIONS.

The offspring of an outcast.] Of one who has not performed the
requisite penance and expiation. BALAM-BHATTA.

3. “ They who have entered into another order.”] Into one of
devotion. The orders of devotion are, 1st, that of the professed or
perpetual student; 2d, that of the hermit; 3d, the last order or
that of the ascetic. BALAM-BHATTA.

* VasisHT'HA, 17, 43. . 0 201; NakeDa, 13, 21,
ENT, 9. 201,
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it not, shall be deemed an outcast.”* *“ Without stint”
gignifies ‘ for life.”

6. They are debarred of their shares, if their disquali-
fication arose before the division of the property. But
one, already separated from his cobeirs, is not deprived
of his allotment.

7. If the defect be removed by medicaments or other
means [as penance and atonement +] at a period subse-
quent to partition, the right of participation takes effect,
by analogy [to the case of a son born after separation.]
“ When the sons have been separated, one, who is after~
wards born of a woman equal in class, shares the dis-
tribution.” {

8. The masculine gender is not here used restrictively
in speaking of an outcast and the rest. It must be there-
fore understood, that the wife, the daughter, the mother,
or any other female, being disqualified for any of the
defects which have been specified, is likewise excluded
from participation.

9. The disinherison of the persons above described
seeming to imply disinherison of their sons, the author
adds : “ But their sons, whether legitimate, or the offspring
of the wife by a kinsman, are entitled to allotments, if free
from similar defects. ”||

10. The sons of these persons, whether they be legiti-
mate offspring or issue of the wife, are entitled to allot-
ments, or are rightful partakers of shares ; provided they

ANNOTATIONS,

5. ‘A wise man should give all of them food and raiment.”)
Other authorities (as DEVALA and BAUD'HAYANA) except the outcast
and his offspring. That exception not being here made, it is to be
inferred, that one, whose offence may be expiated and who is dis-
posed to perform the enjoined penance, should be maintained ; not
one whose crime is inexpiable. BALAM-BHATITA.

6. If their disqualification arose before the division of the property.
The disqualification of the outcast and the rest who are not ex-
cluded for natural defects. BarLaM-BHATTA.

* MEnNT, 9. 202, + BALAM-BHATTA.
1 YasNvawarcya, 2. 123. Vide supra, C. 1. Sect, 6§1,
| YarNyawaLcya 2. 142, :
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be faultless or free from defects which should bar their
participation, such as impotency and the like.

11.  Of these [two descriptions of offspring ¥] the im-
potent man may have that termed issue of the wife ; the
rest may have legitimate progeny likewise. The specific
mention of “legitimate” issue and “ offspring of the wife”
is intended to forbid the adoption of other sons.

12. The author delivers a special rule concerning the
daughters of disqualified persons: “ Their daughters must
be maintained likewise, until they are provided with
husbands. "+

13. Their daughters, or the female children of such
persons, must be supported, until they be disposed of in
marriage. Under the suggestion of the word «likewise,”
the expenses of their nuptials must be also defrayed.

14. The author adds a distinct maxim respecting the
wives of disqualified persons : “ Their childless wives, con-
ducting themselves aright, must be supported ; but such, as
are unchaste, should be expelled: and so indeed should
those, who are perverse.”}

15. The wives of these persons, being destitute of
male issue, and being correct in their conduct, or behav-
ing virtuously, must be supported or maintained. But,
if unchaste they must be expelled ; and so may those,
who are perverse. These last may indeed be expelled :
but they must be supported, provided they be not unchaste.
For a maintenance must not be refused solely on account
of perverseness.

SECTION XIL

On the separate property of a woman.

1. After briefly propounding the division of wealth
left by the husband and wife, (“ Let sons divide equally
both the effects and debts, after the demise of their two
parents ” ||) the partition of a man’s goods has been des-
cribed at large. The author, now intending to explain
fully the distribution of a woman’s property, begins by

* BALAM-BHATTA. 1 YAINYAWALCYA 2, 142,
1 YasNvawarcya, 2. 143,
|| YasNyawarLcya, 2. 118, Vide supra, C. 1. Sect. 3. § 1.
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gsetting forth the nature of it: “ What was given to a
woman by the father, the mother, the husband, or a
brother, or received by her at the nuptial fire, or presented
to her on her husband’s marriage to another wife, as also
any other separate acquisition, is denominated a woman’s
property.” ¥

2. That, which was given by the father, by the mother,
by the husband, or by a brother ; and that, which was
presented (to the bride) by the maternal uncles and
rest (as paternal uncles, maternal aunts, &c.+) at the
time of the wedding, before the nuptial fire ; and a gift
on a second marriage, or gratuity on account of superses-
sion, as will be subsequently explained, (“To a woman
whose husband narries a second wife, let him give an equal
sum as a compensation for the supersession. ” § 34,) and
also property which she may have acquired by inheritance,
purchase, partition, seizure or finding,} are denominated
by MENU and the rest ‘ woman’s property.’

3. The term (woman’s property) conforms, in its
import, with its etymology, and is not technical : for, if

ANNOTATIONS.

1. Asalso any other separate acquisition.] In JIMUTA-VAHARA'S
quotation of the text, (C. 4. Seot. 1. § 13.) the conjunctive and
pleonastio particles ckaiva (cha-eva) are here substituted for the
suppletory term adya. That reading is censured by BALAM-BHATTA.

2. Before the nuptial fire.] Near it. Subod’hini.

On account of supersession.] Supersession is the contracting of
a second marriage through the influencé of passion, while a first wife
lives, who was married to fulfil religious obligations. Subod’hins.

Property which she may have acquired by inheritance,] The
commentator BALAM-BHATTA, defends his author against the writers
of the eastern school ( JIMUTA-vAHANA, &e. ) on this point. Wealth,
devolving on a woman by inheritance, is not classed by the authori-
ties of that school with ¢ woman’s property.” See JIMUTA-vAHANa, C.
4, and C. 11, Sect. 1. § 8.

3. The term ‘woman’s property’ s not technical,] This is
contrary to the dootrine of JIMUTA-VAHANA, C. 4,

.

* YAINYAWALCYA, 2. 144, t BALAM-BHATTA.
1 Vide C, 1. Seot. 1. § 8.
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the literal sense be admissible, a technical acceptation is
improper.
. 4. The enumeration of six sorts of woman’s property
by MENU (“What was given before the nuptial fire,
what was presented in the bridal procession, what has
been bestowed in token of affection or respect, and what
has been received by her from her brother, her mother, or
her father, are denominated the six-fold property of a
woman ; ” ¥) is intended, not as a restriction of a greater
number, but as a denial of a less.

5. Definitions of presents given before the nuptial
fire and so forth have been delivered by CATYAYANA:
“ What is given to women at the time of their marriage,
near the nuptial fire, is celebrated by the wise as woman’s
property bestowed before the nuptial fire. That, again,
which a woman receives while she is conducted from her
father’s house (to her husband’s dwelling,) is instanced as
the property of a woman, under the name of gift pre-
sented in the bridal procession. Whatever has been given
to her through affection by her mother-in-law or by her
father-in-law, or has been offered to her as a token of
respect, is denominated an affectionate present. That

ANNOTATIONS.

4, ¢ Bestowed in token of affection or respect.” ] This passage
is read differently in the Retnacara and by JiMuTA-vaHANA (C. 4.
Sect. 1. § 4). It is here translated conformably with Baram-
BHATTA’s interpretation, grounded on the subsequent text of Cary-
AYANA (§ 8); where two reasous of an affectionate gift are stated :
one, simple affection; the other, respect shown by an obeisance
at the woman’s feet.

5. ¢ From her father's house.” ] The Retnacara and Chintamant
read ¢ from the parental abode.” See JIMUTA-VAHANA, C. 4. Sect. 1.
§ 6.

«“ Offered to her as atoken of respect.” ] Given to her at the
time of making an obeisance at her feet. Smriti-chandrica.

¢ Denominated an affectionate present.” ] This reading is followed
in the Smriti-chandrica, Viramitrodaya, &c. But the Retnacara,
Chintamani, and Vivada-chandra read ‘denominated an acquisi-
tion through loveliness ;’ lavanyarjitam instead of priti-dattum.

* MENTU, 9. 194,
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which is received by a married woman or by a maiden, in
the house of her husband or of her father, from her bro-
ther or from her parents, is termed a kind gift. ”

6. Besides (the author says) “That which has been
given to her by her kindred ; as well as her fee or gra-
tuity, or anything bestowed after marriage.”* What is
given to a damsel by her kindred ; by the relations of her
mother, or those of her father. The gratuity, for the
receipt of which a girl is given in marriage. What is
bestowed or given after marriage, or subsequently to the
nuptials.

7. Itissaid by CATYAYANA, “ What has been received
by a woman from the family of her husband at a time
posterior to her marriage, is called a gift subsequent ; and
so is that, which is similarly received from the family of
her father.” It is celebrated as woman’s property: for
this passage is connected with that which bad gone
before. (§5.)

A woman’s property has been thus described. The
author next propounds the distribution of it: “ Her kins-
men take it, if she die without issue.”+

9. If a woman die * without issue ;” that is, leaving
no progeny; in other words, having no daughter nor

ANNOTATIONS.

¢« From her brother or from her parents.” ] The Culpataru reads
“ from her husband.” See JIMUTA-VAHANA, C. 4. Sect. 2. § 21.

¢ Termed a kind gift.” ] So the commentary of BALAM-BHATTA
explains, saudayica, as bearing the same semnse with its etymon
sudaya. He censures the interpretation which JIMUTA-vAHANA has
given. (C. 4. Sect. 1. § 22.) )

6. The gratuity, for the receipt of which a girl is given in mar-
riage.] This relates to a marriage in the form termed Asura or the
like. BALAM-BHATTA.

7. “ Similarly received from the family of her father.] The
Retnacara reads ¢ from her own family ;” JiMura-vamaNa, ¢from
the family of her kindred.’ See JIMUTA-vaHANA, C, 4. Sect. 1
§ 2.

* YAINYAWALCYA, 2, 145, t YasNvawaLcya, 2, 145,






